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Katherinb  Murray,  Respondent,  v.  B.  F.  Reed,  Ap- 
pellant. 

w 
PKOMI880BY  NOTE  —  DEFENSES  —  PUBCHASEB  WITH  NOTICE  •^TENDER. 

One  who  aoQuireB  a  negotiable  note  after  maturity  with  notice 
of  defenses  thereto  stands  in  no  better  position  than  the  payee 
himself. 

Where  a  promissory  note  has  been  executed  for  the  purpose 
of  covering  the  indebtedness  of  the  maker  to  the  payee,  and  with 
the  understanding  that  when  the  exact  amount  of  indebtedness 
should  be  ascertained  a  new  note  would  be  substituted  for  the 
original  note,  a  tender  of  the  new  note  is  a  pro  tanto  defense 
to  an  action  on  the  original  note  by  a  purchaser  after  maturity, 
with  notice  of  the  agreement;  and  it  is  not  necessary,  in  such 
case,  that  the  tender  should  be  kept  good. 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
Carroll  B.  Graves,  Judge.    Reversed. 

Kauffman  &  Frosty  for  appellant. 
Frank  H.  Rudkiny  for  respondent. 

If  the  note  in  question  was  to  be  paid  or  discharged  by 
the  substitution  of  another,  and  testimony  was  competent 
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to  prove  this  fact,  it  would  nevertheless  be  necessary  not 
onlj  to  make  a  tender  of  the  new  note  in  accordance  with 
the  agreement,  but,  in  addition  thereto,  the  tender  must  be 
kept  good  and  the  money  or  thing  tendered  produced  in 
court,  Brooklyn  Bank  v.  DeOrauw,  23  Wend.  342  (35 
Am.  Dec.  569);  Town  v.  Trow,  24  Pick.  168;  Bissell  v. 
Eeywardy  96  TJ.  S.  580. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^In  January,  1892,  the  appellant  executed 
his  promissory  note  in  the  sum  of  $3,000,  payable  six 
months  after  date,  and  delivered  the  same  to  0.  I.  Helm, 
payee  therein  named.  Thereafter  said  note  was  indorsed 
and  delivered  to  one  David  Murray,  and  subsequently,  be- 
fore the  commencement  of  this  action,  was  by  him  in- 
dorsed and  delivered  to  the  respondent,  his  wife,  who 
brought  the  present  action.  At  the  trial  appellant  offered 
evidence  tending  to  show  that  at  the  time  of  executing 
the  note  he  was  indebted  to  Helm,  the  exact  amount  of 
which  indebtedness  was  not  then  known  and  could  not  be 
ascertained  until  the  termination  of  certain  business  trans- 
actions then  pending  between  them;  that  the  note  was  ex- 
ecuted and  delivered  at  Helm's  request,  upon  the  express 
understanding  and  agreement  that,  when  the  amount  of 
indebtedness  should  be  ascertained  and 'determined,  a  new 
note  should  be  given  for  such  true  amount  and  substituted 
for  the  note  in  suit.  Helm  thereafter  delivered  this  note 
to  Murray  as  collateral  security,  and  fully  informed  him  of 
the  agreement  between  himself  and  the  appellant  with 
reference  to  substituting  a  new  note  when  the  amount  of 
appellant's  indebtedness  to  him  should  be  ascertained.  To 
this  arrangement  Murray  assented  and  agreed  to  be  bound. 
Subsequently,  it  was  ascertained  that  the  indebtedness  act- 
ually owing  to  Helm  by  the  appellant  was  about  $1,600, 


MURRAY  V.  REED.  3 

April,  1897.]        Opinion  of  the  Court  —  Gohdon,  J. 

and  thereupon  appellant  executed  a  note  in  that  sum  and 
delivered  the  saiue  to  Helm  who,  in  turn,  indorsed  and 
tendered  it  to  Murray,  and  requested  the  return  of  the 
note  in  suit,  which  was  refused.  It  was  conceded  at  the 
trial  that  the  respondent  came  into  possession  of  the  note 
with  full  knowledge  of  the  facts  here  stated,  and  after  the 
maturity  of  the  note.  Appellant,  having  rested  his  case, 
the  court,  upon  motion  of  respondent's  counsel,  directed 
a  verdict  in  her  favor,  and  from  a  judgment  entered 
thereon  the  defendant  appealed. 

It  is  obvious  that  had  the  note  remained  in  the  hands 
of  Helm  the  defense,  which  the  evidence  above  referred  to 
tended  to  establish,  would  have  been  complete,  and  it  seems 
equally  clear  that  where  one  purchases  a  note  with  notice 
he  is  in  no  better  jposition  than  the  payee  himself.  8 
Randolph,  Commercial  Paper,  §  1876;  Small  v.  Smith, 
1  Denio,  583. 

The  objection  that  the  tender  of  the  note  should  have 
been  kept  good  is  not  pertinent.  The  appellant  complied 
strictly  with  the  terms  of  his  agreement  and  executed  and 
delivered  a  new  note  in  accordance  therewith.  The  fail- 
ure of  Helm  to  keep  the  tender  good  can  be  of  no  conse- 
quence, since  it  was  no  part  of  the  duty  devolving  upon 
appellant. 

We  think  the  learned  trial  judge  erred  in  directing  a 
verdict,  and  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Anders,  Ebavis  and  Dtjnbab,  JJ.,  concur. 
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J.  HuBER,  Respondent,  v.  Thomas  R.  Brown  et  aL,  as 
Receivers  of  the  Seattle^  Lake  Shore  and  Eastern  Rail- 
way Company,  Appellants. 

APPEAL  —  AMOUNT  IN  CONTROVBRBY. 

Although  a  complaint  for  the  recovery  of  the  value  of  certain 
stock  killed  by  the  cars  of  defendant  may  have  been  based  upon 
a  statute  awarding  double  damages  as  a  penalty,  yet  where,  prior 
to  trial,  in  view  of  the  unconstitutionality  of  such  provision,  the 
plaintiff  dismisses  from  his  complaint  the  pariELgraphs  relating 
to  such  penalty  and  confines  his  recovery  and  prayer  for  relief 
to  the  actual  value  of  the  stock,  thereby  reducing  the  amount 
in  controversy  below  the  sum  of  $200,  no  appeal  will  lie  from 
a  Judgment  rendered  in  the  action. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
John  R.  Winn,  Judge.    Appeal  dismissed. 

Kerr  &  McCord,  Carr  &  Preston,  and  W.  R.  Bell,  for 
appellants. 

Jeremiah  Neterer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  brought  this  action  to  re- 
cover the  value  of  certain  stock  killed  by  an  engine  and 
cars  of  the  appellants'  railroad.  The  complaint  alleges  the 
value  of  the  stock  killed  to  have  been  $135.  The  prayer 
was  for  $270  and  attorney's  fees.  The  complaint  was  evi- 
dently drafted  under  ch.  128  of  the  Laws  of  1893  (p. 
418),  §  3  of  which  provides  for  the  recovery  of  double 
damages,  and  §  4,  for  attorneys'  fees.  These  sections 
of  the  act  were  held  unconstitutional  in  Jolliffe  v.  Brown^ 
14  Wash.  156  (44  Pac.  149,  53  Am.  St  Eep.  868). 
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At  the  trial  of  the  cause  below,  and  while  the  jury  was 
being  empaneled,  plaintiff's  counsel  moved  the  court  to 
dismiss  from  the  complaint  paragraphs  5  and  6,  and  to 
wholly  disregard  the  same,  and  announced  that  no  testi- 
mony would  be  introduced  in  support  of  said  paragraphs, 
because  of  the  decision  in  Jolliffe  v.  Brown,  supra.  Coun- 
sel also  stated  that  "the  only  recovery  sought  in  the  action 
is  the  value  of  the  stock  alleged  to  have  been  killed  and 
claimed  in  the  sum  of  $135;"  and  asked  that  "the  prayer 
of  said  complaint  be  so  modified  as  to  correspond  with  the 
value  of  said  stock,  to-wit  the  sum  of  $135."  Paragraphs 
5  and  6  of  the  complaint  contained  allegations  entitling 
plaintiff  to  double  damages  and  attorneys'  fees,  under 
§§  3  and  4  of  the  act  already  referred  to.  In  charging 
the  jury  the  court  expressly  told  them  that  plaintiff's 
recovery  could  not  exceed  $185. 

The  respondent  has  moved  to  dismiss  this  appeal  upon 
the  ground  that  the  amount  in  controversy  does  not  exceed 
the  sum  of  $200,  and  the  action  does  not  involve  the  legal- 
ity of  a  tax,  impost,  assessment,  toll,  municipal  fine  or 
the  validity  of  a  statute.  In  opposition  to  the  motion  ap- 
pellants insist  that  plaintiff's  suit  is  based  upon  a  statute 
for  the  recovery  of  a  penalty;  that  the  complaint  was  in- 
capable of  amendment,  and  that  plaintiff,  having  "declared 
upon  the  statute,  must  recover,  if  at  all,  by  virtue  of  the 
statute/' 

The  motion  to  dismiss  must  be  granted.  With  para- 
graphs 5  and  6  stricken  from  the  complaint,  the  remaining 
paragraphs  contain  all  the  allegations  essential  to  the  re- 
covery of  the  value  of  the  stock  killed,  and  this  is  sufficient 
under  the  Code.  Code  Proc.  (vol.  2,  Hill),  §  185.  No 
objection  was  made  by  appellants  to  plaintiff's  motion  strik- 
ing these  paragraphs  from  the  complaint,  or  amending  the 
prayer  for  judgment,  and  upon  the  trial  no  objection  was 
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made  to  plaintiff's  evidence  in  support  of  an  action  to 
recover  the  actual  damages  sustained.  It  is  apparent, 
therefore,  that  the  amount  in  controversy  does  not  exceed 
the  sum  of  $200,  within  the  meaning  of  §  4,  art.  4  of 
the  constitution  of  the  state.  Oabriel  v.  Seattle  &  Mon- 
tana Ry.  Co.,  7  Wash.  615  (35  Pac.  410);  Henry  v.  Oreai 
NoHhem  Ry,  Co.,  16  417  (47  Pac.  895). 
The  appeal  is  dismissed. 

AwnEES,  Reavis  and  Dunbak,  JJ.,  concur. 
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17     6  J'  J-  ScHLOTPKLDT  et  al..  Respondents,  v.  Walter  A. 

40    2fl4 

Bull  et  al.,  Appellants, 

RKVISW   ON  APPEAL — RKFUSAL  TO  ADMIT  TESTIMONY  —  EXCEPTIONS 

Where  an  appeal  is  from  an  error  of  the  court  in  refusing 
to  admit  testimony  and  such  refusal  is  duly  excepted  to  at  the 
time,  it  is  not  necessary  for  the  appellant,  in  order  to  procure 
a  review  o€  such  error,  to  except  also  to  the  findings  of  fact.  (Rice 
V,  Stevens,  9  Wash.  298,  distinguished). 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
Cabeoll  B.  Graves,  Judge. 

Motion  by  respondents  to  strike  the  statement  of  facts 
from  the  records.    Motion  denied. 

n.  J.  Snivdyy  for  appellants. 
Frank  H.  Rvdkin,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  respondents  move  the  court  to  strike 
from  the  records  and  from  the  files  of  the  court  the  state- 
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ment  of  facts  heretofore  settled  and  certified,  for  the  reason 
that  no  exceptions  were  taken  or  made  to  the  findings  of 
fact  and  conclusions  of  law  made  and  filed  in  said  cause. 
This  motion  is  based  on  the  announcement  of  this  court 
made  in  Rice  v.  Stevens,  9  Wash.  298  (37  Pac.  440); 
Washington  Brick,  etc.,  Co,  v.  Adler,  12  Wash.  24  (40 
Pac.  383),  and  many  followng  cases  of  substantially  the 
same  import.  But  while  we  haye  decided  in  the  cases 
cited,  that  we  would  not  re^dew  facts  which  had  not  been 
duly  excepted  to  by  an  exception  to  the  finding  of  facts, 
we  think  this  case  can  be  distinguished.  The  appellants' 
cause  of  complaint  in  this  case  is  that  the  court  rejected 
certain  testimony  which  they  sought  to  offer.  The  ruling 
of  the  court  on  the  introduction  of  such  testimony  was 
excepted  to,  and  we  think  that  was  sufficient,  and  a  differ- 
ent case  is  presented  from  one  where  the  facts  are  con- 
tested, or  where  testimony  is  admitted  by  the  court  and 
objected  to  by  the  appellant.  So  far  as  the  facts  which 
were  found  by  the  court  are  concerned,  they  were  true 
and  were  properly  found  under  the  testimony  which  was 
admitted,  and  it  would  not  have  been  consistent  for  the 
appellants  to  have  objected  to  the  findings  of  fact  under 
the  testimony  admitted  by  the  court.  We  think,  there- 
fore, that  where  the  appeal  is  from  an  error  of  the  court 
in  refusing  to  admit  testimony,  and  such  refusal  is  duly 
excepted  to  at  the  time,  it  is  not  incumbent  upon  the  ap- 
pellant to  again  except  to  the  findings  of  fact. 
ITie  motion  will  be  denied. 

Scott,  C.  J.,  and  Reavis,  Anpers  and  Gordon,  JJ.,  con- 
cur. 
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[No.  2497.    Decided  AprU  10, 1897.] 

E.  H.  Stanley,  Respondent,  v.  W.  W.  McGeorge  et  al., 
Appellants. 

SCHOOL    DISTRICTS  —  MATNTBNANCE    OF    SCHOOLS  — UMIT  OF  IKDEBTBD- 

NBSS. 

Where  It  appears  that  the  Indebtedness  of  a  school  district, 
Including  its  bonded  and  warrant  indebtedness,  exceed  the  one 
and  one-half  per  cent  limitation  allowed  by  the  constitution,  and 
that  the  bonded  indebtedness  has  not  been  created  under  a  yote 
of  the  people  authorizing  the  incurring  of  indebtedness  in  excess 
of  such  limitation,  and  that  there  are  no  moneys  on  hand  for 
school  purposes,  the  directors  of  the  district  cannot  be  compelled 
to  open  and  maintain  a  public  school. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton,  Judge.    Reversed. 

Oeorge  C.  Hatchy  for  appellants. 

A,  C.  Cook  (Benton  Embreey  of  counsel),  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Respondent  filed  his  affidavit  with  petition 
for  a  writ  of  mandamus  to  compel  the  appellants,  as  a 
board  of  school  directors,  to  open  and  maintain  for  the 
period  of  six  months  a  public  school  in  District  No.  7, 
Clallam  county. 

Respondent  states  that  he  is  a  resident  and  elector  in 
the  district;  that  he  is  the  father  of  three  children  of  school 
age  whom  he  desires  shall  attend  school  in  the  district, 
and  that  it  is  his  legal  duty  to  send  his  children  to  school 
and  the  legal  duty  of  the  school  board  to  open  and  main- 
tain a  school  in  the  district;  that  School  District  No.  7  is 
a  graded  school  district  in  Port  Angeles,  an  incorporated 
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city;  that  the  school  board  refuses  to  open  or  maintain  a 
session  of  the  public  schools  in  the  district  for  the  term  of 
six  months  in  the  school  year,  or  to  open  the  schools  at  all. 

The  appellants  admit  all  the  allegations  of  the  respon- 
dent's petition,  but  for  an  affirmative  defense  set  up,  that 
School  District  No.  7  is  beyond  the  limitation  of  one  and 
one-half  per  centimi  indebtedness  and  there  is  no  cash  in 
the  treasury.  There  are  other  defenses  made  by  appellants 
which  are  unimportant  because  not  sustained  by  the  find- 
ings of  fact.  Appellants  have  taken  no  exceptions  to  the 
findings  of  fact  made  by  the  superior  court,  and  the  case 
is  heard  here  upon  those  findings. 

It  is  assumed  by  both  respondent  and  appellants  here 
that,  if  the  bonded  indebtedness  outstanding  of  the  district 
is  included  within  the  one  and  one-half  per  centum  limita- 
tion, then  the  district  has  incurred  debts  beyond  the  consti- 
tutional limitation.  The  only  finding  upon  the  nature  or 
origin  of  the  indebtedness  evidenced  by  the  bonds  out- 
standing, or  the  proposition  submitted  at  the  bond  elec- 
tion, is  No.  7,  as  follows: 

"That  the  total  amount  of  obligations  of  said  district 
consist  of  bonds  of  the  district  in  the  amount  of  $25,500, 
and  warrants  of  the  district  outstanding  and  unpaid  in  the 
total  amount  of  sixteen  thousand  three  hundred  and  thirty- 
four  dollars  and  seventy  cents  ($16,334.70),  and  that  there 
are  no  other  obligations  of  said  district." 

It  is  also  found  bv  the  court  that  two  elections  have 
been  held  in  the  district,  in  which  the  question  of  the 
authority  to  incur  indebtedness  beyond  the  one  and  one- 
half  per  centum  limit  for  the  maintenance  of  the  schools 
was  voted  upon,  and  at  each  election  the  majority  of  the 
electors  voted  against  the  incurrence  of  any  further  indebt- 
edness for  that  purpose.  Counsel  for  respondent  maintains 
that  the  form  of  the  question  submitted  to  the  voters  (at 
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the  bond  election)  and  the  facts  as  to  the  amount  of  the 
then  existing  indebtedness  should  be  presumed,  in  sup- 
port of  the  judgment,  similar  to  those  in  State,  ex  rel. 
Barton,  v,  Hopkins,  14  Wash.  59  (44  Pac.  134,  550). 
But  this  contention  cannot  be  sustained.  The  findings  of 
the  court  are  silent  upon  the  very  facts  which  were  mate- 
rial and  given  prominence  in  the  case  referred  to  and  de- 
cided by  this  court.  In  State,  ex  rel.  Barton,  v.  Hopkins, 
supra,  the  court  said,  at  page  67: 

"At  the  time  these  bonds  were  issued  the  county  was 
in  debt  in  an  amount  exceeding  one  and  one-half  per  cent, 
of  the  valuation  of  the  property  therein,  and  the  question 
submitted  to  the  voters  was  the  issuance  of  bonds  of  the 
county,  for  the  purpose  of  erecting  a  court  house  in  an 
amoimt  which,  together  with  the  outstanding  indebtedness, 
should  not  exceed  five  per  cent,  of  the  valuation  of  the 
property.  From  the  fact  that  at  the  time  the  question 
of  the  issuance  of  these  bonds  was  submitted  to  the  voters, 
the  county  was  so  indebted,  and  from  the  fact  that  the 
proposition,  if  carried,  authorized  an  indebtedness  to  the 
full  amount  authorized  by  the  constitution,  it  is  claimed 
that  these  bonds  do  not  constitute  any  part  of  the  one  and 
onc-lialf  per  cent  of  indebtedness  authorized  to  be  in- 
curred without  a  vote  of  the  people;  that  they  constitute 
a  part  of  the  three  and  one-half  per  cent,  indebtedness 
which  could  only  be  incurred  after  a  vote  authorizing  it. 
.  .  .  This  being  so,  the  eflFect  of  the  vote  of  the  people 
which  authorized  the  issuance  of  the  bonds  in  question 
must  be  determined  by  the  intent  which  was  made  to 
appear  by  the  ratification  of  the  proposition  submitted. 
This  intent  must  be  gathered  from  the  form  of  the  propo- 
sition submitted,  interpreted,  in  the  light  of  the  facts  ex- 
isting at  the  time  of  the  submission.  From  the  form  of 
the  submission  in  question,  interpreted  in  the  light  of  the 
fact  that  the  county  was  then  indebted  to  the  full  amount 
of  the  one  and  one-half  per  cent,  authorized  without  a  vote, 
it  clearly  appears  that  it  was  the  intention  that  the  bonds 
to  be  issued  for  the  special  purpose  of  erecting  a  court 
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house  should  have  no  relation  to  the  one  and  one-half  per 
cent,  of  indebtedness  then  owing  by  the  coimty,  or  which 
might  thereafter  be  incurred  by  it  within  the  one  and  one- 
half  per  cent,  which  it  could  incur  without  a  vote." 

In  Holmes  &  Bull  Furniture  Co.  v.  Hedges,  13  Wash. 
696  (43  Pac.  944),  it  was  held  that  power  to  incur  indebt- 
edness in  the  ordinarv  course  of  future  business  could  be 

«/ 

authorized  by  a  vote  of  the  people  unaccompanied  by  any 
proposition  for  the  funding  of  such  indebtedness. 

The  superior  court  announced  as  a  conclusion  of  law 
that  the  assets  of  the  district,  consisting  of  taxes  due  and 
unpaid,  exceeded  the  warrant  and  all  other  indebtedness, 
exclusive  of  the  bonded  indebtedness,  over  $9,000,  and  en- 
tered judgment  in  favor  of  the  plaintiff  and  awarded  a  per- 
emptoTy  mandamus  against  the  defendants,  commanding 
them  to  open  and  maintain  public  schools  in  the  district 
for  six  months.  But,  as  we  have  seen,  the  bonded  indebt- 
edness, upon  the  facts  appearing  here,  is  included  in  the 
one  and  one-half  per  centum  limitation  and  not  in  the  three 
and  one-half  per  centum  additional  debt  limit,  as  ap- 
peared from  the  facts  in  Statey  ex  reh  Barton,  v.  Hopkins, 

For  this  error  the  cause  is  reversed. 

Scott,  C.  J.,  and  Aitoers,  Dunbar  and  Gordon,  JJ., 
concur. 
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The  State  of  Washington  on  the  Relation  of  Forrest 
E.  Fairbanks  et  al.,  v.  Superior  Court  of  Snohomish 
County  and  Frank  T.  Reid,  Judge. 

INJUNCTION  —  PROTECTION  OP  DB  FACTO  OFFICER  —  PROHIBITION,  WRIT  OF 
—  WHEN  LIES. 

The  superior  court  has  jurisdiction  to  restrain  by  injunction 
any  interference  with  a  de  facto  officer's  possession  of  office  by 
an  adverse  claimant,  but  cannot  in  such  action  determine  the 
title  to  the  office. 

Prohibition  will  not  lie  to  restrain  the  superior  court  in  the 
exercise  of  its  preventive  Jurisdiction  for  the  protection  of  a 
de  facto  officer  in  the  possession  of  his  office  under  color  of  right 
from  intrusion  or  molestation  by  one  claiming  the  office  de  jure, 
since  the  findings  and  conclusions  of  the  court  as  to  the  facts 
which  constitute  color  of  right  and  possession  can  only  be  re- 
viewed on  appeal 

Original  Application  for  Prohibition. 

Metcalfe  &  Jurey,  and  Frank  W.  Clark,  for  relators. 
Cooley  &  Horan,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Plaintiif  in  the  suit  in  the  superior  court 
and  the  defendant  Fairbanks  were  each  candidates  for 
members  of  the  council  of  the  city  of  Everett  at  the  muni- 
cipal election  on  the  8th  of  December,  1896.  The  result 
was  a  tie  vote  between  them.  Thereupon  the  city  clerk, 
in  pursuance  of  an  ordinance  under  the  charter  of  the  city, 
decided  the  election  by  lot,  and  declared  plaintiff  the  duly 
elected  member  of  the  council,  and  issued  to  him  a  cer- 
tificate of  election  in  due  form.  At  the  first  meeting  of 
the  city  council  thereafter,  on  the  5th  of  January,  1897, 
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plaintiff  and  defendant  each  appeared  in  the  council  room, 
together  with  the  other  inembers  of  the  council  and  the 
mayor.  During  this  meeting  the  defendant  Falconer  was 
mayor.  The  defendant  Fairbanks  filed  an  affidavit  to  the 
effect  that  there  was  no  fair  lot  cast  by  the  clerk  in  deter- 
mining the  tie  between  plaintiff  and  defendant  Fairbanks, 
and  that  the  certificate  of  election  held  by  plaintiff  was 
fraudulent.  The  defendant  Knapp  then  introduced  the 
following  resolution: 

''Whereas  satisfactory  evidence  has  been  produced  to 
the  council  that  no  legal  lot  has  been  cast  deciding  the 
tie  for  councilman  in  the  fourth  ward,  and  no  lot  has  been 
cast  as  provided  by  ordinance  and  resolution  referring  there- 
to, therefore.  Resolved,  that  the  certificate  of  election  as 
heretofore  issued  to  W.  J.  Gillespie  declaring  him  elected 
as  councilman  from  the  fourth  ward  of  the  city  of  Everett 
be  and  the  same  is  hereby  declared  null  and  void,  and  the 
seat  now  held  by  said  AV.  J.  Gillespie  under  and  by  virtue 
of  said  alleged  certificate  of  election  be  and  the  same  is 
hereby  declared  vacant." 

A  vote  was  taken  upon  the  resolution,  the  defendants 
Knapp,  Kellogg  and  Zimmerman  voted  in  the  affirmative, 
and  the  plaintiff  and  the  three  remaining  councilmen  voted 
in  the  negative.  The  mayor  Falconer  thereupon  refused 
to  recognize  the  vote  of  the  plaintiff,  and  declared  that 
the  vote  of  the  council  was  a  tie,  and  he,  in  his  capacity 
as  mayor,  then  gave  the  casting  vote  and  declared  the  reso- 
lution adopted.  Thereupon  a  vacancy  was  declared  to  ex- 
ist in  the  council  by  the  same  vote  as  that  by  which  the 
resolution  was  adopted,  and  the  mayor  ordered  that  a  bal- 
lot be  taken  for  councilman  to  fill  the  alleged  vacancy. 
The  ballot  was  taken  and  Knapp,  Kellogg  and  Zimmerman 
cast  their  ballots  for  the  defendant  Fairbanks,  which  three 
votes  were  the  only  votes  cast,  and  then  the  mayor  declared 
Fairbanks  elected  to  fill  the  vacancy,  and  thereafter  and 


14      BTATB,  EX  REL.  FAIRBANKS,  v.  SUPERIOR  COURT. 

Opinion  of  the  Court  — Rea vis,  J.  1 17  Wash. 

ever  since  the  three  councilmen,  Knapp,  Kellogg  and  Zim- 
merman, together  with  the  mayor  Falconer,  refused  to 
recognize  the  plaintiff  as  a  member  of  the  council;  while 
the  other  three  members  of  the  council,  together  with  the 
city  clerk,  recognized  the  plaintiff  as  the  duly  elected  mem- 
ber of  the  council.  The  defendant  Fairbanks  persisted  in 
usurping  the  place  of  plaintiff  as  a  member  of  the  council 
and  voting  in  plaintiff's  place.  Plaintiff  Gillespie  filed  his 
bill  in  eqidty  in  the  superior  court  praying  that  the  several 
defendants,  the  mayor  Falconer  and  members  of  the  coun- 
cil, Knapp,  Kellogg  and  Zimmerman,  be  enjoined  from 
recognizing  Fairbanks  as  a  member  of  the  coimcil,  and 
further  commanded  to  recognize  plaintiff  as  a  member  of 
the  council  until  a  judicial  determination  of  the  contro- 
versy. The  defendants  objected  to  the  jurisdiction  of  the 
superior  court  of  the  action,  on  the  ground  that  it  was  a 
proceeding  to  determine  the  title  to  an  office  and  not  cog- 
nizable in  a  suit  in  equity.  The  court  overruled  this 
objection  and  proceeded  to  try  the  cause,  but  before  the 
decree  was  filed  defendants  moved  here  for  a  writ  of  pro- 
hibition against  the  superior  court  on  the  ground  of  want 
of  jurisdiction  in  that  court  to  try  the  cause  and  issue  an 
injunction  as  prayed  for  in  the  complaint.  An  alternative 
writ  was  granted  here  and,  upon  the  return  of  the  judge 
of  the  superior  court,  the  facts  as  stated  above  are  found. 

At  the  trial  of  the  cause  in  the  superior  court,  and  prior 
thereto,  relators  objected  to  the  jurisdiction,  but  the  judge 
distinctly  stated  in  a  written  opinion  that  the  title  to  the 
office  of  councilman  could  not  be  tried  in  the  suit  before 
him;  that  he  only  assumed  to  find  which  was  the  de  facto 
councilman  in  possession  of  the  office,  and  to  protect  such 
acting  councilman  from  unlawful  intrusion  upon  his  office. 
At  the  trial  plaintiff's  complaint  was  amended  so  as  to 
state  clearly  that  plaintiff  was  in  possession  under  color 
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of  right  of  the  office,  and  the  prayer  of  the  complaint  was 
that  plaintiff  be  protected  in  such  possession  until  a  judi- 
cial determination  could  be  had  of  the  right  to  the  office 
in  a  proper  action,  and  the  superior  judge  returns  here  his 
findings  of  fact,  and  the  judgment  that  will  be  entered,  if 
not  prohibited  by  this  court. 

The  judgment  of  the  superior  court  was  that  the  defend- 
ants and  each  of  them  be  enjoined  and  restrained  from 
any  attempt  to  oust  plaintiff  from  the  office  of  coun- 
cilman and  from  any  attempt  to  seat  the  defendant 
Fairbanks,  and  from  any  interference  with  plaintiff  in 
the  exercise  of  his  rights  and  privileges  by  virtue  of 
his  possession  of  the  office,  until  the  title  to  the 
office  shall  have  been  regularly  adjudicated  and 
determined  in  a  proceeding  conformable  to  law, 
and  especially  enjoining  the  defendant  Fairbanks  from  any 
attempt  to  exercise  the  rights  or  perform  the  duties  of 
councilman  until  such  adjudication. 

The  single  question  for  determination  here  is  the  juris- 
diction of  the  superior  court  in  a  suit  in  equity  to  protect 
a  de  facto  officer  in  the  possession  of  his  office  from  in- 
trusion or  molestation  by  one  claiming  the  office  de  jure. 
It  is  true,  in  the  complaint  made  by  the  plaintiff  in  the 
superior  court,  he  sets  forth  such  facts  as  would  establish 
his  superior  right  to  the  office,  and  claims  such  superior 
right.  But  the  amendments  which  were  made  at  the  trial, 
by  direction  of  the  court,  merely  left  the  facts  stated  in 
the  complaint  as  explanatory  of  his  de  facto  right  to 
possession  of  the  office.  It  is  maintained  by  the  relators 
here  that  the  title  to  the  office  of  councilman  was  directly 
put  in  issue  by  the  pleadings,  and  that  the  superior  court 
was  thus  divested  of  jurisdiction  to  hear  the  cause  further. 
Relators  assume  that  the  case  of  Mullen  v.  T acorn  a,  16 
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Wash.  82  (47  Pac,  215),  sustains  their  position.    In  that 
case  the  court  said: 

"The  real  object  sought  to  be  accomplished  was  to  con- 
test the  right  to  the  office.  .  .  .  This  being  so,  it  came 
within  the  general  rule  governing  contests  over  the  right 
to  hold  an  office.  It  would  be  against  public  policy  to 
allow  the  functions  of  the  government  to  be  arrested  by 
injunction  in  aid  of  such  a  contest." 

The  facts  were  not  similar  to  those  in  the  case  at  bar. 
Counsel  for  relators  cite  many  authorities  to  support  the 
proposition  that  a  court  of  equity  has  no  jurisdiction  to 
interfere  in  election  contests  and  election  matters  by  in- 
junction, and  has  no  jurisdiction  to  interfere  in  municipal 
elections  and  political  matters.  The  soimdness  of  these 
general  statements  of  the  law  cannot  be  questioned,  and 
the  authorities  cited  fully  sustain  them.  But  High  on 
Injunctions,  §  1315,  states  what  we  conceive  to  be  the 
generally  accepted  rule: 

"While,  as  is  thus  shown,  courts  of  equity  uniformly 
refuse  to  interfere  by  the  exercise  of  their  preventive  juris- 
diction to  determine  questions  relating  to  the  title  to  office, 
they  frequently  recognize  and  protect  the  possession  of 
officers  de  facto,  by  refusing  to  interfere  with  their  posses- 
sion in  behalf  of  adverse  claimants,  or,  if  necessary,  by 
protecting  such  possession  against  the  interference  of  such 
claimants.  .  .  .  And  the  granting  of  an  injunction 
in  such  case  in  no  manner  determines  the  questions  of  title 
involved,  but  merely  goes  to  the  protection  of  the  present 
incumbents  against  the  interference  of  claimants  out  of 
possession,  and  whose  title  is  not  yet  established.'' 

The  text  of  High  is  well  supported:  Brady  v.  Sweet- 
land,  13  Kan.  41;  Braidy  v.  Theritt,  17  Kan.  468;  Ouil- 
lotte  V.  Poincy,  41  La.  An.  333  (6  South.  507);  Palmer 
t\  Foley,  45  How.  Pr.  110;  Appeal  of  Town  Council,  15 
Atl.  730;  Beach,  Injunctions,  §  1380. 

One  in  possession  of  an  office  by  virtue  of  a  certificate 
of  election  issued  by  the  proper  officer  and  regular  upon 
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its  face  is  entitled  to  retain  possession  and  perform  the 
duties  of  the  office  without  interference  until  such  certifi- 
cate is  set  aside  in  some  appropriate  procedure.  The  clerk 
who  issued  the  certificate  to  plaintiff  appears  to  have  been 
the  proper  officer  to  make  the  certificate  for  the  council- 
man. The  plaintiflF  was  in  the  coimcil  with  this  certificate, 
and  was  thus  prima  facie  a  member  of  the  coimcil,  having 
taken  the  oath  of  office  and  duly  qualified  to  exercise  its 
duties.  People  v.  Miller ^  16  Mich.  56;  Kerr  v.  Trego y  47 
Pa.  St.  292;  People  v.  Head,  25  111.  325;  2  Dillon,  Mun, 
Corp.  (8d  ed.),  §  892.  See,  also,  State  v.  Jones,  19 
Ind.  356;  Hamlin,  v.  Eassafer,  15  Ore.  456  (15  Pac.  778, 
3  Am.  St  Eep.  176). 

But  we  are  rather  inclined  to  conclude  that  it  is  not 
material  here  to  inquire  further  into  the  return  of  the 
judge  of  the  superior  court  than  the  bill  of  complaint  and 
the  conclusions  of  that  court.  These  show  that  the  plaint- 
iff did  not  seek,  and  the  court  did  not  propose,  to  trj  the 
title  to  the  office  of  councilman,  but  that  court  only  de- 
termined to  protect  the  possession  of  a  de  facto  member 
of  the  council  in  his  possession,  and  we  are  inclined  to  hold 
that  the  superior  court,  having  jurisdiction  to  protect  by 
injunction  an  officer  in  possession  under  color  of  right, 
must  first  find  the  facts  which  constitute  such  color  of  right 
and  possession,  and  that  such  conclusions  of  fact  by  the 
superior  court  can  only  be  reviewed  on  appeal  to  this  court 

Having  found  jurisdiction  of  the  cause  in  the  superior 
court,  the  writ  of  prohibition  is  denied. 

SooTT,  C.  J.,  and  Andebs  and  Goedon,  JJ.,  concur. 


2—17  WASH. 
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[No.  2507.    Decided  April  13, 1897.] 

The  State  of  Washington  on  the  Relation  of  H.  W.  B. 
Hewen,  v.  H.  S.  Elliott. 

elections — NOMINATION    OF    CANDIDATES  —  ELECTORS*   CBBTIFICATB  — 
COBHECTION  OF  BALLOT. 

Under  Gen.  Stat.,  §  367,  providing  that  candidates  for  of&ce 
may  be  nominated  by  certificate  "signed  by  electors  residing 
within  the  district  or  political  division  in  and  for  which  the  officer 
or  officers  are  to  be  elected/'  the  fact  that  the  signers  were  all 
residents  of  one  county,  though  the  district  is  composed  of  several 
counties,  constitutes  no  objection  to  the  certificate. 

Under  the  election  laws  of  this  state  (Gen.  Stat,  §§  363-396), 
a  candidate  nominated  by  electors  is  not  the  nominee  of  a  politi- 
cal party,  but  of  the  individual  electors  nominating  him,  and  is 
entitled  to  go  on  the  official  ballot  only  as  an  independent  candi- 
date and  not  as  the  nominee  of  a  political  party. 

Where  a  candidate  for  public  office,  with  knowledge  of  the 
proposed  use  of  improper  ballots,  fails  to  take  steps  to  correct 
the  errors  in  the  ballots  by  instituting  an  action  to  enforce  or 
protect  his  rights,  he  cannot,  after  defeat  at  the  polls,  be  heard 
to  complain  of  errors  whose  correction  he  might  have  procured 
prior  to  election;  and  the  fact  that  the  Judge  of  the  superior 
court  for  that  district,  had,  by  writ  of  mandate,  in  a  proceeding 
to  which  the  candidate  was  not  a  party,  directed  the  incorporation 
of  the  errors  in  the  ballots  used  on  election,  affords  no  excuse 
for  a  failure  to  resort  to  proceedings  In  court  for  their  correction. 

The  right  of  a  candidate  to  examine  ballots  before  they  are 
sent  out,  make  objections  thereto  and  apply  to  the  courts  for  the 
purpose  of  compelling  the  use  of  proper  ballots,  is  a  right  existing 
independent  of  statute. 

Original  Application  for  Quo  Warranto. 

0.  V.  Linn,  for  relator. 

Reynolds  &  Stewart,  and  Donworth  &  Howe,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

GoEDON,  J. — This  is  an  original  proceeding  instituted 
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in  this  court,  involving  the  right  to  the  office  of  judge  of 
the  superior  court  for  the  counties  of  Lewis,  Pacific  and 
"Wahkiakum.  The  complaint  alleges  that  the  relator  was 
the  candidate  of  the  republican  party  for  said  office  at  the 
election  in  November  last;  that  the  respondent  was  not 
the  nominee  of  any  political  party,  or  named  by  any  com- 
mittee authorized  by  law  to  fill  vacancies  in  nominations, 
but  was  nominated  by  an  electors'  certificate  of  nomination, 
pursuant  to  §  367,  Gen.  Stat.  (vol.  1,  Hill's  Code),  in  which 
certificate  he  was  designated  as  the  representative  of  the 
'Teople's  Party"  for  said  office.  The  complaint  further 
shows  that  the  people's  party  had  made  nominations  for 
various  state  and  countv  offices,  but  had  made  no  nomina- 
tion  for  the  office  in  question.  Ilespondent's  certificate 
of  nomination  was  filed  in  the  office  of  the  secretary  of 
state  on  September  29,  1896,  and  on  October  10th  the 
secretary  certified  to  the  various  clerks  of  the  boards  of 
commissioners  in  said  judicial  district  that  the  respondent 
was  regularly  nominated  for  judge  of  the  district  "by  an 
electors'  certificate  of  nomination  as  provided  by  §  367, 
vol.  1,  Hill's  Code,  .  .  .  and  designated  therein 
as  the  nominee  of  the  people's  party  for  such  office." 

The  complaint  alleges  that  the  relator  relied  upon  the 
certificate  of  the  secretary  of  state  being  followed  by  the 
clerks  of  the  boards  of  commissioners  of  the  several  coun- 
ties of  said  district,  and  that  respondent's  name  would  be 
printed  on  the  official  ballot  as  an  electors',  or  independent, 
candidate  for  said  office.  Further,  that  relator  procured  a 
notice  to  be  sent  to  said  clerks  about  October  14,  1896, 
(prior  to  the  preparation  by  them  of  the  official  ballots), 
notifying  them  not  to  print  the  respondent's  name  as  the 
candidate  of  the  people's  party,  and  also  caused  a  similar 
notice  to  be  served  upon  the  respondent.  That  on  Octo- 
ber 27,  relator  learned  for  the  first  time  that  the  clerks 
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had  caused  the  respondent's  name  to  be  printed  on  the 
official  ballots  as  the  people's  party  candidate  for  judge, 
and  on  the  following  day  ascertained  that  the  presiding 
judge  of  the  superior  court  for  said  district  had  rendered 
a  decision  in  a  cause  pending  before  him  in  which  the  re- 
spondent herein  was  plaintiff  and  the  auditor  of  Pacific 
county  was  defendant,  requiring  said  auditor  to  print  the 
official  ballots  for  said  county  with  respondent's  name 
thereon  as  the  nominee  of  the  people's  party  for  judge. 
The  complaint  then  alleges  that,  by  reason  of  the  decision 
so  made  by  the  presiding  judge  of  the  said  district,  it 
would  have  been  useless  for  the  relator  to  have  applied  to 
the  superior  court  to  compel  the  auditors  of  the  respective 
counties  in  said  district  to  omit  respondent's  name  from 
the  ballot,  and  that  there  was  not  sufficient  time  remain- 
ing to  appeal  to  the  supreme  court  and  get  a  decision 
thereon  before  election.  That  on  the  official  returns  from 
the  several  counties  of  the  district  the  relator  received 
2578  votes  and  the  respondent  2767  votes,  and  it  is  alleged 
that  because  of  the  respondent's  name  appearing  on  the 
ballot  as  the  "People's  Party"  candidate,  he  received  more 
votes  than  he  would  if  his  name  had  appeared  on  said 
ballot  as  an  independent,  or  electors',  candidate,  and  that, 
but  for  that  fact,  the  plaintiff  would  have  received  suffi- 
cient votes  to  have  elected  him.  That  the  ballots  marked 
with  a  cross  opposite  the  name,  "People's  Party  Ticket," 
should  not  have  been  counted  for  respondent,  and  that,  if 
the  ballots  cast  at  said  election  and  so  marked  and  counted 
for  respondent  should  be  deducted  from  the  total  vote 
counted  for  respondent,  the  relator  would  have  a  majority 
of  the  legal  votes  cast.  That  the  respondent  was  declared 
elected,  and  has  entered  upon  the  discharge  of  the  duties  of 
the  office;  and  concludes  with  the  prayer  that  the  respond- 
ent be  adjudged  not  entitled  to  the  office,  and  that  he  be 
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ousted  therefrom  and  that  the  relator  be  adjudged  entitled 
to  the  office  and  inducted  into  the  same. 

The  cause  has  been  submitted  upon  a  general  demurrer 
entered  to  the  complaint.  Upon  the  oral  argument,  atten- 
tion of  the  court  was  directed  to  the  fact  that  the  only 
signers  of  respondent's  certificate  of  nomination  were  vot- 
ers of  Lewis  county.  We  think,  however,  that  this  was 
sufficient  under  §  367,  supra^  which  provides  that  the 
certificate  "shall  be  signed  by  electors  residing  within  the 
distinct  or  political  division  in  and  for  which  the  officer 
or  officers  are  to  he  elected.'^  The  fact  that  the  signers 
were  all  residents  of  one  of  the  counties  constitutes  no  ob- 
jection to  the  certificate. 

The  next  question  to  be  considered  is,  Was  the  character 
of  respondent's  nomination  such  as  to  entitle  his  name 
to  go  upon  the  official  ballots  as  the  nominee  of  the  peo- 
ple's party?  An  examination  of  title  8,  ch.  3,  vol.  1, 
Hill's  Code,  relating  to  the  subject  of  nominations  (the 
provisions  of  which  are  too  lengthy  to  be  incorporated  in 
this  opinion),  as  well  as  the  adjudications  of  other  courts 
under  systems  similar  to  our  own,  has  convinced  us  that 
the  question  must  be  determined  in  the  negative.  We  are 
satisfied  with  the  rule  laid  down  by  the  supreme  court  of 
Missouri  in  Atkeson  v.  Lay,  115  Mo.  538  (22  S.  W.  481), 
from  which  we  quote: 

"Candidates  nominated  by  electors  are  not  the  nominees 
of  a  political  party,  but  of  the  individual  electors  nom- 
inating them,  and  only  as  such  are  entitled  to  go  upon 
the  ballot." 

See,  also,  State,  ex  rel.  Woody,  v.  Botwitt,  18  Mont.  502 
(46  Pac.  370);  State,  ex  rel  Matts,  v.  Beelc,  18  Mont.  557 
(46  Pac.  438);  Philips  v.  Curtis  (Idaho),  38  Pac.  405; 
Lowery  v.  Davis  (Iowa),  70  N.  W.  190. 
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In  State,  ex  rel.  Bloomfielcly  v.  Weir,  5  Wash.  83  (31 
Pac.  419),  it  is  said: 

"Section  368  provides  that  no  certificate  of  nomination 
shall  contain  the  name  of  more  than  one  candidate  for 
each  office  to  be  filled.  It  is  true  that  this  applies  paav 
ticularly  to  the  certificate  to  be  filed  by  the  officers  of 
the  primaries  or  conventions  of  the  respective  parties,  and 
not  to  the  certificate  of  an  officer  to  be  founded  thereon. 
Yet  it  clearly  shows  that  the  legislation  contemplated  that 
each  political  party  should  put  forward  the  name  of  but 
one  person  for  each  office  to  be  filled.  If  this  were  not 
clear  from  this  section,  and  the  sections  which  provide 
as  to  the  duties  of  the  officer  with  whom  such  certificates 
are  filed,  it  is  established  beyond  question  by  some  of  the 
provisions  of  §  385,  one  of  which  is  that  the  elector  may, 
in  indicating  the  persons  for  whom  he  desires  to  vote, 
make  his  check  against  the  political  designation  of  an  en- 
tire group,  and  such  designation  will  under  the  provisions 
of  the  law  have  the  same  force  as  though  he  had  placed 
his  check  separately  opposite  each  of  the  names  in  said 
political  group.  This  clearly  contemplates  that  on  the 
official  ballots  there  shall  only  be  printed  as  the  candidate 
of  a  single  party,  one  name  for  each  officer  to  be  elected, 
and  that  upon  such  ballot  the  candidates  of  each  of  the 
political  parties  shall  be  grouped  together." 

Under  the  provisions  of  §  367  any  number  of  candidates 
may  be  nominated  for  an  office  by  the  requisite  number 
of  electors  joining  in  a  certificate  therefor.  Candidates  so 
nominated  stand  upon  a  footing  of  equality,  and  since  the 
law  is  that  "on  the  official  ballots  there  shall  only  be 
printed  as  the  candidate  of  a  single  party,  one  name  for 
each  officer  to  be  elected,''  it  is  apparent  that,  if  two  or 
more  persons  were  so  nominated  for  the  same  office,  and 
designated  in  the  respective  certificates  as  representatives  of 
the  same  political  party,  neither  of  them  would  be  entitled 
to  have  his  name  placed  upon  the  official  ballots  as  the 
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nominee  of  such  party,  but  only  as  an  electors',  or  inde- 
pendent, candidate  for  the  office. 

The  question  remaining  to  be  considered  is  whether  the 
relator  has  waived  the  right  to  complain  of  the  irregu- 
larity in  the  ballots  by  permitting  them  to  be  used  at  the 
election  without  instituting  any  action  to  enforce  or  pro- 
tect his  rights.  The  rule  is  apparently  well  settled  that^ 
where  a  party  fails  to  take  any  steps  to  correct  errors  in 
ballots,  he  cannot,  after  being  defeated  at  the  polls,  be 
heard  to  complain  of  error  in  the  ballots,  which  he  had 
knowledge  of  and  might  have  corrected  prior  to  the  elec- 
tion. Sawin  v.  Pease  (Wyo.),  42  Pac.  750;  State  v.  Steiuy 
35  Neb.  848  (53  N.  W.  999);  Baker  v,  Scott  (Idaho),  43 
Pac.  76;  Bowers  v.  Smith,  111  Mo.  45  (20  S.  W.  101, 
33  Am.  St.  Eep.  491);  Allen  v.  Olynn,  17  Colo.  338  (29 
Pac.  670,  31  Am.  St.  Rep.  304);  StackpoU  v.  Hallahan, 
16  Mont  40  (40  Pac.  80). 

It  appears  that  the  relator  had  full  knowledge  of  the 
form  of  the  proposed  ballots  as  early  as  October  27th,  but 
he  seeks  to  excuse  his  failure  or  neglect  to  resort  to  proceed- 
ings in  court  to  prevent  their  use  upon  the  sole  groimd  that, 
by  reason  of  a  decision  of  the  presiding  judge  of  the  district 
in  a  case  to  which  he  was  not  a  party  and  by  which  he  was 
in  no  wise  bound,  such  proceedings  upon  his  part  would 
have  been  fruitless.  We  think  the  excuse  is  legally  insuffi- 
cient. 

Relator  seeks  to  distinguish  the  cases  in  Wyoming  and 
Colorado  upon  the  ground  that  the  statutes  in  those,  and 
some  of  the  other  states,  afford  an  opportunity  to  candi- 
dates to  examine  the  ballots  before  they  are  sent  out,  also 
to  make  objections  thereto,  and  authorize  proceedings  in 
court  for  the  purpose  of  determining  the  rights  of  parties 
arising  thereunder.  While  it  is  true  that  no  such  provi- 
sions are  contained  in  the  statutes  of  this  state,  we  think 
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that  substantially  the  right  exists  independent  of  statutes; 
that  a  party  situated  as  was  this  relator  could  apply  to  the 
courts  to  compel  the  county  auditor  to  send  out  proper 
ballots  for  use  at  the  election.  In  other  words,  that  the 
relator  in  this  case,  after  having  discovered  the  form  of 
the  ballot  which  was  proposed  to  be  used,  might  have  re- 
sorted to  the  courts  and  compelled  the  use  of  proper  bal- 
lots. This  he  failed  to  do,  and  having,  with  full  knowledge 
of  the  errors  in  the  ballots  of  which  he  now  complains, 
gone  into  the  election  and  sustained  defeat  at  the  polls, 
he  cannot  now  be  heard  to  complain  of  errors  which  he 
might  have  prevented. 

The  demurrer  will  be  sustained  and  judgment  entered 
dismissing  the  proceedings. 

Scott,  C.  J.,  and  Anbebs  and  Reavis,  JJ.,  concur. 


[No.  2474.    Decided  April  19. 1897.] 

I.  P.  Armstrong,  Respondent,  v.  Leander  Maybee  et 
al.y  Appellants. 

LANDLORD  AND  TENANT  —  COVENANT  TO   KEEP  IN  BEPAIB  —  TENANT'S 
DUTY  TO  BBBUILD. 

A  covenant  in  a  leafie  that  the  lessee  "will  maintain  the  said 
mill  machinery  and  buildings  in  r.s  good  condition  and  repair 
as  the  same  are  now  in,  and  return  the  same  to  lessor  at  the 
expiration  or  termination  of  this  lease  in  as  good  condition  as 
the  same  are  now  in,  reasonable  wear  and  tear  from  ordinary 
use  alone  excepted/'  imposes  the  duty  on  the  lessee  to  rebuild 
in  case  of  the  destruction  of  the  buildings  by  accidental  fire. 

Appeal  from  Superior  Court,  King  County. — Hon. 
RioHAJtD  OsBOEN,  Judgc.    Affirmed. 
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Richard  Winsor^  and  Oeorge  E.  Morris,  for  appellants. 
Hart  &  Harty  and  Wm,  Parmerlee,  for  respondent. 

The  opinion  of  the  court  was' delivered  by 

Reavis,  J. — ^Respondent  brought  action  for  breach  of 
covenant  in  a  lease  of  a  shingle  mill  and  machinery.  Re- 
spondent leased  to  appellants  a  shingle  mill,  mill  grounds, 
mill  machinery,  dry  house,  office  and  office  fixtures,  for  a 
term  beginning  the  13th  of  October,  1894,  and  ending 
the  1st  day  of  January,  1896,  unless  the  lease  should  be 
terminated  by  a  sale  of  the  property  by  the  lessor.  After 
stipulations  for  the  payment  of  rent,  the  following  cove- 
nants were  stated: 

"The  lessee  shall  maintain  all  of  the  machinery  and 
buildings  of  said  mill  in  as  good  condition  and  repair  as 
the  same  now  are  in  and  return  the  same  to  the  lessor  at 
the  expiration  of  said  lease  in  as  good  condition  as  the 
same  are  now  in,  reasonable  wear  and  tear  excepted. 
-  .  .  That  he  (lessee)  will  maintain  all  the  said  mill, 
machinery  and  buildings  in  as  good  condition  and  repair 
as  the  same  are  now  in,  and  return  the  same  to  lessor  at 
the  expiration  or  termination  of  this  lease  in  as  good  con- 
dition as  the  same  are  now  in,  reasonable  wear  and  tear 
from  ordinary  use  alone  excepted." 

There  was  a  further  stipulation  that  the  lessee  should, 
during  the  continuance  of  the  term,  maintain  and  keep 
employed  and  on  duty  at  and  about  the  mill  a  day  watch- 
man and  a  night  watchman,  whether  the  mill  was  operated 
or  not.  In  March,  1895,  the  mill  was  entirely  destroyed 
by  fire.  Respondent  alleged  in  his  complaint  that  this 
fire  was  because  of  appellants'  negligence.  This  was  de- 
nied in  the  answer,  but  no  question  is  raised  here  upon 
this  point.    The  court  instructed  the  jury  as  follows: 

"The  court  instructs  you  that  the  lease  introduced  in 
evidence  and  set  out  in  the  plaintiff's  complaint  between 
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these  parties  imposes  an  obligation  upon  the  defendant  to 
rebuild  fhe  buildings  and  the  mill  in  case  it  should  be 
burned  during  the  tenancy.  In  other  words,  he  was  un- 
der the  obligation  to  return  that  mill  to  him  in  as  good 
condition  as  it  was  at  the  time  he  received  it,  reasonable 
wear  and  tear  excepted/^ 

Appellants  contend  that  the  instruction  was  wrong,  and 
counsel  have,  with  much  industry  and  learning,  cited 
many  authorities  in  support  of  appellants'  claim  that  the 
language  written  in  the  lease  does  not  constitute  a  cove- 
nant to  rebuild  in  case  of  fire  by  accident  and  without 
fault  of  the  lessee.  Without  reviewing  in  full  the  cases 
presented  in  the  respective  briefs  of  counsel  here,  but  stat- 
ing our  conclusion  from  an  examination  of  them,  we  are 
of  opinion  that,  without  an  express  covenant  to  rebuild, 
the  lessee  is  under  no  obligation  to  do  so.  We  understand 
this  to  have  been  the  settled  law  since  the  time  of  Edward 
the  Fourth,  first  in  England,  and  followed  in  this  country. 
But  either  lessor  or  lessee  may  make  any  agreement  which 
is  lawful  relative  to  repairs  during  the  term,  or  to  rebuild 
in  the  event  of  the  destruction  of  the  buildings,  and  when 
such  covenant  is  made  it  must  be  enforced.  In  the  lease 
under  consideration  the  terms  used  constitute  an  express 
covenant  to  repair.  Taylor  on  Landlord  and  Tenant  (8th 
ed.),  §  364,  states  the  rule  which  is  approved  by  the  great 
weight  of  authority: 

"  Under  an  express  covenant  to  repair,  the  lessee's  liabil- 
ity is  not  confined  to  cases  of  ordinary  and  gradual  decay, 
but  extends  to  injirries  done  to  the  property  by  fire, 
although  accidental;  and  even  if  the  premises  are  entirely 
consumed,  he  is  still  bound  to  repair  within  a  reasonable 
time.  And  the  principle  applies  to  all  damages  occasioned 
by  a  public  enemy,  or  by  a  mob,  flood,  or  tempest.  Thus, 
where  the  covenant  is  to  repair  in  general  terms,  or  to 
repair,  uphold  and  support,  or  however  otherwise  phrased, 
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if  it  undertakes  the  duty  of  repair,  it  binds  the  lessee  to 
rebuild  if  the  premises  are  destroyed.  For  this  reason, 
and  in  order  to  afford  some  protection  to  the  tenant,  it  is 
customary  to  introduce  into  the  covenant  to  repair,  an  ex- 
ception against  accidents  by  fire,  tempest,  or  lightning." 

Wood  on  Landlord  and  Tenant  (2d  ed.),  §  370,  de- 
clares: 

"  If  a  lessee  covenants  to  repair  and  keep  the  premises 
in  repair  during  the  term,  not  excepting  damage  by  fire  or 
the  elements,  he  is  boimd  to  rebuild  them  if  burnt  down 
by  accident,  negligence,  or  otherwise.  It  is  of  no  import- 
ance how  the  covenant  is  worded;  unless  it  is  qualified,  the 
lessee  is  bound  to  rebuild  in  case  the  buildings  are  de- 
stroyed by  fire  or  other  casualty  during  the  term;  the 
tenant,  if  the  burden  of  the  covenant  rests  upon  him,  or 
the  landlord,  if  he  is  the  covenantor,  must  rebuild.  Thus, 
a  covenant  *  to  repair,  uphold  and  support,'  or  to  *  well  and 
sufficiently  repair,'  or  to  keep  in  repair  and  leave  as  found, 
or  to  '  repair  and  keep  in  repair,'  to  keep  in  ^  good  repair, 
natural  wear  and  tear  excepted,'  to  make  *  all  necessary 
repairs,'  to  deliver  up  '  in  tenantable  repair,'  or  to  *  deliver 
up  the  premises  in  as  good  a  condition  as  they  now  are,' 
all  impose  upon  the  covenantor  the  duty  of  rebuilding  or 
restoring  premises  destroyed  or  injured  by  the  ele- 
ments.    .     .     ." 

The  case  of  Warnei*  r.  Ilitchins,  5  Barb.  666,  cited 
by  appellants,  was  upon  the  following  clause  in  a  lease: 

"And  also  at  the  expiration  of  the  lease  to  surrender  up 
the  possession  of  the  said  premises  in  the  same  condition 
the  same  now  are,  natural  wear  and  tear  excepted." 

The  lease  contained  no  other  express  stipulations  on  the 
part  of  the  defendants.  The  court  in  that  case  held  that 
this  clause  did  not  constitute  an  express  stipulation  to  re- 
pair. 

And  thus,  in  the  case  of  Mcintosh  v.  Lown^  49  Barb. 
550,  cited  by  appellants,  the  court  said: 
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"The  defendants'  covenant  in  the  lease,  *to  keep  the 
buildings  and  fences  in  g(»od  repair,  except  natural  wear 
and  tear,^  bound  them  to  rebuild  in  case  of  accidental  de- 
struction by  fire  or  otherwise." 

And  the  lessee  was  there  held  liable  in  damages  for 
the  value  of  a  bam  destroyed,  which  he  did  not  rebuild. 
In  this  case  the  court  re-states  the  views  held  in  5  Barb., 
supra,  as  follows: 

"  Some  authorities  hold  that  where  the  covenant  by  the 
lessee  is  to  repair  and  leave  the  premises  in  the  same  state 
as  he  found  or  received  them,  or  language  to  that  effect, 
he  is  merely  required  to  use  his  best  endeavors  to  keep 
them  in  the  same  tenantable  repair,  and  is  not  bound,  by 
such  a  covenant,  to  restore  buildings  destroyed,  by  fire  or 
otherwise,  during  the  term,  without  his  fault.  This  is 
in  consequence  of  a  construction  given  to  the  covenant, 
that  the  lessee  is  so  to  repair  or  keep  in  repair  the  build- 
ings, etc.,  as  to  leave  the  demised  premises  in  the  same 
state  as  he  received  them;  and  such  I  think  is  the  settled 
law.  But  where  the  covenant  is  to  repair  or  keep  in  re- 
pair generally,  the  buildings,  etc.,  without  the  qualifying 
words  mentioned,  all  the  authorities  hold  that  it  requires 
the  tenant  to  rebuild,  etc.,  in  case  of  the  accidental  de- 
struction of  the  buildings,  etc." 

The  case  of  Van  Wormer  v.  Crane,  51  Mich.  363  (16 
N.  W.  686,  47  Am.  Eep.  582),  was  upon  a  lease  con- 
taining the  exception  of  "damages  by  the  elements"  in 
the  covenant  to  repair,  and  it  was  held  by  Judge  Cooiby 
that  destruction  of  a  building  by  accidental  fire  was  in- 
cluded within  the  exception.  We  agree  with  the  rule  of 
construction  stated  by  Judge  Sherwoob  in  the  concur- 
ring opinion  in  that  case,  that: 

"  In  construing  the  covenants  contained  in  a  lease  the 
cardinal  rule  is  that  the  intention  of  the  parties  shall  gov- 
ern; and  the  courts  will  not  extend  or  enlarge  the  obliga- 
tion of  the  lessee  beyond  the  plain  meaning  of  the  language 
used  and  the  intention  existing  at  the  time  it  was  made; 
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and  if  there  is  not  an  express  stipulation  to  the  e£fect  to 
restore  buildings  and  other  property  leased,  destroyed  by 
casualties  from  fire  or  water,  without  fault  or  neglect  on 
the  part  of  the  tenant,  the  loss  must  fall  upon  the  landlord 
or  reversioner." 

But  in  the  case  at  bar  we  are  unable,  from  any  fair 
reading  of  the  whole  lease,  to  find  any  doubtful  language 
or  anything  in  the  circumstances  of  the  parties  which 
would  require  other  than  one  construction  of  the  language 
used.  They  chose  to  use  language  and  terms  which  have 
had  a  received  meaning  in  the  courts  for  generations,  and 
though  the  phraseology  may  slightly  differ  from  that  of 
contracts  under  consideration  in  some  of  the  adjudicated 
eases,  we  cannot  see  any  distinction  in  the  meaning.  We 
are  not  able  to  find  any  qualification  of  the  general  covenant 
to  repair  in  this  lease.  The  contract  is  one  before  the  court 
for  construction  and  enforcement  as  the  lessor  and  lessee 
have  made  it  Our  conclusion  is  that  it  imposed  on  the 
lessee  the  obligation  to  rebuild  the  mill,  which  was  de- 
stroyed by  fire. 

The  judgment  of  the  superior  court  is  aflSrmed. 

Andebs  and  Gordon,  JJ.,  concur. 


(No.  1997.    Decided  April  23, 1897.] 

Thb  Woonsocket    Rubber    Company,  Appellant^  v. 
LoEWENBERG  BROTHERS  et  al.^  Respondents. 

SALS  —  RE8CIB8ION  POR  FRAUD — QUESTION  OP  FACT  POR  JURY  —  RAJIFI- 
CATION  OF  CONTRACT. 

One  who  has  been  induced  by  fraudulent  representations  to 
sell  goods  to  another  has  a  right  to  reclaim  them  from  persons  to 
whom  the  latter  has  sold  or  transferred  them  for  the  purpose 
of  satisfsring  pre-existing  debts. 
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The  question  of  whether  or  not  goods  have  been  obtained  by 
fraudulent  representations  is  one  of  fact  to  be  determined  by  the 
Jury,  when  it  appears  that,  at  the  time  plaintiff's  agent  was  nego- 
tiating the  sale  of  the  goods  to  defendants,  they  stated  to  him 
that  they  were  perfectly  solvent,  that  their  real  estate  alone  was 
worth  double  the  amount  of  their  debts,  and  that  they  had  made 
a  statement,  in  writing,  of  their  assets  and  liabilities  to  a  certain 
mercantile  agency,  which  statement  showed  their  financial  con- 
dition, to  which  they  directed  his  attention;  that  he  examined 
this  statement  and  shipped  the  goods  on  the  faith  of  these  repre- 
sentations; that  in  fact  defendants  were  hopelessly  insolvent  and 
owed  over  |100,000  more  than  the  indebtedness  shown  by  their 
statement  to  the  mercantile  agency;  and  that  defendants  admit 
such  statement  was  not  true,  but  claim  it  was  not  for  the  purpose 
of  obtaining  credit,  but  to  avoid  being  blackmailed. 

Where  the  vendor  of  goods  upon  credit  has  the  right  to  rescind 
the  sale  for  fraud  on  the  part  of  the  vendee,  the  fact  that  the 
vendor's  agent,  without  knowledge  of  the  fraud,  but  aware  of  the 
financial  embarrassment  of  the  vendee,  attempts  to  get  his  claim 
secured,  will  not  operate  as  a  ratification. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Jesse  Arthur,  Judge.     "Reversed. 

Samuel  R.  Stern,  for  appellant. 

L.  B.  Nash,  and  Lucius  G.  Nash  (Dolph,  Mallory  & 
Simon,  and  John  M,  Gearin,  of  counsel),  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  an  action  to  recover  certain  rub- 
ber goods  which  the  plaintiff  alleged  it  was  induced  to 
sell  to  defendants  Loewenberg  by  fraudulent  representa- 
tions made  by  them,  as  to  their  financial  condition,  at  the 
time  the  contract  of  sale  was  consummated.  It  appears 
that  the  goods  in  controversy  were  ordered  by  the  firm  of 
Loewenberg  Bros.,  who  were  merchants  at  Spokane,  some 
time  in  May,  1894,  and  were  received  by  them  during 
the  following  month,  and  were  to  be  paid  for  within  sixty 
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or  ninety  days  after  the  first  day  of  October.  Nothing 
was  ever  paid  on  account  of  the  goods,  and  a  portion  of 
them  was  sold  by  Loewenberg  Bros,  in  the  ordinary  course 
of  business^  and  the  remainder  was  transferred  by  them 
by  bill  of  sale  to  defendant  Glover,  as  trustee,  for  the 
purpose  of  paying  certain  debts  of  the  firm  which  were 
contracted  long  before  these  goods  were  purchased.  This 
bill  of  sale,  together  with  a  deed  which  was  executed  at 
the  same  time,  purported  to  convey  to  the  trustee  all  of 
the  property,  real  and  personal,  both  of  the  firm  and  of 
B.  and  H.  Loewenberg,  the  individual  members  thereof. 
These  instruments  were  executed  on  January  2,  1895,  and 
Mr.  Glover,  the  trustee  therein  mentioned,  immediately 
took  possession  of  all  the  merchandise  in  the  store  of 
Loewenberg  Bros.,  including  the  property  in  question. 
The  plaintiff  thereafter,  but  on  the  same  day,  commenced 
this  action  in  which  it  sought  to  rescind  the  sale  to  Loewen- 
berg Bros.,  on  the  ground  above  indicated,  and  to  obtain 
possession  of  the  goods.  The  cause  proceeded  to  trial  and, 
after  the  plaintiff  had  introduced  its  evidence,  a  non-suit 
was  entered  in  favor  of  Loewenberg  Bros.,  on  the  ground, 
it  seems,  that  the  action  could  not  be  maintained  against 
them,  as  they  were  not  in  possession  of  the  goods  and 
claimed  no  title  thereto. 

It  appeared  on  the  trial  that  the  debts  to  be  paid  by 
the  trustee  were  all  evidenced  by  promissory  notes  which 
were  past  due  at  the  time  of  the  transfer,  and  that  one 
Julius  Lowenberg  was  liable  on  one  of  them,  at  least,  as 
maker,  and  on  others  as  indorser.  At  the  close  of  the  evi- 
dence, the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant  Glover,  on  the  ground,  as  then  stated,  that 
Julius  Loewenberg  was  liable  on  one  of  them,  at  least,  as 
'We  presume,  from  this  statement,  that  the  trial  judge  was 
of  the  opinion  that  the  creditors  for  whose  benefit  the  prop- 
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erty  was  conveyed  to  Mr.  Glover,  by  relinqmshing  and 
surrendering  to  liim  these  notes,  thereby  became  bona  fide 
purchasers  for  value,  and  that  their  trustee  was  entitled 
to  retain  the  goods  as  against  the  original  owner;  and  it 
is  conceded  by  the  counsel  for  plaintiff  and  appellant  that, 
if  these  preferred  creditors  were  bona  fide  purchasers  for 
value,  they  were  entitled  to  retain  the  property  in  dispute 
in  this  action,  even  though  the  same  may  have  been  ob- 
tained from  appellant  by  fraudulent  representations  on  the 
part  of  Loewenberg  Bros.  He  contends,  however,  that 
they  are  not  bona  fide  purchasers;  that  the  claim  of  one 
of  the  alleged  creditors,  at  least,  which  was  directed  to  be 
paid,  was  invalid,  and  that,  even  if  all  the  claims  for  which 
the  property  of  the  firm  was  transferred  were  just  and 
valid,  appellant  is  nevertheless  entitled  to  recover,  for  the 
reason  that  a  sale,  or  assignment,  of  goods  obtained  by 
fraud,  without  other  consideration  than  the  payment  of  a 
pre-existing  debt,  does  not  constitute  such  vendee  or  a&- 
signee  a  bona  fide  purchaser  for  value,  in  contemplation 
of  law. 

If  this  last  proposition  announces  the  correct  doctrine, 
the  judgment  must  be  reversed,  if  the  goods  were  obtained 
by  the  means  alleged,  for,  in  our  opinion,  the  consideration 
for  the  conveyance  was  nothing  more  nor  less  than  the  pay- 
ment of  antecedent  debts.  Nothing  whatever  was  paid  at 
the  time  of  the  transfer.  No  new  liability  was  incurred, 
and  no  worse  position  was  assumed,  by  either  of  these  cred- 
itors. One  note  of  the  firm  for  $31,175.68,  which  consti- 
tuted the  claim  of  the  Tx)ndon  &  San  Francisco  Bank, 
and  which  was  delivered  to  the  trustee  of  the  creditors, 
was  originally  given  to  Julius  Loewenberg,  a  member  of  a 
former  firm  of  Loewenberg  Bros.,  and  was  indorsed  by 
him  to  the  bank  as  collateral  security  for  his  individual 
indebtedness,  and,  therefore,  the  bank,  by  surrendering 
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the  note,  was  deprived  of  no  right  as  against  him.  In  fact, 
all  the  claims  for  which  the  property  was  transferred  were 
treated  by  the  parties  to  the  transaction  as  mere  debts  of 
Loewenberg  Bros.,  and  the  fact  that  such  debts  were  evi- 
denced by  notes  we  conceive  to  be  wholly  immaterial. 

The  vital  question  then  is,  Are  these  preferred  creditors, 
through  their  representative  Glover,  entitled  to  hold  the 
property  in  question,  as  bona  fide  purchasers  or  assignees, 
as  against  appellant,  assuming  that  the  goods  were  pro- 
cured by  fraud  by  Loewenberg  Bros.?  While  there  is 
some  conflict  in  the  decisions  on  this  question,  the  great 
weight  of  authority  seems  to  be  in  favor  of  a  negative 
answer.  It  is  well  settled  that  one  who  has  been  induced 
by  fraud  to  part  with  his  property  may  disaffirm  the  sale 
and  reclaim  the  property  from  the  fraudulent  vendee.  He 
may  lose  this  right,  however,  by  treating  the  purchaser  as 
the  owner  of  the  property  so  obtained,  after  discovering  tbe 
fraud,  and  will  lose  it  absolutely  if,  during  the  time  inters 
vening  between  the  delivery  of  the  goods  and  the  at- 
tempted rescission,  the  goods  have  been  sold  to  an  innocent 
purchaser  for  a  valuable  consideration,  or,  in  other  words, 
to  a  bona  fide  purchaser  for  value. 

It  was  well  said  by  Aixen,  Judge,  in  Barnard  v.  Camp- 
bell, 58  X.  Y.,  at  page  76  (17  Am.  Kep.  208),  that: 

"  The  superior  equity  of  a  purchaser  of  property  from 
one  who  has  acquired  a  title  defeasible  at  the  election  of 
the  former  owner  and  vendor,  by  reason  of  fraud,  to  that 
of  such  owner  seeking  to  reclaim  his  property,  is  based 
upon  the  fact  that,  acting  upon  the  evidence  of  title  which 
the  owner  has  permitted  the  wrong-doer  to  assume  and 
possess,  he  has  been  induced  to  part  with  value,  and  will 
be  the  loser  because  of  the  credit  given  to  the  apparent 
ownership  if  he  is  compelled  to  surrender  the  property. 
The  mere  possession  by  the  party  claiming  to  hold  will 
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not  sustain  hia  claim,  but  the  circumstances  imder,  and 
consideration  upon  wHcli  he  has  acquired'  the  possession 
are  also  material.  Were  it  otherwise,  an  assignee  for  the 
benefit  of  creditors,  or  one  who  should  take  as  collateral 
security  for  the  payment  of  a  precedent  debt,  would  hold 
as  against  the  original  owner,  which  is  not  claimed  and  is 
contrary  to  the  whole  current  of  authority.  Several  things 
must  concur  to  bar  the  claim  of  the  defrauded  vendor.  (1) 
He  must  have  parted  with  possession  of  his  property  with 
intent  to  pass  the  title  to  the  wrong-doer,  thus  giving  him 
the  apparent  right  of  disposal.  If  property  is  taken  felo- 
niously or  without  the  consent  of  the  owner  the  taker  can 
make  no  title  to  it,  even  to  an  innocent  purchaser  with 
value.  (2)  A  third  party  must  have  acquired  title  from 
the  wrong-doer  without  notice  of  the  defects  in  his  title 
or  knowledge  of  circmnstances  to  put  him  to  an  inquiry  as 
to  the  source  of  his  title.  And,  (3)  Such  third  party  must 
have  parted  with  value  upon  the  faith  of  the  apparent  title 
of  the  wrong-doer,  and  his  right  to  dispose  of  the  property. 
If  any  of  these  elements  are  wanting  the  vendor  season- 
ably pursuing  his  legal  right  may  have  his  property." 

This  quotation  clearly  sets  forth  the  principle  and  the 
reasons  upon  which  the  decisions  of  the  courts  are  gen- 
erally based,  and  it  seems  to  us  that  what  is  there  said  is 
peculiarly  applicable  to  this  case.  Considered  either  as 
purchasers  or  assignees,  these  creditors  neither  parted  with 
value  nor  incurred  obligations  upon  the  faith  of  the  appar- 
ent title  of  Loewenberg  Bros.,  and  their  rights  are,  there- 
fore, inferior  to  that  of  appellant.  While  we  do  not  decide 
that  a  pre-existing  debt  would  not,  in  any  case,  constitute 
a  good  and  sufficient  consideration  for  the  transfer  of  prop- 
erty, we  do  hold  that  if  appellant  was,  in  fact,  induced  to 
sell  these  goods  by  fraudulent  representations,  as  alleged, 
it  has  a  right  to  reclaim  them  from  the  respondents. 

In  Scott  V.  McQraWy  3  Wash.  675  (29  Pac.  260),  this 
court  held  that  a  vendor  of  goods  sold  upon  credit  might 
rescind  the  sale  for  fraud  on  the  part  of  the  vendee  and 
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recover  the  goods  from  a  sheriff  holding  them  under  a  writ 
of  execution,  for  the  reason  that  the  sheriff  was  not  a 
bona  fide  purchaser;  and  we  think  that  a  mere  trustee  for 
creditors  occupies  no  better  position  than  a  sheriff  who 
holds  possession  by  virtue  of  an  execution.  That  the  cred- 
itors of  Loewenberg  Bros,  are  not  entitled  to  the  rights  of 
bona  fide  purchasers  will  be  seen  by  reference  to  the  fol- 
lowing authorities:  Cobbey,  Eeplevin,  §  286;  Benjamin, 
Sales  (Bennett's  ed.),  p.  447:  Farwell  v.  Ilanchett^  120  111. 
573  (11  N.  E.  875);  Barnard  v.  Campbell^  supra;  Cod- 
dington  v.  Bay,  20  Johns.  637  (11  Am.  Dec.  342);  Sar- 
gent V.  Sturm,  23  Cal.  359  (83  Am.  Dec.  118);  Worle  v. 
Jacobs,  35  Neb.  772  (  53  N.  W.  993);  Overstreet  v.  Man- 
ning,  67  Tex.  657  (4  S.  W.  248);  Henderson  v.  Oibbs,  39 
Kan.  679  (18  Pac.  926);  Farley  v.  Lincoln,  51  K  H.  577 
(12  Am.  Rep.  182);  Sleeper  v.  Davis,  64  N.  H.  59  (6  AtL 
201,  10  Am.  St.  Rep.  377);  Eaton  v.  Davidson,  46  Ohio 
St.  355  (21  N.  E.  442). 

In  21  Am.  &  Eng.  Enc.  of  Law,  p.  575,  many  other  cases 
are  collected,  and  a  few  cases  are  also  referred  to  as  hold- 
ing a  contrary  doctrine. 

Thus  far,  it  will  be  remembered,  we  have  assumed  that 
the  goods  in  controversy  were  obtained  from  appellant  by 
Loewenberg  Bros,  upon  fraudulent  representations.  But, 
as  a  matter  of  fact,  that  question  has  never  been  properly 
determined.  There  was  such  a  marked  conflict  in  the  evi- 
dence bearing  on  that  subject,  that  it  should  have  been 
submitted  to  the  jury.  The  agent  of  appellant  testified, 
in  substance,  that  at  the  time  he  was  negotiating  the  sale 
to  Loewenberg  Bros,  they  stated  to  him  that  they  were 
perfectly  solvent;  that  their  real  estate  alone  was  worth 
double  the  amount  of  their  debts,  and  that  they  had  made 
a  statement,  in  writing,  of  their  assets  and  liabilities  to  a 
<?ertain  mercantile  agency,  which  statement  showed  their 
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financial  condition,  and  to  which  they  directed  his  atten- 
tion, and  that  he  examined  this  statement  before  forward- 
ing the  order  for  the  goods  to  appellant,  and  that  the 
goods  were  shipped  on  the  faith  of  these  representations. 
It  was  clearly  shown  on  the  trial  that  Loewenberg  Bros, 
were  at  that  time  hopelessly  insolvent,  and  that  they  owed 
over  $100,000  more  than  the  indebtedness  shown  by  their 
statement  to  the  mercantile  agency.  B.  Loewenberg  tes- 
tified that  no  statements  were  made  to  appellant's  agent  as 
to  the  financial  condition  of  the  firm  of  Loewenberg  Bros. 
He  admitted,  however,  that  he  made  the  statement  to  the 
mercantile  agency,  which  appellant  claims  to  have  relied 
on,  and  that  it  was  not  true.  But  he  averred  that  it  was 
not  made  to  obtain  credit,  but  to  avoid  being  blackmailed. 
Upon  this  evidence,  the  question  whether  the  goods  were 
or  were  not  obtained  by  fraudulent  representations  was  one 
of  fact  for  the  determination  of  the  jury. 

Appellant  complains  of  the  action  of  the  court  in  dis- 
missing the  case  as  against  Loewenberg  Bros.,  and,  inas- 
much as  it  had  the  right  to  recover  from  them,  in  case  of 
a  recovery  against  respondent  Glover,  the  value  of  the 
goods  not  turned  over  to  the  latter,  we  think  the  motion 
for  a  non-suit  should  not  have  been  granted,  although  we 
would  not  be  disposed  to  reverse  the  judgment  upon  that 
ground  alone. 

We  are  also  of  the  opinion  that  the  trial  court  should 
have  allowed  counsel  for  appellant  greater  latitude  in  the 
examination  of  respondents  Loewenberg  on  the  issue  of 
fraud.  But  we  will  not  extend  this  opinion  by  pointing 
out  specifically  the  particular  questions  to  which  objec- 
tions were  made  and  sustained. 

It  is  claimed  on  behalf  of  the  respondents  that  appel- 
lant, after  becoming  fully  aware  of  the  financial  embarrass- 
ment of  Loewenberg  Bros.,  endeavored  to  get  this  claim 
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secured,  and  could  not  thereafter  elect  to  rescind  the  sale. 
It  is  true  that  appellant's  agent  offered  to  pay  off  a  mort- 
gage on  certain  real  estate  of  Loewenberg  Bros.,  if  they 
woiild  give  appellant  a  second  mortgage  for  the  amount  so 
paid,  together  with  the  amount  due  it.  But  it  appears  that 
he  was  not  aware  of  the  fact  that  their  financial  condition 
was  entirely  different  from  what  he  supposed  it  was  when 
he  sold  them  these  goods,  and  that  he  had  no  knowledge 
of  the  particular  debts  to  pay  which  they  surrendered  up 
and  transferred  the  whole  of  their  property;  and,  if  that 
is  so,  it  cannot  be  said  that  what  he  did  amounted  to  a 
ratification  of  the  sale,  or  operated  as  a  bar  to  a  rescission. 
The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 


Scott,  C.  J.,  and  Gokdox,  J.,  concur. 


[No.  2113.    Decided  April  23,  1897.] 

George  F.  Vietor  et  aL,  AppellantSy  v.  James  N.  Glover     -jf-^l 
et  al,  Respondents.  '^i  <*'«* 

PAHTNSBSHIP  —  RIGHTS  OP  CBBDITORS  —  INSOLVENCY  —  PREFBKENCEB  — 
FRAUD  —  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

A  partnership  creditor,  as  such,  has  no  lien  upon,  or  right  to 
priority  In,  partnership  property,  but  merely  has  the  right  to  re- 
duce his  claim  to  judgment  and  to  sell  the  partnership  property 
on  execution. 

Partners,  although  insolvent,  have  a  right  to  transfer  partner- 
ship property  to  any  creditor  or  class  of  creditors,  in  payment 
of  bona  fide  indebtedness,  if  such  disposition  of  the  property  is 
made  merely  as  a  preference,  and  not  for  the  purpose  of  delay- 
ing or  defrauding  other  creditors. 

Where  partners  are  jointly  liable,  they  may  transfer  partner- 
ship property  to  pay  such  liability,  even  though  it  was  incurred 
outside  of  the  partnership  business. 
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Where  a  conveyance  is  made  by  a  debtor  for  the  payment  of 
seyeral  debts,  some  valid  and  others  fraudulent,  and  the  parts 
are  clearly  severable,  the  conveyance  will  be  sustained  as  to  those 
creditors  holding  valid  claims. 

A  conveyance  by  a  debtor  in  embarrassed  circumstances  of  all 
his  property  for  the  payment  of  certain  preferred  creditors  does 
not  amount  to  a  general  assignment  with  preferences,  which  is 
voidable  under  the  insolvency  statutes  of  this  state. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Ja3ies  Z.  Moore,  Judge.    Affirmed. 

Samuel  R,  Stern,  Cyrus  Happy,  and  W.  W.  Tolman, 
for  appellants. 

L.  B,  Nash,  and  Lucius  G.  Na^h  (Dolph,  Mallory  j£ 
Simon,  and  John  M.  Qearin,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  January  2,  1895,  a  firm  composed  of 
Bemhard  and  Herman  Loewenberg,  engaged  in  mercantile 
business  at  Spokane,  Washington,  transferred  to  one  James 
N.  Glover,  as  trustee,  all  their  firm  and  individual  prop- 
erty, both  real  and  personal.  Contemporaneously  with  this 
conveyance,  Mr.  Glover  executed  and  delivered  what  was 
termed  a  declaration  of  trust,  in  which  he  recited  that  he 
held  the  property  for  certain  banks  and  persons  who  were 
creditors  of  Loewenberg  Bros,  in  amounts  specified,  and 
that  he  was  to  sell  the  property  conveyed  to  him  and  out 
of  the  proceeds  thereof  pay  the  claims  in  a  certain  order 
therein  indicated.  Thereafter,  and  while  the  property  was 
in  the  possession  of  the  said  Glover,  plaintiffs  herein,  who 
were,  respectively,  creditors  of  Loewenberg  Bros.,  com- 
menced actions  against  the  said  firm  to  recover  the  respec- 
tive amounts  alleged  to  be  due  them.  In  each  of  these 
actions  an  attachment  was  sued  out  and  levied. upon  the 
property  in  the  possession  of  said  Glover,  and,  subsequent- 
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ly,  this  action  was  brought,  in  aid  of  the  attachments,  to 
set  aside  the  transfer  to  the  trustee,  Glover,  on  the  ground 
that  the  same  was  a  fraud  upon  the  plaintiffs  and  other 
creditors  of  the  firm,  for  the  reason,  among  others,  that  it 
was  made  to  hinder,  delay  and  defraud  the  creditors  of 
the  said  firm,  and  especially  the  plaintiffs.  The  defend- 
ants answered  alleging  that  the  transfer  of  the  property 
was  not  made,  or  the  property  received  by  them,  to  hinder 
or  delay  the  plaintiffs,  or  any  other  creditor  or  creditors, 
but  for  the  sole  purpose  of  paying  honest  debts  due  them 
by  Loewenberg  Bros,  and  by  B.  and  H.  Loewenberg,  and 
that  the  promissory  notes  evidencing  their  respective  debts 
had  been  deKvered  to  said  Loewenberg  Bros,  and  can- 
celed, and  praying  that  the  proceeds  of  the  property  be 
distributed  in  accordance  with  the  terms  of  the  agreement 
and  conveyance.  Upon  these  issues  the  cause  proceeded  to 
trial,  and  judgment  was  rendered  for  the  defendants  dis- 
missing the  complaint  with  costs.  From  this  judgment 
this  appeal  is  taken. 

It  appears  from  the  evidence  that  the  debts  for  which 
the  property  was  transferred  were  of  long  standing,  and 
that  the  notes  representing  some  of  them  had  been  renewed 
from  time  to  time,  with  the  consent  of  the  payees.  Some 
of  the  debts  were  in  existence  even  while  Julius  Loewen- 
berg was  a  member  of  the  firm  of  Loewenberg  Bros.,  which 
was  prior  to  October  1,  1893.  But  the  later  firm  of  Loew- 
enberg Bros,  recognized  these  debtfe  as  its  own,  although 
at  least  two  of  the  notes  were  not  signed  by  the  firm,  but 
were,  upon  their  face,  the  notes  of  the  individual  partners. 

Many  interesting  points  are  made  and  discussed  in  the 
learned  and  elaborate  brief  of  counsel  for  appellants,  but 
they  are  all  practically  included  in,  or  illustrative  of,  the 
general  proposition  urged,  that  appellants,  being  creditors 
of  the  firm  of  Loewenberg  Bros,  as  it  existed  at  the  time 
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of  the  transfer  complained  of,  are  entitled  to  priority  of 
payment  out  of  the  firm  assets  over  the  joint  creditors  of 
the  individual  partners  as  well  as  the  creditors  of  the  pre- 
ceding firm,  and  that  the  conveyance  to  respondent  Glover 
is,  therefore,  as  to  them,  fraudulent  and  void.  The  equi- 
table rule  contended  for  on  behalf  of  appellants  only  ap- 
plies where  the  court  is  called  upon  to  administer  and  dis- 
tribute partnership  assets,  or  where  its  jurisdiction  to  set 
aside  a  conveyance  for  fraud  in  fact  has  been  successfully 
invoked  by  firm  creditors.  A  partnership  creditor,  merely 
as  such,  has  no  right  in,  or  lien  upon,  partnership  property. 
He  merely  has  the  right  to  sue  and  reduce  his  claim  to 
judgment,  and  to  sell  the  partnership  property  on  execu- 
tion. 

Lindley,  Partnership  (2d  Am.  ed.),  pp.  334,  354;  Bates, 
Partnership,  §§  820,  824;  Case  v.  Beauregard,  99  U.  S. 
119;  Fitzpatrick  v.  Flannagan,  106  U.  S.  648  (1  Sup. 
Ct.  369);  Iluiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  310 
(7  Sup.  Ct.  899);  Schmidlapp  v.  Currie,  55  Miss.  597  (30 
Am.  Kep.  630). 

But  each  partner  has  the  right  in  equity,  often  denomi- 
nated a  lien  by  courts  and  text  writers,  to  have  the  firm 
property  applied  to  the  satisfaction  of  the  firm  debts,  and 
so  long  as  this  equity  subsists,  the  courts  allow  the  credi- 
tors of  the  firm  to  avail  themselves  of  it,  on  the  principle 
of  subrogation,  whenever  the  property  is  "within  the  con- 
trol of  the  court  and  in  course  of  administration."  Case 
V,  Beauregard^  supra. 

But  this  equity,  or  lien,  or  whatever  else  it  may  be 
called,  is  primarily  for  the  benefit  and  protection  of  the 
individual  partner,  and  not  the  creditors.  The  partner 
may,  therefore,  waive  it,  and  if  he  does  so,  the  resulting 
equity  of  the  creditor  is  absolutely  destroyed.  Moreover, 
this  right  attaches  only  to  partnership  effects,  and  hence, 
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"  if  before  the  interposition  of  the  court  is  asked  the  prop- 
erty has  ceased  to  belong  to  the  partnership,  if  by  a  bona 
fide  transfer  it  has  become  the  several  property  either  of 
one  partner  or  of  a  third  person,  the  equities  of  the  part- 
ners are  extinguished,  and  consequently  the  derivative 
equities  of  the  creditors  are  at  an  end.  It  is,  therefore, 
always  essential  to  any  preferential  right  of  the  creditors 
that  there  shall  be  property  owned  by  the  partnership 
when  the  claim  for  preference  is  sought  to  be  enforced." 
Case  t\  Beauregard,  supra,  125. 

The  doctrine  thus  announced  is  affirmed  in  the  other 
cases  cited  from  the  same  court,  and  is,  undoubtedly,  cor- 
rect on  principle. 

The  controlling  question,  therefore,  in  any  particular 
case  is,  whether  or  not  the  transfer  of  the  property  is 
bona  fide.  The  evidence  shows,  and  it  is  not  denied,  that, 
at  the  time  of  the  transfer,  both  the  firm  and  the  individual 
members  thereof  were  insolvent,  but  that  alone  did  not 
destroy  the  right  to  dispose  of  its  property  in  good  faith 
and  for  an  honest  purpose.  If  a  firm  that  is  in  debt  could 
not  sell  or  otherwise  dispose  of  its  property,  it  might  never 
be  able  1o  pay  its  debts  at  all,  and  it  would  be  difficult,  if 
not  impossible,  for  it  to  conduct  its  business,  for  it  could 
not  give  a  good  and  clear  title  to  any  specific  chattel  it 
might  sell,  and  the  purchaser  of  any  partnership  commod- 
ity would  be  obliged  to  take  it  subject  to  the  lien  of 
creditors  possibly  unknown  to  him.  It  is  useless  to  observe 
that  no  such  doctrine  ha?  ever  been  announced  by  the 
courts.  But  the  general  right  of  disposition  is  limited  by 
the  principle  that  the  firm  shall  not  alienate  its  property 
for  the  purpose  of  delaying  or  defrauding  its  creditors. 

It  is  the  established  law  of  this  state  that  an  individual, 
although  insolvent  or  in  failing  circumstances,  may  pay 
or  secure  one  or  more  creditors  to  the  exclusion  of  others 
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equally  meritorious,  even  if  by  so  doing  he  exhausts  the 
whole  of  his  property.  Turner  v.  Iowa  National  Bank, 
2  Wash.  192  (26  Pac.  256);  Ephraim  v.  Kelhher,  4  Wash. 
243  (29  Pac.  990);  Benham  v.  Ham,  5  Wash.  128  (31  Pac. 
459);  Furth  v.  Snell,  6  Wash.  542  (33  Pac.  830);  Samuel 
V.  Kittenger,  6  Wash.  261  (33  Pac.  509). 

The  manner  of  giving  the  preference  is  immaterial.  It 
may  be  given  by  deed,  or  in  any  mode  which  effects  a  legal 
transfer  of  the  property.  Bump,  Fraudulent  Conveyances 
(3d  ed.),  p.  186. 

And  partners,  in  this  respect,  have  the  same  rights  that 
individuals  have. 

"  Partners,  the  same  as  others,  may,  by  a  sale  or  mort- 
gage of  the  partnership  property,  give  a  preference  to  their 
creditors.  If  a  sale  or  mortgage  is  made  in  good  faith,  to 
secure  a  bona  fide  debt  or  debts,  the  transaction  cannot 
successfully  be  assailed  on  the  ground  that  the  creditors 
preferred  were  the  individual  creditors  of  the  several  part- 
ners."   George,  Partnership,  p.  278. 

The  right  to  prefer  manifestly  involves  tlie  right  to 
designate  the  creditors,  or  class  of  creditors,  to  be  pre- 
ferred; and  it  therefore  follows  that  the  only  ground  on 
which  the  unpreferred  creditors  can  justly  complain  is  that 
the  claims  of  the  preferred  creditors  are  not  bona  fide 
and  real.  The  mere  preference  of  a  particular  creditor 
or  class  of  creditors  over  others  by  a  debtor  is  therefore 
not  fraudulent,  because  it  is  legal,  and  what  the  law  sanc- 
tions cannot  rightfully  be  questioned. 

But  it  is  urged  on  behalf  of  appellants  that  in  no  event 
o.oiiid  Loewenberg  Bros,  convey  the  firm  property  in  pay- 
ment of  the  notes  which  were  signed  by  the  individual 
partners,  and  which  were  not  in  the  firm  name.  It  does 
not  appear  whether  the  money  evidenced  by  these  notes 
was  used  for  firm  purposes  or  not;  but  there  is  very  high 
authoritj'  to  the  efi'ect  that,  where  the  partners  are  jointly 


VIETOR  V.  GLOVER.  43 

April,  1897.]        Opinion  of  the  Court — Anders,  J. 

liable,  they  may  transfer  property  to  pay  such  liability 
even  though  it  was  incurred  outside  of  the  partnership 
business.  Bump,  Fraudulent  Conveyances  (3d  ed.),  p. 
390;  Smith  v.  Howard,  20  How.  Pr.  121;  Saunders  v. 
ReiUy,  105  N.  Y.  12  (12  N.  £.  170,  59  Am.  Rep.  472), 
In  the  case  last  cited  the  court,  at  page  18,  says: 

"All  the  members  of  a  firm  may  sell  the  partnership 
property,  even  if  wholly  insolvent,  to  a  purchaser  in  good 
faith,  and  thus  convey,  free  from  the  claim  of  firm  credi- 
tors, a  good  title  to  the  firm  property.  Instead  of  selling 
for  cash  they  may  transfer  firm  property  to  pay  a  firm 
debt.  And  they  may  transfer  the  firm  property  to  pay  a 
joint  debt  for  which  they  are  jointly  liable  outside  of  the 
business  of  the  firm,  and  the  joint  creditor  will  obtain  a 
good  title  to  the  firm  property." 

See,  also,  Hoare  v.  Oriental  Bank,  2  App.  Cas.  589. 

And  the  same  conclusion  would  seem  logically  to  fol- 
low from  decisions  of  the  supreme  court  of  the  United 
States  in  the  cases  to  which  we  have  above  referred. 

It  is  insisted  that  the  note  for  $31,000  held  by  the  Lon- 
don &  San  Francisco  Bank,  one  of  the  preferred  creditors, 
was  fraudulent  as  to  appellants,  for  the  alleged  reason  that 
it  was  given  without  consideration  and  was  void,  and  that 
the  conveyance  to  the  trustee  was  therefore  fraudulent  as 
to  the  unpreferred  creditors.  Julius  Ix)ewenberg,  a  former 
member  of  the  firm  of  Loewenberg  Bros.,  sold  his  inter- 
est to  the  remaining  partners  on  October  1,  1893,  but  it 
was  agreed  between  him  and  his  partners,  who  continued 
in  business  under  the  firm  name  of  Loewenberg  Bros.,  and 
retained  all  of  the  assets  of  the  preceding  firm,  that  he 
should  not  draw  out  anything  for  one  year  thereafter.  Af- 
ter the  year  had  expired  this  note  was  given  him  for  his 
one-third  interest,  and  he  indorsed  and  delivered  it  to  the 
bank  as  collateral  security  for  a  debt  which  he  owed  to  the 
bank.    It  is  claimed  that,  inasmuch  as  the  firm  was  insolv- 
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eiit  at  the  time  Julius  Loewenberg  sold  his  interest  and 
retired,  the  note  was  without  consideration  and  void,  even 
in  the  hands  of  the  bank.  It  must  be  borne  in  mind,  how- 
ever, that  at  the  time  the  debt  represented  by  this  note 
was  contracted,  appellants  were  not  creditors  of  the  firm 
of  Loewenberg  Bros.,  and  it  is  therefore  difficult  to  per- 
ceive how  they  were  defrauded  by  the  transaction.  The 
existing  creditors  might  have  had  reason  to  complain,  but 
they  did  not  do  so,  and  are  not  doing  so  now.  But  even 
conceding  the  note  to  be  void  and  fraudulent,  yet  it  does 
not  necessarily  follow  that  the  transfer  should  be  set  aside 
as  to  the  creditors  whose  claims  are  confessedly  just  and 
valid.  If  this  particular  note  were  invalid,  which  we  do 
not  think  is  the  fact,  the  conveyance  should  neverthele^ 
be  sustained  as  to  the  other  claimants  because  the  parts 
are  clearly  severable. 

The  true  rule,  we  think,  is  announced  in  Smith's  Lead- 
ing Cases  (9th  ed.),  at  page  78,  where  it  is  stated  that: 

"  It  is  a  general  rule  that  any  conveyance  which  is  fraud- 
ulent as  to  a  part  of  the  property  transferred,  or  which 
is  made  upon  a  consideration  partly  fraudulent,  is  whoUy 
void  as  to  the  grantor's  creditors,  but  the  validity  of  a 
conveyance  as  against  creditors,  where  the  parts  are  sever- 
al)le,  cannot  depend  upon  this  test.  If  it  is  made  for  the 
payment  or  security  of  several  debts,  some  valid  and  the 
others  fraudulent,  it  will  be  avoided  as  to  the  latter,  but 
sustained  as  to  the  former,  in  the  absence  of  any  fraud  on 
the  part  of  those  beneficiaries." 

Xor  does  the  conveyance  in  question  amount  to  a  gen- 
eral assignment  with  preferences,  under  the  insolvent  law 
of  this  state,  as  suggested  by  counsel  for  appellants.  See 
Furth  IK  Snell,  supra;  Puget  Sound  National  Bank  v. 
Levy,  10  Wash.  499  (39  Pac.  145,  45  Am.  St.  Kep.  803). 

A  careful  examination  of  all  the  evidence  in  the  case 
convinces  us  that  the  respondents,  that  is,  the  preferred 
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creditors,  acted  in  perfect  good  faith  and  solely  from  a 
desire  to  secure  the  payment  of  their  debts,  and  therefore 
the  transfer  was  not  mala  fide  on  their  part,  whatever  may 
have  been  the  secret  motives  or  intention  of  Loewenberg 
Bros.  The  property  the  creditors  received  falls  far  short 
of  paying  the  full  amount  of  their  claims,  but  they  have 
surrendered  their  notes  for  cancellation,  and  are  therefore 
in  our  opinion  entitled  to  retain  what  they  have  lawfully 
received.  But,  of  course,  they  have  no  right  to  keep  prop- 
erty transferred  to  them  by  the  Loewenbergs,  which  the 
latter  did  not  themselves  own,  if  any  such  was  received  by 
them;  and  therefore  nothing  we  have  said  in  this  opinion 
will  in  any  way  affect  whatever  rights  the  plaintiff  in  the 
case  of  Woonsocket  Rubber  Co.  v.  Glover,  ante,  p.  29,  may 
have  to  the  specific  merchandise  therein  claimed  by  it 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Gordon,  J.,  concur. 


[No.  2538.    Decided  April  24.  1897.] 

The  State  of  Washington  on  the  Relation  of  Ella  W. 
Smith,  V.  James  G.  McClinton,  Judge. 

ABATEMENT  —  ANOTHER  ACTION  PBNDIKG  —  ATTACHMENT  FOE   CONTEMPT 
—  MANDAMUS  TO  COURT. 

The  fact  that  an  appeal  is  pending  from  an  order  of  the  court 
in  a  proceeding  to  have  one  attached  for  contempt  for  refusing 
to  comply  with  a  decree  adjudging  that  he  pay  a  specified  sum 
monthly  asalimony  to  hisdivorced  wife  for  thesupportof  hischli- 
dren,  is  not  ground  for  the  court's  declining  to  assume  jurisdiction 
of  a  similar  proceeding  to  compel  payment  of  another  installment 
of  alimony  subsequently  becoming  due  and  payable. 

Mandamus  is  the  proper  remedy  to  compel  a  court  to  pro- 
ceed, where  its  jurisdiction  is  manifest,  and  it  evades  hearing  the 
proceeding  by  holding  that  it  has  no  jurisdiction. 

Original  Application  for  Mandamus. 

A.  W.  Buddress,  for  relator. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  an  application  for  a  peremptory 
writ  of  mandate,  requiring  the  superior  court  of  Jefferson 
county,  and  Jaaies  G.  McClinton  as  judge  thereof,  to  hear 
and  determine  an  application  made  to  said  court  by  the 
relator  herein,  to  compel  one  Del  Gary  Smith  to  show 
cause  why  he  should  not  be  attached  and  punished  for  con- 
tempt for  failing  to  comply  with  the  judgment  of  said 
court  directing  him  to  pay  alimony  to  the  relator. 

It  appears  that,  in  an  action  for  a  divorce  instituted  by 
the  said  Del  Gary  Smith  against  the  relator  Ella  W.  Smith, 
it  was  finally  adjudged  that  the  plaintiff  therein  should 
pay  to  the  defendant  and  relator,  Ella  W.  Smith,  the  sum 
of  $15  on  the  first  day  of  each  and  every  month  from 
November  1,  1895,  to  November  1,  1896,  and  the  sum  of 
$25  on  the  first  day  of  each  and  every  month  thereafter, 
as  alimony  for  the  support  of  the  two  infant  children  of 
said  parties.  The  defendant  failed  and  refused  to  pay  said 
sums  or  any  part  thereof,  and,  early  in  the  year  1897,  the 
relator  filed  an  aflSldavit  in  the  superior  court  setting  up 
the  fact  of  such  refusal  and  praying  that  the  said  Del  Gary 
Smith  be  required  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  said  court.  An  order  to  show 
cause  was  accordingly  issued  and  served,  and  on  the  return 
day  specified  therein  the  said  Smith  appeared  by  his  coim- 
sel  and  moved  to  quash  and  set  aside  the  proceeding  on 
the  ground  that  the  affidavit  for  the  order  failed  to  state 
sufficient  facts  to  confer  jurisdiction  on  the  court,  which 
motion  was  sustained  and  the  application  dismissed.  From 
this  judgment  an  appeal  was  taken  to  this  court. 

Thereafter  a  second  application  similar  to  the  first  was 
made  to  the  court  for  an  attachment  to  compel  the  pay- 
ment of  alimony  which  accrued,  and  became  due  and  pay- 
able, under  the  order  of  the  court,  subsequently  to  the  dis- 


STATE,  EX  REL.  SMITH,  v.  McCLINTON.  47 

April,  1897.]        Opinion  of  the  Coxut — Andbbs,  J. 

missal  of  the  first  proceeding.  This  second  application  was 
also  dismissed  on  the  ground,  as  stated  in  the  return  to  the 
alternative  writ  of  mandate  issued  out  of  this  court,  "  that 
it  was  the  opinion  of  the  court  that  this  proceeding  could 
not  be  maintained  while  another  proceeding  for  the  same 
relief  was  pending  in  the  supreme  court." 

The  reason  assigned  by  the  court  for  declining  to  pro- 
ceed in  the  matter  before  it  is  wholly  insufficient  in  law 
to  constitute  a  return  to  the  alternative  writ.  The  pro- 
ceeding in  which  its  power  was  invoked  was  a  proper  one 
under  the  statute  (Code  Proc,  title  9,  ch.  19)  and  was  en- 
tirely separate  and  distinct  from  that  in  which  the  appeal 
was  taken.  The  plaintiff  in  the  action  for  a  divorce  was, 
as  we  have  stated,  ordered  and  adjudged  to  pay  the  relator 
a  specified  sum  on  the  first  day  of  each  month  during  a 
certain  time,  and  a  failure  to  pay  any  installment  when  it 
became  due  constituted  a  good  and  sufficient  ground  for 
the  issuance  of  an  attachment.  It  appears  from  the  re- 
lator's affidavit  that  the  said  Smith  not  only  quietly  ig- 
nored the  order  of  the  court,  but  deliberately  disposed  of 
his  property  for  the  express  purpose  of  putting  himself 
in  such  a  position  that  he  could,  in  his  opinion,  success- 
fully plead  inability  to  comply  with  it.  Such  trifling  with 
a  court  of  justice  ought  never  to  be  tolerated.  Simple  jus- 
tice to  the  relator,  if  nothing  else,  required  prompt  action 
on  the  part  of  the  court.  In  such  a  case  as  this  mandamus 
is  the  proper  remedy,  and  the  court  cannot,  where  its  ju- 
risdiction is  manifest,  divest  itself  of  jurisdiction  and  evade 
hearing  the  proceeding  on  its  merits,  by  simply  holding 
that  it  has  no  jurisdiction.  State,  ex  reh  Shannon,  v.  Hun- 
ter, 3  Wash.  92  (27  Pac.  1076);  2'emple  v.  Superior 
Court,  70  Cal.  211  (11  Pac.  699). 

Let  the  peremptory  writ  issue. 

Scott,  C.  J.,  and  Gk)Ri>ON,  J.,  concur. 


48  EASTHAM  V.  LANDON. 


Argument  of  Ck>un8el.  [17  Wftsh. 


[No.  2549.    Decided  April  24, 1897.1 

A,  B.  Eastham,  as  Administrator,  Respondent,  v.  C.  C. 
Landon  et  uz.j  Defendants,  L.  N.  Wiswall  et  al,,  Ap- 
pellants. 

ADMINISTRATOR  —  RBLBASK  OF  OWN  MORTGAGE  DUE  ESTATE  —  RIGHTS  OF 
8UBBEQCEMT  MORTGAGEE. 

The  cancellation  by  an  administrator  of  his  own  mortgage 
due  to  the  estate  which  he  repreeents,  not  for  the  purpose  of  ap- 
plying any  moneys  due  thereon  to  the  benefit  of  the  estate,  but 
for  the  purpose  of  procuring  an  individual  loan  by  means  of 
another  mortgage  upon  the  property  released,  is  void,  and  of  no 
effect  against  the  priority  of  the  mortgage  lien  existing  in  favor 
of  the  estate,  even  If  the  subsequent  mortgagee  may  have  had 
no  intention  of  colluding  with  the  administrator  In  the  perpetra- 
tion of  a  fraud  in  such  disposition  of  the  trust  estate,  but  at  the 
same  time  had  knowledge  of  facts  sufficient  to  apprise  him  of 
the  fraud. 

-\ppeal  from  Superior  Court-,  Clarke  County. — Hon. 
A.  L.  Miller,  Judge.     Affirmed. 

N.  IL  Bloomfield,  Oeorge  8.  Shepherd,  and  W.  W.  Mc- 
Credie,  for  appellants: 

The  legal  title  to  personal  property  is  in  the  executor 
or  administrator,  and  he  is  the  proper  person  to  dispose  of 
ixiid  receive  the  same  and  to  discharge  of  record  mortgages. 
The  law  casts  no  duty  upon  a  purchaser  to  ascertain  if  he 
i-  mismanaging  the  estate  in  fraud  of  creditors  or  legatees. 
Welder  v.  0 shorn,  20  Ore.  307;  Petrie  v,  Clark,  11  Serg.  & 
K.  377  (14  Am.  Dec.  636);  Wood's  Appeal,  92  Pa.  St.  -379 
(37  Am.  Hep.  694);  1  Perry,  Trusts,  270,  271;  2  Jones, 
Mortgages,  §§  919,  959;  Dillaye  v.  Commercial  Bank, 
51  N.  Y.  345. 

An  administrator  has  the  full  legal  title  to  all  choses  in 
action  due  the  estate;  and,  in  the  absence  of  fraud,  he  may 
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release,  compound  or  discharge  them,  as  fully  as  if  he 
was  the  absolute  owner.  He  is  as  much  bound  by  the  laws 
of  estoppel  as  if  he  acted  in  his  individual  capacity,  and  is 
only  answerable  for  improvidence.  Butler  v.  Oazzamy  1 
South.  16;  White  v.  Starr y  13  Pick.  380;  Waring  v.  LewiSy 
53  Ala.  615;  Woolforh'v.  Sullivan,  23  Ala.  548  (58  Am. 
Dec.  305);  Miller  v.  Irby's  Admr.y  63  Ala.  477;  Bragg  v, 
Afassie's  Admr.y  88  Ala.  89  (79  Am.  Dec.  82);  Famhro 
i\  Oantty  12  Ala.  298;  Connecticut  Mutual  Life  Ins.  Co, 
V.  Talboty  113  Ind.  373  (14  N.  E.  586,  3  Am.  St.  Kep, 
655).  Without  fraud  or  collusion,  an  administrator  may 
release  debts  and  may  exercise  general  acts  of  ownership 
over  them  in  regard  to  their  security  or  their  collection^ 
subject  only  to  his  liability  on  his  bond  for  any  mismanage- 
ment  of  such  debts.  Latta  v.  Miller y  10  N.  E.  100;  Un- 
derwood V.  Sample,  70  Ind.  446;  Davenport  v.  First  Con- 
gregational  Society y  33  Wis.  387 ;  Stephenson  v.  HawkinSy 
7  Pac.  198. 

It  is  not  incumbent  on  the  purchaser  or  mortgagee  of 
the  assets  to  see  the  money  properly  applied,  although  he 
knows  he  is  dealing  with  an  executor.  What  becomes  of 
the  price  is  of  no  concern  to  him,  if  there  be  no  fraud 
on  the  part  of  the  purchaser  or  mortgagee.  2  Williams. 
Executors  (7th  Am.ed.),906;  1  Perry,  Trusts,  §§  225,  226; 
Carter  v.  Manufacturers^  Banhy  71  Me.  448  (36  Am.  Rep. 
338);  Goodwin  v.  American  BanTc,  48  Conn.  550;  Whale 
r.  Boothy  4  T.  R.  625. 

Did  the  parties  deal  with  the  administrator  in  good  faith, 
believing  that  the  money  paid  went  into  the  estate?  If 
so,  that  ends  the  controversy.  "If  a  party  dealing  with 
an  executor  for  the  personal  assets  pays  his  money  to  the 
executor,  so  that  it  may  be  applied  to  the  purposes  of  the 
will,  he  is  not  responsible  for  the  executor^s  misapplication 
of  it."    Fifth  National  Bank  v.  ViUxige  of  Hyde  Park, 

4— 17WA«B. 
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101  111.  595  (40  Am.  Hep.  218);  Field  v.  Schieffelin,  7 
Johns.  Ch.  150  (11  Am.  Dec.  441);  Sutherland  v.  Brush, 
7  Johns.  Ch.  18  (11  Am.  Dec.  383);  Carpenter  v.McBride, 
3  Fla.  292  (52  Am.  Dec.  379);  Hutchins  v.  State  Bank, 
12  Mete.  (Mass.)  421;  Isom  v.  First  National  Bank,  52 
Miss.  917. 

Goovert  &  Stapleton,  for  respondent: 

An  executor  can  make  no  valid  pledge  or  sale  of  assets 
of  estate  in  payment  of  his  own  obligations,  on  the  prin- 
ciple that  the  transaction  itself  gives  the  purchaser  or  mort- 
gagee notice  of  the  misapplication,  and  necessarily  involves 
his  participation  in  the  breach  of  duty.  Hendrick  v.  Oid- 
7iey,  19  S.  E.  598;  Gray  v.  Armistead,  6  Ired.  Eq.  74;  Wil- 
son V.  Doster,  7  Ired.  Eq.  281;  Smith  v,  Ayer,  101  U.  S. 
320;  2  Williams,  Executors,  799,  800.  "Any  person  re- 
ceiving from  an  executor  the  assets  of  his  testator,  knowing 
that  this  disposition  of  them  is  a  violation  of  his  duty,  is 
to  be  adjudged  as  conniving  with  the  executor,  and  such 
person  is  responsible  for  the  property  thus  received,  either 
as  purchaser  or  pledgee."  Colt  v.  Lasnier,  9  Cow.  320; 
Miller  v.  Williamson,  5  Md.  219;  Thomasson  v.  Brown, 
43  Ind.  203;  Field  v.  Schieffelin,  7  Johns.  Oh.  150  (11 
Am.  Dec.  441);  Sutherland  v.  Brush,  11  Am.  Dec.  388, 
notes  and  authorities. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  record  in  this  case  discloses  the  fol- 
lowing facts:  On  the  31st  of  October,  1889,  C.  0.  Landon 
and  Katie  Landon,  his  wife,  executed  and  delivered  to  D. 
AV.  Black  a  promissory  note  in  the  sum  of  $2,500,  secured 
by  a  mortgage  of  even  date  therewith  upon  lots  3  and  4, 
block  4,  in  the  town  of  West  Vancouver,  Clarke  county, 
which  mortgage  was  duly  recorded.  On  the  1st  of  Janu- 
ary, 1892,  said  Black  died  intestate  and  thereafter  the  said 
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C-  C.  Landon  was  appointed  as  administrator  of  his  estate, 
and  served  as  such  until  October  1,  1895,  at  which  time 
he  was  removed  and  the  respondent  was  duly  appointed 
adminstrator  de  bonis  noii.  In  the  month  of  September, 
1892,  Landon  and  wife  borrowed  from  the  appellant 
Bellows,  through  appellant  McOredie,  agent  for  Bellows, 
the  sum  of  $1,600,  and  to  secure  payment  of  said  sum,  exe- 
cuted and  delivered  to  Bellows  a  mortgage  upon  lot  3 
above  referred  to.  Prior  to  the  execution  of  the  last  men- 
tioned mortgage,  Landon,  as  administrator  of  the  Black 
estate,  with  full  knowledge  upon  the  part  of  appellant  Mc- 
Credie,  wrote  upon  the  margin  of  the  record  of  the  mort- 
gage owned  by  the  Black  estate  the  words,  "  Cancelled  as 
to  lot  3  in  block  No.  4,  West  Vancouver,  Clarke  County, 
Washington,"  signing  "  C.  C.  Landon,  Administrator  of 
the  Estate  of  D.  W.  Black,  deceased  ";  and  some  two  years 
later  Landon,  as  administrator,  without  other  considera- 
tion, executed  a  formal  release  to  himself  and  wife  of  the 
mortgage  as  to  said  lot  3,  which  release  was  thereafter  duly 
recorded.  As  further  security  for  the  loan  from  Bellows, 
Landon  assigned  and  transferred  a  note  secured  by  a  mort- 
gage on  other  property,  which  mortgage  was  junior  to  a 
mortgage  held  thereon  by  McMasters  and  Burrell.  It 
further  appears  that,  at  and  prior  to  negotiating  the  loan 
last  mentioned,  McCredie  knew  that  Landon  was  adnunis- 
trator  of  the  estate  of  D.  W.  Black,  and  that  he  was  the 
maker  of  the  mortgage  which,  as  administrator,  he  at- 
tempted to  cancel  in  the  manner  hereinbefore  set  forth; 
that,  at  the  time  of  applying  for  the  loan,  Landon  stated 
to  McCredie  that  he  desired  the  money  for  the  purpose  of 
applying  the  same  as  a  part  payment  on  the  note  and  mort- 
gage due  from  him  to  the  Black  estate.  No  part  of  the 
money  was  so  applied.  Thereafter  the  mortgage  executed 
by  Landon  and  wife  to  Bellows  was  assigned  to  the  appel- 
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.lant  Wiswall.  From  a  decree  of  tlie  superior  court  in  favor 
of  the  respondent,  setting  aside  the  cancellation  and  dis- 
charge of  the  mortgage  as  to  lot  3,  and  decreeing  a  fore- 
closure thereof,  the  present  appeal  was  taken. 

Upon  the  part  of  the  appellants  it  is  contended  that  the 
attempted  release  and  cancellation  of  the  Black  mortgage 
as  to  lot  3  was  valid,  and  the  mortgage  thereon  subse- 
quently executed  to  Bellows  created  a  first  mortgage  lien 
thereon;  that  the  cancellation  of  the  Black  mortgage  as  to 
said  lot  3  was  in  consideration  of  $1,500,  paid  by  McCredie 
as  agent  for  Bellows  upon  the  mortgage  executed  to  Bel- 
lows by  Landon  and  wife;  that  there  was  no  collusion  or 
fraud  on  the  part  of  appellants,  and  that  the  respondent 
should  look  to  the  bondsmen  of  the  administrator;  that  the 
only  person  authorized  to  cancel  or  satisfy  the  mortgages 
of  record  due  to  an  estate  is  the  executor  or  administrator 
of  the  estate,  and  that  the  law  cast  no  duty  upon  a  pur- 
chaser to  ascertain  if  the  executor  or  administrator  has 
mismanaged  the  estate  in  fraud  of  creditors  or  legatees. 

Sec.  961,  Code  Proc.  (2  Hill's  Code),  is  as  follows: 

"The  naming  of  any  person  as  executor  in  a  will,  or 
the  appointment  of  any  person  as  administrator,  shall  not 
operate  as  a  discharge  from  any  just  claim  which  the  tes- 
tator or  intestate  had  against  the  executor  or  administrator, 
but  the  claim  shall  be  included  in  the  inventory,  and  the 
executor  and  administrator  shall  be  liable  to  the  same  ex- 
tent as  he  would  have  been  had  he  not  been  appointed 
executor  or  administrator." 

The  money  received  by  Landon  in  consequence  of  his 
mortgage  to  Bellows  was  not  received  by  him  in  his  repre- 
sentative capacity.  It  was  received  in  exchange  for  a 
mortgage  upon  his  individual  property.  It  was  not  loaned 
to  the  estate  of  which  he  was  administrator,  and,  so  far  as 
the  record  shows,  it  never  went  into  his  hands  as  adminis- 
trator of  the  estate.    With  full  knowledge  of  his  represen- 
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tative  capacity,  and  knowing  that  the  law  exacted  of  the 
administrator  the  utmost  good  faith,  McCredie  made  no 
effort  to  see  that  the  money  borrowed  by  Landon  on  his 
individual  property  was  paid  or  credited  upon  the  claim 
held  by  the  estate.  McCredie  knew  that  Landon,  as  ad- 
ministrator, was  attempting  to  cancel  or  release  from  the 
lien  of  the  mortgage  due  to  the  estate  a  portion  of  the 
property  covered  by  that  mortgage  for  the  purpose  of 
enabling  him  individually  to  borrow  money  thereon.  The 
attempt  on  Landon's  part  to  cancel  the  mortgage  as  to  a 
part  of  the  property  constituted  a  fraud  upon  the  estate, 
and  it  can  make  no  difference  in  law  that  McCredie,  who 
knew  all  of  the  facts,  did  not  intend  that  result  to  follow. 
It  is  enough  that  with  full  knowledge  of  the  facts  he  made 
it  possible  for  the  fraud  to  be  consummated.  The  surren- 
der by  Landon  of  the  estate's  security  for  his  personal 
benefit  constituted  a  fraud  upon  the  estate.  And  the  facts 
sufficiently  informed  McCredie  that  Landon  was  commit- 
ting a  fraud  upon  the  estate. 

Counsel  for  the  appellants  ask,  "  If  Landon  could  not 
cancel  the  mortgage,  who  could? "  We  answer  that  the 
law  gave  him  no  right  to  apply  the  securities  of  the  estate 
to  his  own  private  advantage.  Suppose  that  Landon,  in- 
stead of  releasing  the  mortgage  security,  had  sold  or 
assigned  it  as  security  for  his  individual  debt.  The  pur- 
chaser or  creditor  accepting  it  would  have  been  chai^eable 
with  notice  that  the  administrator  was  making  a  disposition 
of  the  trust  estate  inconsistent  with  the  object  of  the  trust 
and  the  transfer  would  be  ineffectual. 

"  It  is  settled  law,  that  when  a  person  gets  from  an  ad- 
ministrator, or  other  person,  acting  in  a  fiduciary  capacity, 
the  trust  fund,  or  any  part  of  it,  as  payment  of  the  trus- 
tee's own  debt,  that  person  cannot  hold  the  fund  from  the 
cestui  que  trust,  any  more  than  the  original  trustee  could." 
Wilson  V.  DosteVy  7  Ired.  Eq.  281 ;  Oray  v.  Armistead,  6 
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Ired.  Eq.  74;  Hendrick  v.  Gidney,  114  K  C.  543  (19  S. 
E.  598);  Smith  v,  Ayer,  101  U.  S.  320;  Williamson  v. 
Branch  Bank,  7  Ala.  90G  (42  Am.  Dec.  617);  7  Am.  & 
Eng.  Enc.  Law,  pp.  292-3,  and  the  authorities  there  cited. 

That  principle  is  applicable  to  the  facts  in  the  present 
case,  and  the  decree  will  be  affirmed. 

Scott,  C.  J.,  and  Anders,  J.,  concur. 


[No.  2562.    Decided  April  27, 1897.] 

The  State  op  Washington  on  the  Relation  of   Peter 
Alladio  V.  Superior  Court  of  King  County. 

PBOHIBITION,  WRIT  OP  —  AFFIDAVIT  BY  ATTORNEY — LACK  OF  JURISDIC- 
TION OF  SUPERIOR  COURT  —  APPEAL  FROM  JUSTICE  OF  THE  PEACE  — 
NOTICE. 

The  fact  that  the  affidavit  filed  upon  an  application  for  a  writ 
of  prohibition  was  made  by  the  attorney  of  petitioner,  instead  of 
by  the  petitioner  himself,  does  not  render  the  application  insuffi- 
cient under  the  statute  requiring  the  affidavit  to  be  made  by  the 
person  beneficially  interested,  when  the  affidavit  was  made  in 
behalf  of  the  petitioner  by  his  attorney,  who  was  more  cognizant 
of  the  facts  in  the  case. 

The  supreme  court  has  Jurisdiction  to  prohibit  the  superior 
court  from  proceeding  with  the  trial  of  an  appeal  from  a  justice  of 
the  peace,  when  the  superior  court  has  not  properly  acquired  juris- 
diction of  the  appeal. 

Under  Code  Proc.,  §  1631,  providing  that  an  appeal  from  a 
Justice  of  the  peace,  in  a  civil  action,  shall  be  taken  "  by  filing 
a  notice  of  appeal  with  the  Justice  and  serving  a  copy  on  the  ad- 
verse party  or  his  attorney,"  it  is  essential,  in  order  to  confer 
Jurisdiction  on  the  superior  court,  that  the  notice  of  appeal  be 
filed  with  the  Justice  prior  to  the  service  of  a  copy  thereof  upon 
the  adverse  party.    (Gordon,  J.,  dissents). 

Original  Application  for  Prohibition. 


Hardin  &  Ferry ,  for  relator. 
Thomas  A.  Garrett,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  application  for  a  writ  to  pro- 
hibit the  superior  court  of  King  county  from  trying  an 
action  brought  by  the  Puget  Sound  Glass  Company  against 
one  Peter  Alladio.  The  action  was  commenced  before  a 
justice  of  the  peace,  and  judgment  was  rendered  for  the 
defendant.  AVhereupon  the  plaintiff  sought  to  appeal  to 
the  superior  court  aforesaid. 

It  is  conceded  that  the  notice  of  appeal  was  served  on 
the  defendant's  attorney  on  the  17th  day  of  March,  1897, 
and  was  filed  in  said  justice's  court  on  the  following  day, 
and  the  point  is  made  that  this  service  and  filing  was  in- 
sufficient to  give  the  superior  court  jurisdiction  of  the 
cause,  and  a  motion  to  dismiss  the  appeal  was  duly  made, 
which  the  court  denied. 

The  hearing  before  us  was  had  upon  notice,  and  the  re- 
spondent appeared  and  resisted  the  granting  of  the  writ, 
first  on  the  ground  that  the  application  was  insufficient  for 
the  reason  that  the  affidavit  was  not  made  by  the  defendant 
in  the  action,  but  was  made  by  his  attorney.  We  think 
this  was  a  sufficient  compliance  with  the  statute.  The  ap- 
plication was  on  the  part  of  the  defendant,  the  person 
beneficially  interested.  The  facts  set  forth  in  the  affidavit 
were  within  the  knowledge  of  the  person  making  it,  for 
the  notice  was  served  upoii  him  and  the  defendant  was  not 
in  a  position  to  make  the  affidavit  for  want  of  personal 
knowledge  of  the  facts. 

The  next  objection  is  that  this  court  has  no  authority 
to  issue  the  writ  in  such  a  case  as  this,  but  we  think  this 
point  has  been  settled  by  the  numerous  decisions  of  this 
court  contrary  to  the  contentions  of  the  respondent,  and 
that  there  is  nothing  in  this  case  to  call  for  any  further 
discussion  of  the  question,  and  the  only  question  to  be  con- 
sidered is,  was  the  notice  sufficient  to  confer  jurisdiction 
of  the  cause  upon  the  superior  court. 
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Sec.  1631,  Code  Proc,  provides  that  an  appeal  in  a  civil 
action,  from  a  justice  of  the  peace,  shall  be  taken  "  by  filing 
a  notice  of  appeal  with  the  justice  and  serving  a  copy  on 
the  adverse  party  or  his  attorney,"  etc.  And  we  are  of  the 
opinion  that,  under  this  statute,  it  was  necessary  for  the 
party  seeking  to  appeal  to  file  a  notice  with  the  justice  of 
the  peace  before  serving  a  copy  of  it  on  the  adverse  party, 
and  the  copy  so  served  should  also  contain  a  copy  of  such 
filing.  Otherwise  the  party  making  such  service  could 
withhold  the  notice  any  length  of  time  within  the  twenty 
days  allowed  for  taking  the  appeal,  and  the  adverse  party 
would  be  compelled  by  continual  inquiry  to  ascertain  when 
the  notice  was  filed  with  the  justice,  if  at  all,  in  order  to 
know  when  the  ten  days  allowed  by  §  1634  for  filing  the 
transcript  would  commence  to  run.  To  impose  this  burden 
upon  him  would  be  contrary  to  the  spirit  of  the  act  afore- 
said, as  well  as  against  the  express  provisions  of  said  § 
1631,  and  would  place  such  adverse  party  at  a  material 
disadvantage.  Consequently  the  fact  that  the  service  pre- 
ceded the  filing  cannot  be  regarded  as  an  immaterial  mat- 
ter. Such  a  view  of  this  statute  accords  with  the  holding 
of  this  court  in  JErickson  v.  Erickson,  11  Wash.  76  (39 
Pac.  241),  and  with  the  courts  elsewhere,  generally,  as  we 
understand  the  decisions,  although  there  may  be  one  or 
two  exceptions. 

It  follows  that  the  notice  in  question  conferred  no  juris- 
diction upon  the  superior  court,  and  that  the  writ  should 
issue,  with  costs  against  the  plaintiff  in  said  action. 

DuNBAE,  Anders  and  Reavis,  JJ.,  concur. 

Gordon,  J.  (dissenting). — ^From  the  conclusion  reached, 
and  from  what  is  said  in  the  foregoing  opinion  in  regard 
to  the  serving  and  filing  of  the  notice  of  appeal,  I  respect-* 
fully  dissent. 
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A.  H.  Ken  YON  et  ai.,  Respondents,  v.  City  of  Spokane 
et  al,f  Appellants. 

CITY  WABBANTB  —  PAYABLE  IN  GOLD  —  PEBIODIC  PAYMBMT —  OBLIGATION 
OF   CONTBACT8. 

In  the  alMence  of  legislative  restriction  a  city  has  power  to 
make  its  warrants  drawn  on  a  special  fund,  in  pasrment  of  bor- 
rowed money,  payable  in  gold  coin,  although  the  sums  paid  into 
the  fund  may  be  payable  in  any  kind  of  lawful  money. 

Laws  1896,  p.  297,  authorizing  municipalities  to  provide  tem- 
porary funds  for  current  expenses  in  anticipation  of  future  rev- 
enues, and  providing  for  the  payment  of  the  obligations  issued 
therefor  in  lawful  money  of  the  United  States,  does  not  apply  to 
warrants  issued  to  refund  an  outstanding  warrant  indebtedness. 

A  city  has  power,  in  the  absence  of  legislative  restriction,  to 
make  its  warrants,  drawn  on  a  special  fund  derived  from  the  re- 
ceipts of  its  water  works  system,  payable  at  yearly  periods. 

The  refunding  by  a  city  of  interest-bearing  warrants  which 
had  been  issued  for  money  borrowed  to  construct  a  water  works 
system,  under  an  ordinance  which  provided  that  sixty  per  cent. 
of  the  revenues  derived  from  the  receipts  of  the  system  should 
be  set  aside  for  the  pajrment  of  the  original  warrants,  is  not  a 
violation  of  the  contractual  rights  of  the  holders  of  the  original 
warrants,  although  they  may  have  had  in  contemplation  the 
length  of  time  the  warrants  would  probably  run,  when  they  ad- 
vanced the  moneys  for  which  they  were  issued. 

The  repeal  of  an  ordinance  under  which  outstanding  valid  war- 
rants have  been  issued,  would  not  affect  the  right  of  the  holders 
to  payment. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
L.  H.  Peathee,  Judge.    Reversed. 

W.  H.  Plummery  for  appellant: 

Where  a  municipality  has  power  to  issue  bonds,  warrants 
or  other  securities,  it  has  also  the  implied  or  incidental 
power  to  determine  in  what  kind  of  money  they  shall  be 
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made  payable,  in  the  absence  of  legislative  restrictions. 
Skinner  v.  City  of  Santa.  Rosa,  107  Cal.  466;  Judson  v. 
City  of  Bessemer,  87  Ala.  240;  Trustees  of  University  v. 
Moody,  62  Ala.  389;  Moore  t\  Walla  Walla,  60  Fed.  961; 
Ileilhron  v.  Mayor  of  Cuthhert,  96  Ga.  312;  F arson  v. 
Board  of  Commissioners,  30  S.  W.  17;  Pollard  v.  City 
of  Pleasant  Hill,  3  Dill.  197;  Woodruff  v.  Mississippi, 
162  U.  S.  291. 

Henley  &  Kellam,  for  respondent  BarroU: 
Upon  the  point  that  the  city  could  not  issue  warrants 
payable  in  gold  coin  against  a  special  fund,  because  such 
warrants  operate  as  an  assignment  of  the  fund  and  can- 
not be  made  payable  in  any  other  kind  of  money  than 
that  constituting  the  fund,  counsel  cite  Winston  v.  Spo- 
kane, 12  Wash.  524;  Springfield  i\  Edwards,  84  HI.  626; 
Law  V.  People,  87  111.  398;  Quill  v,  Indianapolis,  23  >f.  E. 
790;  2  Am.  •&  Eng.  Enc.  Law,  p.  1059. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  to  restrain  the 
city  of  Spokane  from  issuing  warrants  in  the  sum  of 
$350,000  to  A.  C.  Frost  &  Co.,  the  principal  and  inter- 
est of  which  were  to  be  payable  out  of  a  special  fund 
created  by  revenues  derived  from  its  water  works  system, 
for  the  purpose  of  refunding  warrants  already  outstand- 
ing, which  were  issued  to  obtain  money  to  construct  such 
system,  and  which  were  payable  out  of  such  fund.  H. 
C.  BarroU  intervened,  alleging  that  the  proposed  action 
on  the  part  of  the  city  would  violate  his  rights  as  a  tax 
payer  and  would  also  violate  his  contractual  rights  as  a 
holder  of  the  prior  warrants  which  were  sought  to  be  re- 
funded. A  demurrer  to  the  complaints  was  interposed 
by  the  city  and  overruled  by  the  court,  and  from  a  judg- 
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ment  rendered  in  favor  of  the  plaintiff  and  intervenor  the 
city  has  appealed. 

The  ordinance  under  which  the  prior  warrants  were 
issued  was  before  this  court  for  consideration  in  Winston 
V.  Spokane,  12  Wash.  524  (41  Pac.  888),  where  the  court 
held  that  the  issuance  of  such  warrants,  payable  only  from 
a  special  fund  created  out  of  a  certain  percentage  of  the 
revenues  derived  from  the  water  works,  was  not  an  incur- 
ring of  a  municipal  indebtedness  within  the  meaning  of  the 
constitutional  provisions  on  that  subject.  Those  warrants 
bear  eight  per  cent,  interest  and  were  payable  in  lawful 
money  at  any  time  when  there  was  sufficient  money  in  the 
fund  to  take  them  up  respectively.  The  major  portion  of 
them  are  yet  outstanding.  The  warrants  proposed  to  be  is- 
sued under  the  ordinance  now  before  the  court  will  bear  but 
six  per  cent,  interest  and  are  made  payable  in  gold  coin 
of  its  present  standard  of  weight  and 'fineness  and  at  stated 
intervals,  viz.,  $8,000  on  January  1,  1898;  $9,000,  Jan- 
uary 1,  1899,  and  so  on,  the  amount  coming  due  each 
year  increasing  by  $1,000  until  all  of  them  are  paid. 

It  is  first  contended  that  the  city  had  no  authority  to 
make  such  warrants  payable  in  any  other  than  lawful 
money,  in  accordance  with  the  moneys  paid  into  the  fund 
as  the  receipts  of  such  water  system,  it  being  contended 
that  such  warrants  operate  simply  as  an  assignment  pro 
ianto  of  the  fund  and  therefore  cannot  be  made  payable 
in  any  other  kind  of  money  than  that  constituting  the 
fund.  But  in  the  case  of  Pachwood  v.  Kittitas  County ^ 
15  Wash.  88  (45  Pac.  640,  55  Am.  St.  Eep.  875),  this 
court  held  that  a  municipality  might  issue  bonds  payable 
only  in  gold  coin  where  there  was  no  legislative  restric- 
tion. The  respondents  concede  that  this  would  be  true 
were  this  a  borrowing  of  money,  but  argue  that  the  pres- 
ent case  cannot  be  considered  as  a  borrowing  of  money. 
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as  the  city  was  only  entering  into  an  arrangement  by 
which  it  was  to  account  for  and  pay  over  to  the  holders 
of  such  warrants  certain  amounts  of  the  moneys  derived 
from  the  system.  But  it  seems  to  us  that  it  is  a  borrow- 
ing of  the  money,  nevertheless,  although  there  is  no  general 
obligation  upon  the  part  of  the  city  to  repay  it,  payment 
being  limited  to  the  fund  created  by  setting  aside  a  part 
of  the  revenues  of  the  water  system.  So  far  as  we  are 
advised,  there  is  nothing  to  prevent  the  city  from  TnalriTig 
such  revenues  payable  in  gold  coin,  and,  if  there  is,  there 
is  certainly  nothing  to  prevent  the  city  from  converting 
the  moneys  so  received  into  gold  coin  for  the  purpose  of 
discharging  these  obligations,  and  we  are  of  the  opinion 
that  the  rule  in  the  case  last  cited  would  govern  this  case 
also. 

Attention  has  been  called  to  an  act  authorizing  coun- 
ties, cities,  towns  and 'school  districts  to  provide  temporary 
funds  for  current  expenses  in  anticipation  of  their  rev- 
enues. Laws  1895,  p.  297.  Sec.  6  of  said  act  gives  tlie 
form  of  the  obligations  to  be  issued  therefor,  which  pro- 
vides for  payment  in  lawful  money  of  the  United  States. 
This  act  was  in  force  when  the  case  last  cited  was  passed 
upon,  and  it  was  not  regarded  as  having  any  bearing;  nor 
do  we  consider  that  it  has  any  in  the  present  case,  as  it 
only  purports  to  provide  temporary  funds  for  current  ex- 
penses, and  i3  not  available  where  there  is  an  outstand- 
ing warrant  or  floating  indebtedness  not  funded,  and  could 
not  be  used  in  this  instance  for  that  reason.  We  are  of  the 
opinion  that  the  city  has  authority  to  make  said  obligations 
payable  in  gold  coin,  as  it  is  attempting  to  do. 

It  is  next  contended  that  the  city  had  no  authority  to 
make  said  obligations  payable  at  stated  times  only;  that 
as  such  obligations  operate  merely  as  an  assignment  of 
the  revenues  to  be  derived  as  aforesaid,  they  must  be  sub- 
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ject  to  payment  at  any  time  when  there  is  sufficient  money 
in  the  fund  to  take  them  up  respectively;  and  it  is  argued 
that  if  they  are  only  payable  at  yearly  periods,  money  will 
be  accumulating  in  the  fund  during  the  year,  lying  idle, 
on  which  the  city  would  be  losing  interest.  But  this  re- 
lates more  to  the  policy  of  such  a  contract  than  the  power 
of  the  city  to  enter  into  it.  It  might  be  a  matter  of 
convenience  to  both  parties  to  have  the  obligations  pay- 
able at  stated  intervals,  rather  than  at  such  indefinite  times 
as  sufficient  money  should  accumulate;  and  even  though 
the  city  had  not  the  power  to  postpone  any  payments 
thereon  for  a  number  of  years,  we  think  it  would  have 
the  power,  as  providing  for  an  orderly  and  convenient 
transaction  of  its  business,  to  make  them  payable  at  rea- 
sonably short  periods;  and  the  proposed  manner  of  payment 
cannot  be  held  unreasonable,  it  no  doubt  being  based  upon 
the  estimated  available  revenues  of  the  system. 

In  this  respect,  also,  attention  has  been  called  to  an  act 
passed  by  the  last  legislature.  Laws  1897,  p.  326.  Sub- 
division B,  §  2,  at  p.  329  of  said  act,  provides  that  such 
obligations  shall  be  payable  upon  call  in  the  order  of  their 
numbers  whenever  there  is  in  such  special  fund  a  suffi- 
cient amount  to  pay  them.  But  this  act,  while  it  contains 
an  emergency  clause,  was  approved  on  the  17th  of  March 
last,  and  the  ordinance  in  question  was  passed  in  January 
preceding.     Consequently  said  act  has  no  bearing. 

Some  contention  is  made  that  under  the  latter  ordinance 
the  city  will  become  directly  obligated  to  pay  the  money 
borrowed,  on  the  ground  that  by  the  ordinance  the  city 
purports  to  guarantee  that  there  will  be  sufficient  moneys 
derived  from  the  water  works  system  to  pay  the  warrants. 
But  even  if  this  ordinance  is  susceptible  of  such  a  con- 
struction, it  is  apparent  that  it  cannot  obtain  in  this  in- 
stance, it  being  conceded  that  the  incurring  of  such  an 
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obligation  would  exceed  the  constitutional  limit  of  indebt- 
edness which  the  city  is  authorized  to  assume,  and  the 
c^bligations  can  only  be  payable  out  of  the  moneys  derived 
from  the  water  works  system,  as  held  in  Winston  v.  Spa- 
kanSy  supra. 

Eespondent  BarroU  further  contends  that  the  ordinance 
last  passed  interferes  with  and  violates  his  rights  as  a 
Jiolder  of  the  warrants  issued  under  the  prior  ordinance, 
on  the  ground  that,  while  no  stated  time  of  payment  was 
mentioned  therein,  payment  was  provided  for  by  setting 
aside  sixty  per  cent,  of  the  water  works  income  out  of 
which  the  warrants  were  payable  as  fast  as  sufficient  money 
should  be  collected,  and  that  the  holders  of  such  warrants 
have  a  right  to  have  them  paid  in  that  manner  and  no 
faster  than  the  moneys  so  to  be  derived  would  pay  them. 
But  we  do  not  think  this  contention  is  well  founded.  It 
was  not  provided  that  such  warrants  should  nm  any  stated 
time,  nor  that  they  would  not  be  payable  in  any  other 
manner,  and  under  the  terms  of  contract  the  holders  of 
said  warrants  could  not  complain  if  they  were  paid  before 
the  expiration  of  their  estimated  time.  The  most  they 
could  contend  for  would  be  to  have  the  city  pay  them 
as  fast  as  the  moneys  were  paid  into  the  fund  as  pro- 
vided. If  it  was  intended  to  have  them  run  any  certain 
length  of  time  definite  provision  should  have  been  made 
therefor.  If  the  respondent's  position  were  well  taken, 
he  could  just  as  well  complain  of  an  ordinance  increasing 
the  sum  to  be  set  aside  for  their  payment  to  seventy  per 
cent,  of  the  receipts,  instead  of  sixty,  as  the  original  ordi- 
nance provided  for;  or  from  increasing  the  revenues  by 
an  extension  of  the  works;  or  an  increase  of  rates  above 
those  provided  for  at  the  time.  While  it  is  probably  true 
that  the  length  of  time  that  these  warrants  would  likely 
run  was  taken  into  consideration  by  the  respondent  in 
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advancing  the  money  in  the  first  instance,  no  contractual 
right  is  violated  if  the  city  sees  fit  to  pay  them  before 
that  assumed  time  has  expired.  It  was*  not  an  improbable 
supposition,  then,  and  an  element  which  the  respondent 
should  have  taken  into  consideration,  if  he  did  not,  that 
the  city  might  at  some  time  be  able  to  refund  such  war- 
rants upon  more  advantageous  terms. 

Objection  is  made  also  to  the  effect  that  the  later  ordi- 
nance repeals  the  former  one,  and  it  is  contended  that 
this  could  not  be  done  until  the  warrants  issued  under  the 
first  ordinance  are  paid;  and  it  is  argued  that  in  case  only 
a  portion  of  the  money  should  be  advanced  by  Frost  & 
Co.,  and  they  should  decline  to  furnish  the  balance,  there 
would  be  no  provision  for  the  payment  of  the  outstand- 
ing prior  warrants.  But  it  is  evident  that  the  payment 
of  such  prior  warrants  cannot  be  prejudiced  by  a  repeal, 
or  an  attempted  repeal,  of  said  ordinance  under  which  they 
were  issued.    The  city  would  have  no  power  to  do  that. 

It  follows  that  the  judgment  of  the  lower  court  should 
be  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  herewith. 

Dunbar,  Anders,  Reavis  and  Gordon,  JJ.,  concur. 


[No.  2450.    Decided  April  29,  1807.] 

A.   S.    GRAHAiif,  Respondenty  v.  Jacob  McCoy  et  ux.f 

Appellanta. 

COMTBACTS  —  CONBTBUCTIOM  —  BREACH  —  MBASUBE   OF  DAMAGES. 

Where  one  engaged  In  the  logging  business  has  become  In- 
debted for  money  and  supplies  to  a  lumber  company  to  which 
he  fumtehed  logs,  and,  to  secure  said  Indebtedness  and  any  further 
indebtedness  to  a  specified  amount,  a  mortgage  Is  given  to  the 
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lumber  company,  under  an  agreement  that  further  adyancee  shall 
be  made  to  the  mortgagor  from  time  to  time  during  a  period  of 
two  years  for  the  purpose  of  carrying  on  his  logging  business, 
which  the  said  mortgagor  is,  upon  demand,  to  repay  to  said  com- 
pany, the  contract  between  the  parties  must  be  construed  as  im- 
posing an  obligation  on  the  lumber  company  to  make  adyances 
for  the  full  period  of  two  years  from  date  of  contract 

The  measure  of  damages  for  the  breach  of  a  contract  to  ad- 
vance money  and  supplies  for  the  carrying  on  of  a  logging  busi- 
ness, for  a  giyen  period,  when  it  is  known  by  the  obligor  that  it 
is  impossible  for  the  obligee  to  procure  the  adyances  elsewhere, 
is  the  yalue  of  the  logs  that  could  have  been  put  into  market, 
less  the  expense  of  cutting  and  furnishing  them. 

Appeal  from  Superior  Court,  Wahkiakum  County. — 
Hon.  A.  L.  Miller,  Judge.    Reversed. 

N.  H.  Bloomfield,  and  8.  D.  Dennis,  for  appellants. 
L.  A,  McNary,  and  J.  Bruce  Polwarth,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  to  foreclose  a  mortgage.  The  com- 
plaint alleges  substantially  that  on  the  1st  of  October, 
1891,  the  defendant  Jacob  McCoy  made  an  agreement 
with  the  North  Pacific  Lumber  Company,  a  corporation 
of  Portland,  Oregon,  by  the  terms  of  which  agreement 
McCoy  was  at  that  date  found  to  be  indebted  to  the  lum- 
ber company  in  the  sum  of  $8,600;  and  by  the  terms  of 
the  agreement  the  lumber  company  was,  during  the  term 
of  two  years  commencing  at  that  date,  to  make  advances 
of  certain  moneys  to  McCoy  in  his  then  business  of  log^ 
ging  in  Wahkiakum  county,  not  exceeding  at  any  one 
time,  including  the  indebtedness  already  due,  the  sum  of 
$12,000,  which  amount  McCoy  was,  upon  demand,  to  re- 
pay to  the  lumber  company,  with  interest  at  the  rate  of 
eight  per  cent,  from  date  when  made  until  paid;  and  by 
the  terms  of  the  agreement  it  was  the  purpose  and  intent 
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to  secure  the  indebtedness  already  existing^  together  with 
future  advances,  by  a  mortgage  upon  the  real  property 
then  owned  by  jitcCoy  and  his  wife.  It  is  further  alleged 
that,  of  even  date  with  the  agreement  above  stated  and 
for  the  purpose  of  securing  payment  of  the  $8,600  and 
future  advances  aforesaid,  McCoy  and  wife  executed  and 
delivered  their  mortgage;  that  on  the  6th  of  October, 
1892,  McCoy  paid  all  moneys  owing  by  him  to  the  lum- 
ber company  on  the  mortgage,  including  advances  to  that 
date  made  by  the  company,  except  $5,756,  which  amount, 
for  a  valuable  consideration,  with  the  consent  of  McCoy, 
together  with  the  mortgage  and  agreement  and  all  rights 
thereunder,  was  sold  and  assigned  to  L.  Soldem,  who 
owned  and  held  the  mortgage  and  the  debt  secured  there- 
by until  the  assignment  to  plaintiff;  that  between  the  6th 
of  October,  1892,  and  the  24th  of  May,  1893,  while  Sold- 
em was  the  owner,  McCoy  paid  the  sum  of  $3,446.21, 
leaving  a  balance  of  $2,310.21,  and  interest  on  that 
amount  at  the  rate  of  eight  per  cent,  per  annum  from  that 
date;  that  that  sum  together  with  the  mortgage  and  all 
rights  thereunder  was  sold  for  a  valuable  consideration 
to  plaintiff  on  the  31st  of  May,  1895,  who  immediately 
thereafter  instituted  this  suit.  The  mortgage  is  set  out 
as  an  exhibit  to  the  complaint  and  is  in  the  usual  form, 
that  Jacob  McCoy  and  wife,  in  consideration  of  $12,000 
in  hand  paid  by  the  North  Pacific  Lumber  Company, 
mortgage  the  premises,  describing  them.  The  declaration 
is  then  made  that  this  conveyance  is  intended  as  a  mort- 
gage to  secure  the  payment  of  the  sum  of  $12,000,  in 
accordance  with  the  agreement  of  the  parties,  which  is  as 
follows: 

"  That  the  said  Jacob  McCoy  is  at  the  date  hereof  in- 
debted to  the  said  North  Pacific  Lumber  Company  in 
about  the  sum  of  $8,600.00,  and  the  said  North  Pacific 
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Lumber  Company  is  proposing  during  the  term  of  two 
years  commencing  at  this  date  to  and  from  time  to  time 
make  advances  of  money  and  supplies  to  the  said  Jacob 
McCoy  in  his  logging  business,  not  exceeding  at  any  one 
time,  including  the  indebtedness  above  referred  to,  the 
sum  of  $12,000.00,  and  that  the  said  McCoy  is,  upon  de- 
mand, to  repay  the  same  to  the  said  company.  .  .  . 
and  it  is  the  purpose  and  intent  of  this  mortgage  to  secure 
the  debt  now  owing  by  said  McCoy  to  said  company,  and 
any  balance  of  account  that  may  during  two  years  from 
the  date  hereof  be  owing  by  the  said  McCoy  to  said  com- 
pany, which  balance  of  account  hereby  secured  is  not  to 
exceed  the  sum  of  $12,000.00." 

The  prayer  is  for  foreclosure  of  this  mortgage  and  for 
a  sale.  The  answer  of  defendants,  after  a  number  ojf  de- 
nials which  it  is  not  material  to  notice  here,  set  up  by  way 
of  separate  answer  and  counterclaim: 

"That  at  the  time  of  the  execution  of  said  mortgage 
and  for  a  long  time  prior  thereto,  the  defendants  were  and 
had  been  engaged  in  cutting  and  getting  out  logs  upon  the 
lands  described  in  said  mortgage,  in  Wahkiakum  county, 
Washington,  and  had  been  selling  and  delivering  logs  to 
the  said  North  Pacific  Lumber  Company  and  receiving 
from  it  supplies  and  money  with  which  to  carry  on  the 
business  of  getting  out  logs  for  the  market;  that  being  in- 
debted to  said  North  Pacific  Lumber  Company  in  the  sum 
of  $8,600.00  on  October  1,  1891,  and  the  said  North  Pa- 
cific Lumber  Company  promised  and  agreed  to  provide 
the  defendants  with  money  and  supplies  to  carry  on  said 
logging  business,  for  the  period  of  two  years  thereafter, 
to  the  extent  of  such  sum  as  should  not  at  any  one  time 
exceed  a  balance  of  $12,000.00,  and  with  and  upon  that 
condition  and  promise,  and  not  othervrise,  said  mortgage 
was  made  and  delivered. 

"  That  after  the  making  of  said  mortgage,  the  defend- 
ants, at  great  expense,  constructed  roads  and  other  appli- 
ances to  carry  on  said  business,  which  they  would  not 
have  done  had  not  the  said  North  Pacific  Lumber  Com- 
pany promised  and  agreed  as  in  said  mortgage  stated,  to 


GRAHAM  V.  McOOY.  67 

April,  1887.]         Opinion  of  the  Court — Bravis,  J. 

supply  them  with  said  sum  of  money  and  supplies,  and  in 
good  faith  relying  upon  said  promises  and  agreements, 
proceeded  to  get  out  logs  for  delivery  to  said  North  Pa- 
cific Lumber  Company,  and  at  all  times  were  ready  and 
willing  to  get  out  said  logs. 

'*  That  before  the  expiration  of  two  years  after  the  mak- 
ing of  said  mortgage,  to  wit:  on  the  —  day  of  January, 
1893,  after  the  said  Soldem  received  an  assignment  of 
said  mortgage,  or  claimed  to  have  received  the  same,  the 
defendants  made  repeated  demands  upon  the  said  Soldem 
and  the  North  Pacific  Lumber  Company  for  supplies  and 
money  with  which  to  carry  on  said  business  of  getting 
out  logs  and  at  times  when  said  defendants  were  not  in- 
debted upon  said  mortgage  in  the  sum  of  a  balance  of 
$12,000.00,  but  when  they  were  indebted  in  a  balance 
greatly  less  than  that  sum;  but  the  said  Soldem  and  the 
?aid  North  Pacific  Lumber  Company  refused  to  advance 
said  moneys  or  to  provide  said  supplies  or  any  money  or 
supplies,  and  the  defendants,  having  no  other  means  of 
procuring  said  money  or  supplies,  having  encumbered  all 
of  their  said  property  to  said  North  Pacific  Lumber  Com- 
pany in  said  mortgage,  were  compelled  to  discharge  all 
of  the  men  hired  and  engaged  in  said  logging  business, 
and  to  shut  down  and  discontinue  their  work  of  getting 
out  logs,  to  the  damage  of  defendants  in  the  sum  of  four 
thousand  dollars  ($4,000.00)." 

The  defendants  also  allege  that  the  mortgage  was  exe- 
cuted in  consideration  of  the  agreement  made  between 
the  lumber  company  and  Jacob  McCoy,  by  the  terms  of 
which  the  company  was  to  furnish  McCoy  money  and  sup- 
plies for  two  years  in  the  logging  business  and  purchase 
logs  at  the  rate  of  $5.25  per  thousand  feet.  Plaintiff  re- 
plied, denying  many  of  the  allegations  of  the  affirmative 
matter  in  the  answer,  but  admitting  as  follows: 

"  That  at  the  time  of  the  execution  of  the  said  mort- 
gage and  for  some  time  prior  thereto,  the  said  defendant 
Jacob  McCoy  was  and  had  been  engaged  in  cutting  and 
getting  out  logs  upon  the  lands  described  in  the  said  mort- 
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gage  in  Wahkiakum  county,  Washington,  and  had  been 
selling  and  delivering  logs  to  the  said  North  Pacific  Lum- 
ber Company,  and  receiving  from  it  supplies  and  money 
with  which  to  carry  on  the  business  of  getting  out  logs 
for  the  market;  and  admits  that  the  said  North  Pacific 
Limiber  Company,  being  on  October  1st,  1891,  the  credi- 
tor of  the  said  Jacob  McCoy  in  the  sum  of  $8,600.00, 
then  promised  and  agreed  to  provide  the  said  defendant 
Jacob  McCoy  with  money  and  supplies  to  carry  on  said 
logging  business  for  the  period  of  two  years  thereafter  to 
the  extent  of  such  sum  as  should  not  at  any  one  time  ex- 
ceed a  balance  of  $12,000.00,  but  denies  that  said  itiort- 
gage  was  made  or  delivered  with  or  upon  that  condition 
or  promise  and  not  otherwise." 

Plaintiff  moved  to  strike  the  counterclaim,  which  the 
superior  court  denied,  and  that  court,  deeming  the  advice 
of  a  jury  proper  in  the  trial  of  the  cause,  impaneled  one 
and  submitted  the  following  special  findings  to  them, 
which  with  the  answers  are  here  given: 

"  1.  Was  any  demand  made  by  McCoy  upon  the  North 
Pacific  Lumber  Company  or  Soldern  for  money  or  sup- 
plies during  the  two  years  from  October  1,  1892?    (Yes.) 

"  2.  Did  the  said  lumber  company  or  Soldern  fail  or 
refuse  to  furnish  money  or  supplies  to  McCoy  during  the 
said  two  years  upon  demand  from  McCoy?    (Yes.) 

"  3.  If  you  find  that  the  mill  company  or  Soldern 
failed  or  refused  to  furnish  money  or  supplies  upon  de- 
mand from  !McCoy  during  the  said  two  years  without  Mc- 
Coy's fault  or  consent,  then  estimate  the  actual  damages 
which  naturally  resulted  to  him  by  reason  of  such  neglect 
and  failure  and  give  your  figures.     ($3,000.00.)" 

The  court  adopted  the  findings  of  the  jury  and  foimd, 
among  others,  findings  numbered  5  and  6  as  follows: 

"That  the  agreed  price  which  defendants  were  to  re- 
ceive for  the  logs  was  the  sum  of  $5.25  per  thousand  feet. 

"That  defendants,  after  giving  the  mortgage,  con- 
structed logways  and  made  other  preparations  for  logging 
to  the  extend,  and  value  of  about  $1,000.00;  that  said  log- 
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wavs  and  similar  preparations  were  made  and  used  for 
about  a  year  and  a  half  before  plaintiff  refused  to  furnish 
def fondants  money  and  supplies." 

Xo  exceptions  were  taken  to  any  of  the  findings  of  fact, 
and  the  cause  is  here  for  review  on  the  facts  disclosed  in 
the  pleadings  and  as  found  by  the  court. 

The  superior  court  determined  that  the  mortgage  set 
out  by  plaintiff  was  executed  solely  for  the  purpose  of  se- 
curing the  $8,600  due  the  lumber  company  when  it  was 
executed,  and  to  cover  such  advances  as  might  be  made 
during  the  two  years  following,  not  exceeding  the  sum  of 
$12,000  at  any  one  time,  and  that,  under  the  mortgage, 
the  mortgagee  or  its  assignees  were  not  bound  to  advance 
moneys  or  supplies  to  defendants  to  enable  them  to  carry 
on  their  logging  business,  and  that  it  did  not  entitle  them 
to  recover  as  damages  profits  which  defendants  might  have 
made  out  of  the  logging  business  had  the  plaintiff  or  its 
assigns  advanced  the  necessary  funds  to  carry  on  the  log- 
ging business;  and  decreed  the  foreclosure  of  the  mort- 
gage for  the  balance  due  thereon. 

It  is  stated  by  defendants  in  their  ])rief ,  and  uncontra- 
dicted by  plaintiff,  that  the  premises  described  in  the 
mortgage  is  the  homestead  of  defendants. 

1.  The  superior  court  rules  that  furnishing  money  and 
supplies  was  optional  with  the  North  Pacific  Lumber  Com- 
pany, and  that  any  damages  which  the  defendant  sustained 
because  of  failure  to  furnish  money  or  supplies  could  not 
be  set  up  against  the  amount  due  on  the  mortgage.  The 
defendants  insist  that  the  mortgage  is  equally  binding 
upon  both  parties  and  that  so  long  as  both  parties  comply 
with  the  terms  it  is  equally  obligatory  upon  them.  The 
plaintiff  also  insists  that,  under  the  terms  of  the  mortgage, 
the  words,  "upon  demand  repay  the  same  to  the  com- 
pany," are  controlling,  and  that  the  whole  amount  was 


70  GRAHAM  V.  McCOY. 


Opinion  of  the  Conrt — Reavib,  J.  [17  Wash. 

due  at  any  time  on  demand  at  the  pleasure  of  the  lumber 
company.  Defendants  contend  that  the  words,  "  the  term 
of  two  years,"  are  controlling  in  the  mortgage,  and  that 
no  payment  could  be  enforced  so  long  as  the  terms  of  the 
contract  were  performed  by  defendants  until  two  years 
had  elapsed.  After  careful  examination  of  the  mortgage 
itself,  we  have  concluded  to  inquire  into  the  circumstances 
surrounding  its  execution  and  the  relations  of  the  parties 
to  each  other,  for  its  real  meaning. 

At  the  time  of  its  execution,  and  for  some  time  prior 
thereto,  the  North  Pacific  Lumber  Company  was  purchas- 
ing logs  from  Jacob  McCoy,  who  was  and  had  been  en- 
gaged in  the  logging  business,  taking  his  logs  from  the 
premises  described  in  the  mortgage,  and  furnishing  them 
to  the  lumber  company,  who  had  been  at  the  same  time 
advancing  moneys  and  supplies  to  him,  when  on  the  1st  of 
October,  1891,  the  respective  parties  made  a  contract  be- 
tween themselves,  the  terms  of  which  are  substantially 
agreed  upon  here.  These  terms,  as  stated  in  the  reply  of 
the  plaintiff,  show  that  it  was  in  contemplation  of  both 
parties  that  McCoy  should  carry  on  his  logging  business 
for  two  years  and  that  the  lumber  company  would  pur- 
chase logs  from  him  and  would  supply  him  with  the 
necessary  money  and  supplies  to  carry  on  his  business 
properly.  For  a  considerable  time  thereafter  both  parties 
carried  out  the  terms  of  this  agreement,  the  lumber  com- 
pany furnishing  all  necessary  money  and  supplies  and  Mc- 
Coy successfully  prosecuting  his  logging  business,  so  much 
so  that  he  materially  reduced  the  amount  of  his  indebted- 
ness to  the  lumber  company.  Defendants  also  had  ex- 
pended a  considerable  sum  of  money  in  improving  the 
facilities  for  getting  out  logs,  as  found  by  the  court  Af- 
ter the  assignment  of  the  mortgage  to  Soldem  by  the 
lumber  company,  the  amount  due  was  still  further  reduced 
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by  the  defendants^  and  there  can  be  no  reasonable  doubt 
but  had  the  money  and  supplies  been  furnished  the  defen- 
dants under  the  terms  of  the  agreement  they  would  have 
been  enabled  to  pay  the  entire  sum  due  and  secured  by  the 
mortgage. 

We  conclude  that,  under  the  terms  of  the  mortgage,  as 
explained  by  the  agreement  between  the  parties  and  their 
relations  to  each  other  and  the  conditions  surrounding 
them,  the  mortgagee  was  under  obligations  to  supply  the 
necessary  funds  and  supplies  required  by  defendants  in 
the  logging  business  upon  request  of  the  defendants,  in 
such  amounts  and  sums  as  should  not  at  any  one  time  ex- 
ceed $12,000. 

2.  Plaintiflf  and  those  under  whom  he  holds  refused 
to  make  the  advances  which  they  were  under  obligation 
to  do,  and  the  second  question  is,  what  are  the  damages, 
if  any,  which  flowed  from  such  breach  of  the  contract, 
which  was  made  between  the  parties. 

It  is  argued  here  by  the  respondent,  and  was  acquiesced 
in  by  the  superior  court,  that  the  general  rule  for  the 
measure  of  damages  for  refusal  to  deliver  personal  prop- 
erty, is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  time  appointed  for  the 
deliveiy,  and  interest;  that  the  damage  for  failure  to  fur- 
nish supplies  would  be  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  deliv- 
ery, and  interest;  and  not  the  profit  which  defendants 
might  have  been  able  to  make  out  of  their  business  which 
they  expected  to  carry  on;  and  in  case  of  the  refusal  to 
advance  money,  legal  interest;  and  that  money,  like  the 
staples  of  commerce/  is  in  legal  contemplation  always  in 
market  and  procurable  at  the  legal  rate  of  interest.  It  is 
also  maintained  by  respondent  that  no  party's  condition 
with  respect  to  the  measure  of  damages  should  be  worse 
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for  having  failed  in  his  engagement  to  a  person  whose  af- 
fairs are  embarrassed  than  if  it  had  been  made  with  one 
in  prosperous  circumstances. 

While  conceding  that  the  general  principles  controlling 
the  measure  of  damages  are  as  maintained  by  respondent, 
they  cannot  control  in  this  case.  It  is  true  that  the  meas- 
ure of  damages  for  failure  to  repay  money  when  due,  or 
ordinarily  to  furnish  money  for  any  purpose,  is  legal  in- 
terest, but  always,  if  any  special  damages  accrue,  they  may 
be  the  subject  of  compensation.  The  familiar  illustration 
of  the  rule  of  damages  for  breach  of  an  agreement  to  pro- 
tect a  draft  shows  that  whatever  damages  are  reasonably 
in  contemplation  of  the  parties  at  the  time  the  contract 
is  made  may  be  recovered  for  a  breach;  and  so  with  failure 
to  furnish  supplies.  And,  if  such  damages  are  susceptible 
of  computation  upon  competent  testimony,  they  may  be 
recovered.  The  defendants  could  not  procure  them  else- 
where; this  inability  was  known  when  the  agreement  was 
made  by  the  mortgagee.  In  the  case  at  bar  there  was  a 
fixed  price  for  logs.  Defendants  had  the  premises  from 
which  the  logs  could  be  procured.  Certainly  it  would 
seem  reasonable  that  the  expense  of  cutting  the  timber 
and  furnishing  these  logs  at  the  place  designated  could 
be  ascertained.  In  fact  we  do  not  have  to  go  so  far  as  in 
the  case  of  Skagit  Railway  <&  Lumber  Co.  v.  Cole,  2  Wash. 
57  (25  Pac.  1077),  to  sustain  the  damages  found  by  the 
jury  in  this  case.    In  that  case  it  was  said  by  the  court: 

"  The  appellee  claimed  he  should  be  allowed  to  recover 
as  damages  the  value  of  the  logs  he  could  have  put  in  the 
market  during  the  time  after  September  12,  1888,  when 
he  was  compelled  to  shut  down  in  consequence  of  appel- 
lant's failure  to  furnish  the  supplies,  less  the  cost  of  get- 
ting out  and  handling  such  logs,  and  also  the  value  of  the 
logs  he  could  have  put  in  the  market  in  July  and  August 
and  the  first  part  of  September,  1888,  and  after  June  5, 
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1889,  with  the  full  force  which  he  could  have  operated 
during  said  times  had  the  supplies  been  furnished  as  con- 
tracted, over  and  above  what  he  did  put  in  with  the  dimin- 
ished force,  less  the  cost  of  getting  out  and  handling  such 
excess.  Appellant  contends  that  such  damages  or  profits 
were  too  remote,  conjectural  and  uncertain  to  be  esti- 
mated; that  the  same  depended  upon  the  continuing  ability 
of  the  men  and  teams  engaged  to  perform  the  same  amount 
of  labor;  that  the  weather  should  remain  the  same  and 
the  market  price  unchanged." 

And  at  page  73,  it  was  said: 

^  The  position  taken  by  appellee  and  sanctioned  by  the 
superior  court  is  sustained  by  a  number  of  cases  very  simi- 
lar to  this  one.  If  the  appellant,  when  it  entered  into  this 
contract,  knew  that  the  appellee  was  unable  to  obtain  these 
supplies  elsewhere,  and  that  he  could  not  carry  on  the 
undertaking  without  its  assistance,  and  knew  when  it 
ceased  furnishing  the  same  that  the  result  would  be  to 
compel  appellee  to  abandon  the  enterprise,  or  to  seriously 
embarrass  him  in  the  further  execution  thereof,  it  must 
be  held  to  have  contemplated  the  direct  and  presumable 
results  of  its  o\vn  wrongful  act,  and  to  be  answerable  in 
damages  therefor.  Nor  do  we  think  the  damages  too  un- 
certain or  conjectural  to  be  estimated,  within  the  trend 
of  the  better  authorities.  The  trees  were  there  from  which 
the  logs,  spars  and  piles  could  be  manufactured;  and  at 
the  time  of  the  breaches  there  was  the  benefit  of  past  ex- 
perience— the  known  results  of  previous  efforts  in  carrying 
on  the  work — from  which  to  form  an  estimate  of  what 
could  have  been  done  thereafter  had  the  supplies  been 
furnished.  The  timber  itself  when  gotten  out  was  a  staple 
commodity,  with  a  market  value  not  subject  to  any  sudden 
or  great  fluctuation,  and  this  value  was  easily  susceptible 
of  proof." 

We  think  the  better  considered  authorities  elsewhere 
maintain  this  rule  for  the  measurement  of  damages  and 
sustain  its  application  in  the  case  at  bar.  A  number  of  these 
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authorities  are  cited  in  Skagit  Railway  &  Lumber  Co.  v. 
Coley  supra. 

The  case  is  reversed  with  directions  to  the  superior 
court  of  Wahkiakum  county  to  allow  the  damages  found 
for  defendants  by  the  jury  under  the  counterclaim,  and 
that  judgment  be  entered  for  the  difference  existing  be- 
tween said  counterclaim  and  the  balance  due  on  the  mort- 
gage. 

Scott,  C.  J.,  and  Andebs,  Dttnbab  and  Gokdon,  JJ., 
concur. 

opinion  on  be-heaeing. 

Eeavis,  J. — On  petition  for  rehearing  in  this  cause  our 
attention  is  directed  to  an  error  in  the  order  for  entry 
of  judgment  in  the  superior  court  given  in  the  decision. 
The  superior  court  was  directed  to  enter  judgment  in  favor 
of  the  defendants  for  the  difference  existing  between  the 
counterclaim  of  $3,000  and  the  balance  due  on  the  mort- 
gage. We  had  overlooked  the  fact  that  this  is  a  suit  by 
the  assignee  of  the  mortgage  and  contract  of  the  mortgagee 
and  that  the  defendants  can  only  plead  damages  for  breach 
of  the  original  contract  as  a  defense  against  the  claim  of 
plaintiff.    Code  Proc.,  §§  145  and  818. 

The  decision  is  therefore  modified,  and  the  superior 
court  directed  to  allow  defendants*  counterclaim  to  offset 
plaintiff's  demand,  it  not  exceeding  the  amount  of  the 
counterclaim,  but  that  no  judgment  beyond  costs  go 
against  plaintiff  in  any  event. 

We  have  examined  the  whole  petition  for  re-hearing 
and  are  satisfied  with  the  conclusions  heretofore  reached 
in  the  cause. 

SooTT,  C.  J.,  and  Andbes,  Dunbab  and  Gordon,  JJ., 
concur. 
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[No.  2655.    Decided  May  6, 1897.] 

Rebecca    Kimble,    Respondent,   v.  David  E.  Kimble 
AND  Minerva  Kimble,  Appellants. 

HU8BAKD    AND    WIFE  —  ACTION     FOB    MAINTENANCE — ESTOPPEL  —  COM- 
MUNITY LANDS  —  SEP  ABATE  CONVEYANCE  —  ACTION  TO  BET  ASIDE. 

A  wife,  who  without  cause  has  been  abandoned  by  her  husband, 
may  maintain  an  action  for  maintenance  independent  of  an  action 
for  divorce.    (Gobdon,  J.,  dissents). 

The  fact  that  a  wife  has  neglected  for  a  period  of  thirty  years 
to  make  demand  for  support  and  maintenance  upon  a  husband 
who  has  abandoned  her  does  not  work  an  estoppel  against  her 
right  to  maintenance. 

A  conveyance  of  community  lands  by  a  husband  to  a  woman, 
with  whom  he  was  living  in  adultery  as  his  wife,  may  be  set  aside 
in  an  action  by  the  lawful  wife,  when  such  conveyance  had  been 
made  for  the  purpose  of  defrauding  the  lawful  wife,  and  the 
grantee  had  knowledge  of  the  marriage  relation  existing  between 
her  grantor  and  such  lawful  wife,  as  no  question  of  estoppel  can 
arise  in  such  a  case. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Henky  McBride,  Judge.     Affirmed. 

Million  &  HouseVj  for  appellants: 

Will  an  action  for  alimony  lie  under  our  laws  without 
being  coupled  with  an  application  for  the  primary  relief 
of  divorce?  The  doctrine  denying  the  independent  right 
has  been  adopted  by  the  leading  courts  and  authorities  of 
this  country.  1  Bishop,  Marriage,  etc.  (1st  ed.),  §§  1385, 
1389,  1893,  1394,  1400;  Kelhy  v.  Kelleyy  161  Mass.  Ill 
(42  Am.  St.  Rep.  389);  Adams  v,  Adams,  100  Mass.  365 
(1  Am.  Rep.  Ill);  Fischli  v,  Fischli,  12  Am.  Dec.  257; 
Bowman  v.  Worthington,  24  Ark.  522;  Crittenden  v. 
Schermerhom,  39  Mich.  661  (33  Am.  Rep.  40);  Parsons 
V.  Parsons,  9  N.  H.  309  (32  Am.  Dec.  362);  Davis  v. 
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Davis,  75  N.  Y.  221;  Codd  v,  Codd,  2  Johns.  Ch.  141; 
Turrel  v,  Turrel,  2  Johns.  Ch.  391;  Bees  v.  Waters,  9 
AVatts,  90. 

It  will  be  observed  by  an  inspection  of  the  complaint 
that  the  cause  of  action,  if  one  ever  existed,  accrued  in 
1863,  thirty-three  years  before  any  movement  was  made 
to  assert  any  rights  by  reason  of  the  acts  complained  of 
in  plaintiff's  complaint  without  alleging  any  sufficient  ex- 
cuse for  the  extraordinary  delay.  Docs  plaintiff's  com- 
l)laint  on  its  face  present  such  a  case  of  "  stale  demand," 
without  sufficient  excuse,  as  will  bar  her  action?  AYe  think 
the  authorities  answer  this  question  in  the  affirmative. 
Landsdah  v.  Smith,  106  U.  S.  391;  Boeder  v.  Fonts,  6 
Wash.  135;  Beed  t\  Beed,  17  N.  AV.  720;  Cornpo  v.  Jack- 
son Iron  Co,,  16  X.  W.  295;  Alleii  v,  Allen,  10  K  W. 
113;  Godden  v.  Kimmell,  99  U.  S.  202;  Hume  v.  Beale, 
17  Wall.  348;  Bell  v\  Hudson,  73  Cal.  285  (2  Am.  St 
Eep.  791);  West  v,  Bussell,  74  Cal.  544;  Chapman  v. 
Bank  of  California,  97  Cal.  159;  Badger  v.  Badger,  2 
Wall,  94;  Sullivan  v,  Portland,  etc,  B.  B.  Co.,  94  U.  S. 
807;  McDaniels  v.  Bank,  29  Vt.  230  (70  Am.  Dec.  406); 
Hyde  v.  Hyde,  50  Vt.  301;  1  Pomeroy,  Equity  Jurispru- 
dence, §  418;  2  Bishop,  Marriage,  etc.,  §  425.  The  only 
attempt  to  plead  excuse  for  delay  in  bringing  this  action 
is  the  showing  made  as  to  plaintiff's  poverty  and  absence 
from  states  in  which  plaintiff  has  had  residence,  neither 
of  which  is  sufficient  excuse.  Hovenden  v.  Lord  Annesley, 
5  Sch.  &  Lef.  607;  Wright  v.  Fisher,  32  N.  AV.  606  (8 
Am.  St.  Rep.  886);  Stow  v,  Bussell,  36  111.  18; 
Hayward  v.  Elliott  National  Bank,  96  TL  S.  611;  Boherts 
t\  Tunstall,  4  Hare,  257;  Seculovich  v.  Morton,  101  Cal. 
673  (40  Am.  St.  Rep.  106);  McElmoyle  v,  Cohen,  13  Pet. 
327;  Scott  v.  Brans,  1  McLean,  .486;  Houston  v.  Jen- 
nings, 12  Tex.  487;  Bush  v.  Sherman,  80  HI.  160. 
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Sinclair  &  Smithy  for  respondent: 

Courts  of  equity  have  power  to  decree  alimony  and 
maintenance  on  an  original  bill  for  that  purpose  alone,  ir- 
respective of  any  application  for  divorce,  under  their  gen- 
eral power  to  administer  equitable  relief.  Bueter  v,  Bue- 
tevy  45  N.  W.  208;  Hanscom  v,  Hanscom,  39  Pac.  885; 
Cochran  v.  Cochran^  60  N.  W.  942;  Earle  v.  Earle,  60 
111.  App.  360;  Steele  v.Steeley29  S.  W.  17;  Edgerton  v.  Ed- 
gerton,29  Pac.  966  (33  Ara.St.Kep.557);  Earle  v.  Earle^ 
43  K  W.  118  (20  Am.  St.  Rep.  667);  Platner  v.  Plainer, 
23  N.  W.  764;  Farher  v.  Farber,  20  K  W.  472;  Finn 
v.  Finn,  17  K  W.  739;  Olover  v.  Glover,  16  Ala.  440; 
Wray  v.  Wray,  33  Ala.  187;  Kinsey  v.  Kinsey,  37  Ala. 
393;  Galland  v.  Galland,  38  Cal.  265;  Griffin  v.  Griffin, 
8  B.  Mon.  120;  Garland  v.  Garland,  50  Miss.  694;  Law- 
son  V.  Shotwell,  27  Miss.  630;  Butler  v,  Butler,  4  Litt. 
201;  Walling^ford  v.  Wallingsford,  6  Harr.  &  J.  485; 
Walher  v.  String  fellow,  30  Tex.  570;  Carr  v.  Carr,  22 
Grat.  168;  Almond  v.  Almond,  4  Eand.  662  (15  Am. 
Dec.  781);  Rhame  t?.  Rhame,  1  McCord,  197  (16  Am.  Dec. 
597);  Jelineau  v.  Jelineau,  2  Dess.  Eq.  45;  Bascom  v. 
Bascom,  Wright  (Ohio),  632. 

The  court  properly  overruled  the  demurrers  of  the  ap- 
pellants, because,  in  addition  to  an  action  for  support,  this 
is  also  an  action  to  quiet  title  to  the  lands  in  the  com- 
munity and  to  cancel  the  fraudulent  deeds  to  Minerva 
Kimble,  and  restrain  transfers  of  the  lands.  "  When  com- 
munity property  has  been  conveyed  without  the  wife  join- 
ing in  the  act,  she  alone  can  maintain  an  action  to  set 
such  deed  aside."  Hair  v.  Wood,  58  Tex.  77;  Cranmer 
V.  Porter,  41  Cal.  465;  Bennett  v.  Mattingly,  110  Ind. 
197;  Crooks  v.  Eennett,  12  N.  E.  715;  Eashaw  v.  Kashaw, 
3  Cal.  312;  Andrews  v.  Andrews,  3  Wash.  T.  286. 

The  question  of   laches  divides  itself    into  two  parts: 
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First,  Is  the  respondent  estopped  as  to  the  first  deed?  and, 
second,  will  her  conduct  constitute  laches  so  as  to  estop 
her  from  claiming  her  rights  as  a  wife?  We  take  the  posi- 
tion that  no  one  can  neglect  herself  out  of  marriage  or 
acquiesce  another  into  being  her  husband's  wife.  The 
cases  cited  by  appellants  are  none  of  them  in  point.  They 
each  and  all  lay  down  the  general  rule  of  laches,  which  we 
admit,  with  the  qualification  that  each  case  is  to  be  judged 
by  its  own  particular  circumstances,  which  is  the  end  and 
aim  of  equity.  Anderson  v.  Northrop^  12  South.  318 
Babb  V.  Sullivan,  21  S.  E.  277;  Tynan  v.  Warren,  31  Atl. 
596;  Welch  v.  Whelpley,  28  N.  W.  744  (4  Am.  St.  Kep, 
810);  Maltby  v.  Austin,  27  IST.  W.  162;  Richards  v.  Hat- 
field, 59  N.  W.  777;  Fitzgerald  v,  Fitzgerald  &  M.  Const 
Co.,  62  N.  W.  899. 

The  presumption  of  laches  may  be  rebutted  by  showing 
that  it  was  caused  by  want  of  funds.  Stewart,  Marriage 
&  Divorce,  §  319,  and  cases  cited. 

Where  the  wrong  complained  of  is  continuing  in  its 
character,  lapse  of  time  will  not  bar  an  action,  at  all  events 
if  there  is  an  element  of  fraud  in  the  case.  Denham  v. 
Watson,  24  ISTeb.  779;  Sanders  v.  Jacob,  20  Mo.  App.  96; 
Wells  V.  New  Haven  &  N.  Co.,  23  K  E.  724  (21  Am. 
St.  Eep.  423). 

Another  reason  why  this  plea  cannot  be  interposed  here 
is  because  by  the  marriage  contract,  and  §  1400,  Gen. 
Stat.,  the  husband  is  the  trustee  of  the  community  prop- 
erty for  the  benefit  of  the  community,  and  now  seeks  to 
exclude  one  of  his  cestuis  qui  trustent  from  participating 
in  the  benefits  of  the  rents  and  profits  thereof.  Laches 
cannot  be  pleaded  in  an  action  against  an  express  trustee, 
and  length  of  time  is  no  bar  to  a  trust  clearly  established. 
1  Pomeroy,  Equity  Jurisprudence  (2d  ed.),  §  417,  note 
7;  Badger  v.  Badger,  2  Wall.  87;  Seculovich  v.  Morton, 
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36  Pac.  387  (40  Am.  St.  Kep.  106);  FawceU  v.  FawcetL 
55  N.  W.  405  (39  Am.  St.  Eep.  844). 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  question  lying  at  the  threshold  of 
this  case  is  a  jurisdictional  one,  viz.,  can  a  wife,  who, 
without  cause  has  been  abandoned  by  her  husband,  who 
possesses  the  means  to  contribute  to  her  support,  maintain 
an  action  for  maintenance  uncoupled  with,  or  indepen- 
dent of,  an  action  for  divorce.  On  this  proposition  the 
authorities  are  concededly  conflicting.  In  some  states  the 
courts  refuse  to  entertain  jurisdiction  of  such  a  case,  on 
the  ground  that  alimony  was  at  the  common  law  only  an 
incident  to  a  divorce  proceeding  and  that  an  independent 
right  thereto  was  not  acknowledged,  and  that  the  right,  if 
it  exists  at  all,  is  a  creature  of  statute,  and  the  statute 
which  provides,  as  does  our  statute,  for  a  decree  for  ali- 
mony as  ancillary  only  to  the  divorce  proceeding  must  be 
construed  as  excluding  the  idea  of  an  independent  mainte- 
nance, on  the  theory  expressed  in  the  maxim  that  the 
expression  of  one  excludes  the  others.  Such  view  is  held 
by  the  courts  of  Arkansas,  Louisiana,  Massachusetts,  Mich- 
igan, Missouri,  New  Hampshire,  New  York,  Pennsylvania 
and  Wisconsin.  Other  courts  have  taken  the  view  that  the 
courts  of  equity,  exercising  their  plenary  powers,  would 
grant  alimony  as  an  independent  remedy  in  a  case  where  di- 
vorce was  not  sought.  Decisions  to  this  effect  have  been 
made  in  Alabama,  Georgia,  Iowa,  Kansas,  Kentucky,  Mary- 
land, Mississippi,  New  Jersey,  Ohio,  South  Carolina,Texas, 
Virginia,  California  and  West  Virginia.  In  still  other 
states,  the  right  has  been  maintained,  but  by  statutes  pro- 
viding for  an  independent  action,  and  in  such  cases  the 
adjudications  are,  of  course,  without  value  in  determining 
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the  weight  of   authority  on   the   general   proposition  in- 
volved. 

Mr.  Bishop,  in  his  excellent  work  on  Marriage,  Divorce 
and  Separation  (vol.  1,  §  1393),  indulges  in  the  following 
caustic  criticism  of  the  courts  which  have  assumed  jurisdic- 
tion of  the  independent  action: 

"  In  spite  of  the  fact  that  the  law  consists  of  reason,  and 
that  reason  is  constantly  detecting  and  pointing  out  judicial 
blunders,  by  means  whereof  cases  wrongly  decided  and  false 
doctrines  are  overruled,  it  is  no  novel  thing  for  a  bench  of 
judges  to  accept  some  thoughtless  utterance  of  a  prede- 
cessor as  though  it  were  reason,  and  decide  cases  upon  it, 
^vithout  a  particle  of  examination  to  see  whether  it  is  just 
or  false.  Indeed,  through  this  sort  of  abnegation  of  the 
office  of  thinking,  our  law  has  been  made  to  linger  and  it 
now  remains  in  the  shadows  of  the  dark  ages,  instead  of 
walking  onward  with  the  other  sciences  toward  the  light 
of  a  better  future." 

In  spite  of  this  criticism,  however,  we  are  inclined  to 
think  that  the  better  reasoning  is  advanced  by  the  courts 
criticised,  and,  as  this  is  a  question  of  conflict  of  authority, 
we  feel  justified  in  deciding  in  accordance  with  the  prin- 
ciples of  equity  and  reason  as  they  appeal  to  us. 

It  might  be  that  a  blind  adherence  to  the  letter  of  the 
old  English  decisions  would  prevent  the  exercise  of  juris- 
diction, although  the  English  decisions  themselves  are  con- 
flicting, and  different  views  are  expressed  by  eminent 
English  jurists  on  this  question.  In  England,  there  was 
a  division  of  responsibility  and  jurisdiction  in  divorce  and 
alimony  cases,  which  is  now,  under  our  system  of  jurispru- 
dence, consolidated  and  exercised  in  a  simple  manner  by 
the  courts  of  equity.  For  instance,  in  England  the  spirit- 
ual or  ecclesiastical  courts  had  jurisdiction  to  grant  di- 
vorces, but  where  such  divorces  had  been  decreed  by  the 
ecclesiastical  courts,  either  a  mensa  et  thoro  or  a  vinculo 
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matrimonii^  the  courts  of  chancery  exercised  the  jurisdic- 
tion of  granting  alimony;  and  the  history  of  litigation  on 
this  subject  cannot  be  read  without  forcing  the  conclusion 
that  the  courts  were  constantly  seeking  pretexts  to  grant 
separate  maintenance.  For  instance,  if  an  agreement  for 
maintenance  had  been  entered  into,  the  courts  would  com- 
pel the  performance  of  the  agreement  on  the  part  of  the 
husband,  where  he  refused  to  carry  out  his  contract.  The 
old  writ  of  supplicavit  was  resorted  to.  This  proceeding 
was  prosecuted  by  the  wife  whose  treatment  by  her  hus- 
band made  it  dangerous  for  her  to  live  with  him.  Upon 
this  fact  appearing,  the  court  would  award  her  a  right  to 
live  separate  and  compel  the  husband  to  furnish  her  with 
a  separate  maintenance.  If  it  were  necessary  to  find  au- 
thority at  the  common  law  for  assuming  jurisdiction  in  a 
case  of  this  kind,  it  can  be  found  in  the  execution  of  this 
writ,  for  whatever  technical  term  might  be  applied  to  the 
writ,  the  effect  was  to  grant  a  separate  maintenance  to  a 
wife  who  could  not  live  with  her  husband.  It  is  true 
that,  in  this  instance,  she  could  not  live  with  her  husband 
because  his  conduct  endangered  the  safety  of  her  person. 
The  particular  reason,  however,  that  necessitated  the  sepa- 
rate domicile  is  not  important.  The  practical  and  con- 
trolling fact  was  that  she  could  not  live  with  him.  This 
fact  is  just  as  controlling,  when  she  is  prevented  from  liv- 
ing with  him  by  the  husband's  abandonment  of  her  and 
his  refusal  to  live  with  her.  The  practical  effect  on  the 
wife  is  exactly  the  same;  her  necessities  are  the  same;  and 
it  seems  to  us  that  no  reasonable  distinction  can  be  drawn 
in  the  application  of  the  remedy. 

Another  expediency  which  was  adopted  by  the  courts 
was  to  concede  to  the  abandoned  wife  the  right  to  use 
the  credit  of  her  husband.  She  was  relegated  to  this  in- 
direct, unsatisfactory  and,  in  many  instances,  inadequate 
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remedy.  She  was  allowed  to  purchase  necessaries  of  trad- 
ers, who  in  turn  could  maintain  an  action  against  the 
husband  for  their  value.  So  that  the  question  of  separate 
maintenance  was  after  all  litigated,  burdened  and  compli- 
cated with  the  rights  of  third  parties,  involving  questions 
of  collusion  and  other  vexatious  questions  which  must 
necessarily  arise  in  a  case  of  this  kind,  to  say  nothing  of 
the  improbability  of  the  wife's  being  able  to  purchase  on 
the  credit  of  a  husband  who  had  abandoned  her.  The 
ordinary  merchant  would  hesitate  to  dispose  of  his  goods 
with  the  chance  of  making  his  collections,  if  made  at  all, 
through  the  agency  of  a  delayed  and  expensive  litigation. 
It  would  seem  to  be  much  more  in  consonance  with  a 
straightforward  policy  to  settle  the  question  of  mainte- 
nance by  direct  suit  between  the  parties  interested,  and 
where  all  the  rights  involved  could  be  settled  in  one  action, 
than  to  adopt  a  circuitous  and  indirect  method  of  reaching 
the  same  result,  and  a  method  which  would  be  liable,  at 
least,  to  involve  a  multiplicity  of  vexatious  suits.  It  is 
conceded  that  the  husband  is  morally  and  legally  obligated 
to  maintain  his  wife.  If  this  is  a  duty  which  is  imposed 
upon  the  husband  by  law,  it  becomes  the  right  of  the 
wife  to  receive  the  benefits  flowing  from  the  performance 
of  the  duty,  and  she  suffers  a  wrong  when  that  duty  is  not 
performed.  And,  if  it  is  true  that  equity  provides  a  remedy 
for  all  wrongs,  a  court  of  equity  ought  not  to  make  the 
announcement  that  it  would  compel  an  abandoned  wife, 
who  is  without  fault,  to  seek  a  divorce  from  her  husband 
before  she  can  enforce  the  performance  of  a  duty  which 
the  law  imposes  upon  her  husband,  and  obtain  a  right 
which  the  law  guarantees  to  her,  viz. :  the  right  to  live. 

Nor  do  we  think  the  best  interests  of  society  would  be 
subserved  by  such  a  construction.  It  would  encourage  ap- 
plications   for    divorce    and    necessarily    increase    them. 
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Again,  it  would  be  a  lever  in  the  hands  of  husbands  who 
abandon  their  wives  without  cause — ^who  desire  to  be  re- 
leased from  the  bonds  of  matrimony,  but  are  unable  to  pro- 
cure a  decree — ^to  compel  their  wives  to  seek  a  divorce, 
the  benefits  of  which  would  accrue  to  them. 

In  addition  to  this  there  is  a  question  of  conscience  in- 
volved. Many  women  will  be  found  who  are  conscien- 
tiously opposed  to  divorces.  The  members  of  religious 
societies  which  embrace  great  numbers  of  our  citizens  are 
opposed  on  religious  and  conscientious  principles  to  di- 
vorces. And  when  we  enter  the  domain  of  the  affections, 
strange  as  it  may  seem,  we  find  that  affection  frequently 
survives  neglect,  brutal  treatment  and  abandonment.  In 
such  a  case,  the  wife  does  not  desire  a  divorce  from  her 
husband.  That  is  the  one  thing  she  shrinks  from.  She 
believes  that  the  alienation  of  the  affections  of  her  hus- 
band is  temporary  and  hopes  in  time  to  win  him  back  to 
a  resumption  of  the  marriage  relations.  But  in  the  mean- 
time she  must  live. 

Whatever  may  have  been  the  difficulties  in  the  way  of 
the  English  courts  in  respect  to  this  kind  of  an  action,  by 
reason  of  the  legal  existence  of  the  wife  being  merged  in 
the  husband,  those  difficulties  do  not  exist  in  this  state, 
where  the  wife  is  by  law  especially  emancipated  from  the 
control  of  her  husband,  where  she  is  allowed  to  sue  and 
be  sued,  and  where  her  legal  existence  is  as  distinct  and 
potent  as  that  of  her  husband,  and  especially  where  her 
interests  in  community  property  are  equal  to  his. 

Xor  do  we  think  there  is  any  force  in  the  contention 
that  the  statute  has  excluded  the  idea  of  a  suit  for  sepa- 
rate maintenance,  because  it  has  provided  for  temporary 
and  permanent  alimony  in  connection  with  divorce  pro- 
ceedings. The  statute  which  simply  seeks  to  control  ali- 
mony in  a  divorce  proceedings  does  not,  in  our  judgment, 
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imply  that  maintenance  cannot  be  decreed  in  any  other 
case. 

As  to  the  merits  of  the  case,  the  court,  among  others, 
makes  the  following  findings,  to-wit: 

"  1.  That  on  the  25th  day  of  December,  1847,  in  Scot- 
land county,  in  the  state  of  Missouri,  the  plaintiff  Rebecca 
Kimble  and  the  defendant  David  E.  Kimble  intermarried, 
and  ever  since  have  been  and  now  are  husband  and  wife; 
that  from  said  25th  day  of  December,  1847,  up  to  about 
the  month  of  June,  1863,  they  lived  continuously  to- 
gether, except  as  follows,  as  such  husband  and  wife  in  the 
states  of  Missouri  and  Iowa;  that  while  so  living  together 
as  husband  and  wife  there  were  bom  to  them  seven  chil- 
dren; that  about  the  year  1861  the  defendant  D.  E.  Kimble, 
without  just  cause  and  without  the  consent  and  against 
the  will  of  this  plaintiff,  .  .  .  deserted  and  abandoned 
this  plaintiff  and  their  said  family  and  joined  the  defendant 
IGnerva  Kimble  in  the  state  of  Illinois;  that  subsequent 
thereto  Jhis  plaintiff  pursued  said  D.  E.  Kimble  and  dis- 
covered said  Dv  E.  Kimble  and  Minerva  Kimble  living  to- 
gether in  open  adultery  at  or  near  the  town  of  Quincy 
in  said  state;  that  thereupon  said  D.  E.  Kimble,  upon  the 
entreaty  of  this  plaintiff  returned  to  the  state  of  Missouri 
and  thereafter  lived  with  this  plaintiff  as  her  husband  and 
father  of  his  children,  up  to  and  until  the  year  1863,  when 
said  D.  E.  Kimble,  this  plaintiff  and  their  said  family  re- 
moved to  the  state  of  Iowa;  that  about  the  month  of  June, 
1863,  in  the  state  of  Iowa,  the  defendant  D.  E.  Kimble, 
against  the  will  and  without  the  consent  of  the  plaintiff 
and  without  just  cause,  deserted  and  abandoned  his  said 
wife  and  family,  leaving  them  destitute  and  dependent  on 
the  charity  of  others;  that  after  said  desertion  waff  com- 
mitted he  joined  defendant  Minerva  Kimble  who  at  all 
times  herein  mentioned  well  knew  that  the  defendant  D. 
E.  Kimble  and  the  plaintiff  were  and  are  husband  and 
wife.  ^ 

"  2.  That  ever  since  said  desertion  and  now  the  defend- 
ant has  wholly  failed,  neglected  and  refused  to  contribute 
anything  to  the  support  of  said  wife  and  family,  but  said 
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family  at  all  times  thereafter  were  educated,  supported 
and  maintained  by  the  sole  labor  and  effort  of  said  plain- 
tiff. 

"  3.  That  the  plaintiff  is  a  weak  and  infirm  woman  of 
seventy  years  of  age,  and  for  the  past  fifteen  years  has 
been  physically  incompetent  to  pro^dde  for  her  own  sup- 
port, but  has  been  living  on  the  charity  of  children  and 
friends^  .  .  .  and  said  David  E.  Kimble  still  neglects 
and  refuses  to  contribute  anything  whatever  to  her  sup- 
port. 

"4.  That  by  reason  of  her  poverty  said  plaintiff  has  at 
all  times  herein  mentioned  been  deprived  of  any  and  all 
means  of  transportation  to  this  state  for  the  purpose  of  en- 
forcing her  rights  herein,  and  never  at  any  time  herein 
mentioned  has  she  been  enabled  to  procure  means  to  pay 
her  expenses  in  coming  to  said  state  of  Washington." 

The  court,  in  substance,  further  finds  that  David  Kim- 
ble, in  company  with  Minerva  Kimble,  came  from  the 
state  of  Illinois  and  settled  in  the  county  of  Skagit,  in 
the  state  of  Washington,  where  they  have  been  since  and 
now  are,  living  tc^ther,  claiming  to  be  husband  and  wife. 
Finds  that  the  defendant  David  Kimble  has  acquired  the 
lands  in  controversy  and  that  he  has  deeded  the  same  to 
Minerva  Kimble,  and  that  he  did  the  same  for  the  pur- 
pose of  cheating  the  plaintiff,  and  that  Minei'va  Kimble, 
at  the  time  of  the  transfer  of  said  real  estate,  knew  that 
the  defendant  David  Kimble  had  no  right  to  convey  the 
same.    The  eighteenth  finding  of  fact  is  as  follows: 

"That  about  the  year  1876  this  plaintiff  was  informed 
that  defendant  D.  E.  Kimble,  her  said  husband,  and  the 
defendant  Minerva  Kimble,  were  together  in  the  state  of 
Washington,  and  until  the  11th  day  of  May,  1893,  plaintiff 
has  not  taken  steps  to  assert  her  claims  as  wife  of  D.  E. 
Kunble  in  the  state  ofWashington,  but  the  court  finds  that 
at  no  time  herein  mentioned  imtil  the  trial  of  this  case 
has  plaintiff  been  possessed  of  the  means  wherewith  to 
procure  transportation  to  this  state  for  the  purpose  of  as- 
sorting her  said  claim  or  for  any  other  purpose  whatever. 
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That  she  was  during  all  of  said  time  unable  to  do  so  by 
reason  of  her  poverty,  living  during  all  of  said  times  de- 
pendent on  the  charity  of  friends  for  her  support." 

The  court,  as  conclusions  of  law,  finds  that  the  plaintiff 
and  D.  E.  Kimble  have  been  since  the  25th  day  of  Decem- 
ber, 1847,  and  now  are,  husband  and  wife;  that  the  lands 
acquired  are  the  property  of  the  community  consisting  of 
defendant  D.  E.  Kimble  and  the  plaintiff;  that  all  deeds, 
conveyances  and  instruments  purporting  to  convey  any  of 
said  lands  to  the  defendant  Minerva  Kimble  by  said  D.  E. 
Kimble  are  without  consideration,  fraudulent  and  void, 
and  should  be  so  declared;  that  the  said  defendant  D.  E. 
Kimble  had  no  right  or  authority  to  convey  the  same;  that 
the  plaintiff  is  entitled  to  maintenance  and  support  from 
her  said  husband  and  that  $180  per  year,  as  long  as  she 
lives,  should  be  decreed  to  her  as  such  reasonable  sum  for 
her  support  and  maintenance;  that  in  order  to  maintain 
this  action  it  was  necessary  for  her  to  employ  counsel;  the 
court  finds  $150  as  a  reasonable  attorney's  fee  to  be  al- 
lowed her  for  the  purposes  hereinaforesaid.  The  judgment 
follows  in  accordance  with  the  findings. 

The  findings  of  fact  are  fully  justified  by  the  testimony 
and,  we  think,  sustain  the  conclusions  reached  by  the 
court.  The  separate  answers  of  the  two  defendants,  David 
Kimble  and  Minerva  Kimble,  raise  substantially  the  same 
issues.  There  is  no  principle  of  estoppel  which  can  be  ap- 
plied to  this  case.  So  far  as  the  question  of  maintenance 
is  concerned,  the  action  is  based  on  the  responsibility  of 
the  husband  growing  out  of  the  marriage  relation.  We 
think  the  marriage  between  the  plaintiff  and  defendant 
David  Kimble  was  sufficiently  proven,  and  the  marriage 
relation,  once  established,  continues  until  it  is  dissolved 
either  by  death  or  decree  of  a  competent  judicial  tribunal. 
The  wife  being  faultless  at  the  time  of  the  abandonment, 
any  indiscretions  which  she  may  have  been  guilty  of  after- 
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wards  will  not  relieve  the  htisband  of  this  responsibaity, 
and  he  certainly  cannot  seize  upon  the  fact  that  she  has 
not  asked  him  for  maintenance  for  a  quarter  of  a  century, 
during  which  time  she  has,  unaided  by  him,  supported 
herself  and  children,  as  a  pretext  for  avoiding  his  responsi- 
bilities in  the  future.  The  court  might  well  have  stopped 
with  the  proof  of  marriage  and  abandonment,  without  con- 
sidering any  circumstances  which  intervened  between  the 
time  of  the  abandonment  and  the  bringing  of  this  action. 

Nor  do  we  think  on  the  other  proposition,  viz. :  the  right 
to  have  the  deeds  set  aside,  that,  under  the  circumstances 
of  this  case,  there  is  any  room  for  the  application  of  the 
doctrine  of  estoppel,  laches  or  stale  demands;  nor  has  the 
statute  of  limitations  run,  even  had  it  been  properly 
pleaded.  Marriage  has  been  proven  and,  never  having 
been  annulled,  the  property  accumulated  was  community 
property,  and  the  community  was  the  plaintiff  and  defend- 
ant David  Kimble.  David  could  not  belong  to  two  com- 
munities, one  composed  of  himself  and  Eebecca  and  the 
other  composed  of  himself  and  Minerva.  Our  community 
property  laws  are  not  so  promiscuous  as  this.  Of  course, 
any  relations  which  he  entered  into  with  Minerva  are  ab- 
solutely illegal.  Minerva  cannot  invoke  the  doctrine  of 
estoppel,  for  the  evidence  shows  that  she  was  aware  of  the 
marriage  relations  existing  between  David  and  Rebecca, 
notwithstanding  her  assertion  that  she  had  been  informed 
by  counsel  that  no  such  relations  existed.  The  deeds  from 
David  to  Minerva,  being  deeds  to  community  real  estate, 
were  illegal  under  the  statute  (Gen.  Stat.,  §  1400),  beittg 
conveyances  of  the  husband  not  joined  in  by  the  wife.  The 
testimony  shows,  in  addition  thereto,  that  the  conveyances 
were  fraudulent,  being  made  for  the  purpose  of  transfer- 
ring the  community  property  from  the  true  wife  to  the 
pretended  one,  and  defendant  Minerva,  being  a  party  to 
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the  fraud,  and  the  court  finding  in  accordance  with  the 
testimony  that  the  wife  prosecuted  her  action  to  set  aside 
these  deeds  as  soon  as  she  could  after  she  had  knowledge 
of  the  conveyances,  we  think  the  court  properly  overruled 
the  defendants'  demurrers  on  all  the  points  urged.  If  de- 
fendant Minerva  Kimble  has  any  claims  against  the  com- 
munity for  advances  made  to  it,  such  claims  can  be  deter- 
mined in  a  proper  case,  but  they  are  not  proper  subjects  of 
investigation  in  this  case. 

The  allowance  of  $180  per  year,  under  the  circumstances 
of  this  case,  we  think  an  exceedingly  modest  one,  and  the 
attorney's  fee  is  reasonable. 

The  judgment  will  in  all  things  be  afltatned. 

Aia)EEs  and  Reavis,  JJ.,  concur. 

GoBDON,  J. — I  do  not  think  an  action  for  maintenance 
will  lie  and  therefore  dissent. 


[No.  2545.    Decided  May  21, 1807.] 

The  State  op  Washington,  Respondent,  v.  James  W. 
McCauley,  Appellant 

BMBEZZIiBMENT    BT  PUBLIC    OFFICBB  —  MAKING    PROFIT    OUT    OF    PUBLIC 
FUNDS  —  BUFFICIENCT  OF  BVIDBNCB  —  BECONDART  BVIDBNCB. 

A  verdict  finding  defendant  guilty  of  unlawfully  using  public 
money  in  ofder  to  make  a  profit  out  of  it  is  warranted  by  proof 
abowing  that.  In  addition  to  bis  account  with  a  certain  bank  as 
city  treasurer,  he  also  had  a  personal  account  with  the  bank,  and 
that  his  personal  account  was  from  time  to  time,  by  direction  of 
the  cashier,  credited  with  different  sums,  in  amount  equivalent 
to  interest  at  five  per  cent,  per  annum  on  the  average  daily  bal- 
ance of  his  account  as  treasurer;  that  the  expense  account  of  the 
bank  was  debited  with  the  amount  so  credited  to  the  personal 
account  of  defendant;  that  the  amounts  so  credited  to  defendant 
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were  all  checked  out  by  him;  and  that  these  various  amounts 
were  all  entered  in  defendant's  Individual  pass  book,  which  was 
usually  balanced  once  a  month,  at  which  time  the  checks  drawn 
against  his  Individual  account  were  returned  to  him. 

Where  the  evidence  In  a  case  shows  that  the  accused  is  In 
possession  of  a  document  which  Is  needed  in  evidence,  the  state 
is  not  obliged  to  give  notice  to  produce  In  order  to  lay  the  ground 
for  the  introduction  of  secondary  evidence. 

The  production  of  checks  drawn  on  a  bank  is  not  necessary 
in  order  to  render  the  books  of  the  bank  admissible  in  evidence 
for  the  purpose  of  showing  that  the  charges  made  upon  the  books 
to  the  account  of  defendant,  because  of  checks  drawn  thereon,  are 
proper,  when  the  proof  shows  that  defendant's  pass  book  was  bal- 
anced from  time  to  time  with  the  books  of  the  bank  and  found 
to  agree  therewith  and  that  thereafter  the  pass  book  and  checks 
were  returned  to  defendant. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
EiiMETT  N.  Pakkeb,  Judge.    Affirmed. 

Taylor,  Dennis  &  Ltise,  and  Johnson  NickeuSj  for  ap- 
pellant. 

A.  R.  Titlowy  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  appeals  from  a  judgment  of  the 
siiperior  court  of  Pierce  county  adjudging  him  guilty  of 
the  crime  of  unlawfully  using  public  money  in  order  to 
make  a  profit  out  of  the  same.  The  appellant  was  treasurer 
of  the  city  of  Tacoma,  and  as  such  came  into  possession 
of  large  sums  of  money.  The  information  charges  him 
with  receiving  and  accepting  interest  upon,  a  deposit  of 
the  city^s  money  made  by  him  in  the  Columbia  National 
Bank  of  Tacoma.  The  information  is  similar  to  the  one 
considered  by  this  court  in  State  v.  Boggs,  16  Wash.  143 
^47  Pac.  417),  and  upon  the  •authority  of  that  case  we 
hold  that  the  demurrer  which  was  entered  below  was  prop- 
erly overruled. 
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^N'umerous  errors  are  assigned  by  appellant  and  from 
his  brief  we  quote  the  following: 

"  This  case  is  almost  identical  with  the  case  of  the  State 
V.  George  W.  Boggs,  which  has  already  been  argued  and 
decided  in  this  court,  and  the  assignment  of  errors  is  sub- 
stantially the  same." 

"We  are  satisfied  with  the  decision  reached  in  that  case  and 
deem  it  unnecessary  and  unprofitable  to  review  it  at  this 
lime.  The  only  question  argued  in  the  brief  in  the  present 
case  is  the  sufficiency  of  the  evidence  to  sustain  a  conviction. 
The  information  alleges  that  the  offense  was  committed 
"on  or  about  the  15th  day  of  June,  1895,  and  between 
the  first  day  of  May,  1895,  and  the  first  of  August,  1895." 

The  proof  shows  that,  in  addition  to  his  account  with 
said  bank  as  city  treasurer,  the  appellant  also  had  a  per- 
sonal account  with  the  bank,  and  that  from  time  to  time 
his  personal  account  was,  under  the  direction  of  the  cash- 
ier, credited  with  different  sums,  which  sums  approximated 
in  amount  a  sum  equivalent  to  interest  at  five  per  cent,  per 
annum  on  the  average  daily  balance  of  his  account  as  treas- 
urer. It  appears  from  the  evidence  that  the  cashier  from 
time  to  time  would  enter  upon  deposit  slips,  such  as  are 
commonly  used  by  bankers,  what  purported  to  be  a  deposit 
of  funds  by  appellant  to  his  personal  account,  and  at  the 
same  time  would  make  out  a  debit  slip  charging  the  ex- 
pense, or  profit  and  loss,  account  of  the  bank  with  the 
amount  so  credited  to  the  personal  account  of  the  appel- 
lant. These  credit  and  debit  slips  were,  with  a  single  ex- 
ception, all  made  out  by  the  cashier  in  his  own  handwrit- 
ing. In  one  instance,  however,  the  slips  were  made  by 
Andrus,  the  teller  of  the  bank,  under  the  express  direction 
of  the  cashier,  so  that  it  appears  from  the  evidence  that 
the  amounts  so  credited  to  the  personal  account  of  the  ap- 
pellant were  charged  to  the  expense,  or  profit  and  loss, 
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account  of  the  bank,  and  we  think  the  proof  was  sufficient 
to  warrant  the  jury  in  finding  that  of  the  amount  socredited 
to  the  personal  account  of  appellant  no  portion  was  repre- 
sented by  money  or  other  fimds  actually  deposited.  The 
amounts  so  credited  to  him  were  all  checked  out  by  the 
appellant.  These  various  amounts  were  also  entered  to 
the  credit  of  appellant  in  his  individual  pass  book,  which 
the  evidence  shows  was  usually  kept  in  the  cashier's  desk. 
This  pass  book  was  usually  balanced  once  a  month,  at  , 
which  time  appellant's  checks  would  be  returned  to  him. 
Bearing  upon  the  question  of  appellant's  knowledge  of 
the  transactions  already  referred  to  the  teller  of  the  bank 
testified  as  follows: 

^  .  .  part  of  the  time  Mr.  McCauley's  private  in- 
dividual pass  book  was  kept  in  Mr.  Peters'  desk  [Mr.  Pet- 
ers was  the  cashier],  and  he  would  go  to  his  desk  and  Mr. 
Peters  would  take  out  the  book  and  make  a  credit  entry 
in  it,  and  Mr.  McCauley  would  say,  '  What  month  is  that 
for? '  and  Mr.  Peters  would  say  a  certain  month.  I  don't 
remember  what  month  he  said  to  him — and  then  Mr.  Mc- 
Cauley would  say,  'Have  you  given  me  credit  for  such 
and  such  a  month,'  naming  the  month,  and  Mr.  Peters 
would  point  to  another  credit  entry  and  say,  '  That  is  for 
that  month,'  and  usually  Mr.  Peters  would  hand  the  book 
to  me  or  the  bookkeeper  with  some  debit  and  credit  slips 
to  make  entries  on  the  books  to  correspond  with  the  entries 
on  the  pass  book." 

Again  he  testifies: 

"  Sometimes  he  [Peters]  would  come  in  and  put  these 
slips  on  the  spindle  himself,  and  give  the  book  to  the  book- 
keeper, and  I  would  always  look  at  them  to  see  if  they  were 
entered  correctly." 

The  books  of  the  bank  were  made  up  from  these  debit 
and  credit  slips.  The  case  went  to  the  jury  upon  the  evi- 
dence introduced  by  the  state. 

The  appellant  complains  of  different  rulings  made  by 
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the  court  upon  the  introduction  of  evidence,  all  of  which 
have  been  examined,  but  only  one  of  which  we  deem  of 
sufficient  importance  to  warrant  particular  notice.  It  is 
urged  that  the  court  erred  in  admitting  the  bank  books 
and  the  testimony  of  the  teller  and  bookkeeper  in  refer- 
ence to  the  payment  of  appellant's  checks,  the  checks 
themselves  not  being  produced  or  shown  by  the  evidence 
to  have  been  destroyed.  The  evidence  satisfactorily  shows, 
however,  that  these  checks  were  returned  to  the  defendant 
and  went  into  his  possession  at  the  different  times  when  his 
pass  book  was  balanced.  They  were,  therefore,  traced  into 
his  possession,  and  the  further  contention  of  the  appellant, 
that  "  it  was  error  on  the  part  of  the  court  to  admit  sec- 
ondary evidence  until  a  demand  had  been  made  upon  the 
defendant  and  he  had  refused,  after  reasonable  notice,  to 
produce  such  checks/'  cannot  be  sustained  for  two  rea- 
sons: (1)  It  was  beyond  the  power  of  the  court  to  en- 
force such  a  demand  for  the  simple  reason  that  the  defend- 
ant could  not  be  compelled  to  furnish  evidence  against 
himself;  and  while  upon  this  question  of  giving  notice  to 
a  defendant  in  a  criminal  case  to  produce  papers  or  other 
exhibits  there  are  conflicting  decisions,  and  it  is  probably 
true  that  a  majority  of  the  cases  require  that  such  notice 
be  given,  we  are  unwilling  to  adopt  it  as  an  invariable  rule. 
As  was  said  by  the  supreme  court  of  Indiana  in  McOinnis 
V.  State,  24  Ind.  500: 

'^It  is  difficult  to  perceive  what  benefit  could  result, 
either  to  the  state  or  the  defendant,  from  the  giving  of 
such  a  notice,  while  to  the  defendant  it  is  liable  to  work 
a  positive  injury,  by  producing  an  unfavorable  impression 
against  him,  in  the  minds  of  the  jury,  upon  his  refusal  to 
produce  it  after  notice." 

The  rule  is  thus  in  Rice  on  Evidence  (vol.  3,  p.  45): 

"  If  the  indictment  itself  alleges  that  the  accused  is  the 
custodian  of  the  document  needed  in  evidence  or  where 
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the  evidence  in  the  case  shows  it  to  be  in  his  possession 
or  in  that  of  an  accomplice  who  refuses  to  produce  it  on 
the  ground  of  its  criminating  tendency,  the  state  is  not 
obliged  to  give  notice  to  produce." 

(2)  We  think  it  was  not  indispensable  to  the  introduc- 
tion of  the  books  that  the  checks  should  be  produced.  As 
already  stated,  the  proof  showed  that  appellant's  pass  book 
was  balanced  from  time  to  time  with  the  books  of  the  bank 
and  found  to  agree  with  such  bank  books,  and  that  there- 
after the  book  was  returned  to  appellant,  together  with 
the  checks.  This,  we  think,  was  competent  proof  for  the 
purpose  of  showing  that  the  charges  made  upon  the  books 
of  the  bank  to  the  account  of  the  appellant,  because  of 
checks  drawn  by  him  on  his  account,  were  proper  and  legal 
charges.  It  also  was  competent  proof  tending  to  show  ap- 
pellant's knowledge  of  the  credits  made  to  his  personal 
account. 

The  evidence  in  this  case  has  been  carefully  considered 
by  us  and  we  think  it  was  abundantly  sufficient  to  sustain 
the  verdict  of  the  jury  and  the  judgment  of  the  court  en- 
tered upon  it,  and  we  do  not  think  that  there  was  any 
prejudicial  error  committed  by  the  court  in  the  reception  of 
evidence  or  in  its  subsequent  charge  to  the  jury.  It  fol- 
lows that  the  judgment  of  conviction  must  be  affirmed. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Dunbab,  JJ., 
concur. 

OPINION  ON  EE-HEAEING. 

Beavis,  J. — ^The  single  question  which  was  argued  before 
us  at  this  time  was  the  admission  of  the  bank  books  intro- 
duced in  evidence  by  the  state,  which  were  made  in  part 
from  the  checks  of  appellant,  and  without  production  of 
the  checks  and  a  showing  of  any  demand  upon  appellant 
to  produce  the  same.    We  shall  not  now  review  any  other 
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feature  of  the  case,  whicli  was  fully  discussed  in  the  opinion 
upon  the  original  hearing.  AntCy  p.  88  (49  Pac.  221). 
There  was  competent  testimony  sufficient  to  justify  the 
verdict  of  the  jury  without  the  introduction  of  the  bank 
books,  now  the  subject  of  discussion.  But  the  question 
occurred  on  appellant's  petition  for  a  re-hearing  whether, 
considering  that  the  evidence  fully  justified  the  verdict 
without  the  books  referred  to,  the  introduction  of  the  books, 
if  incompetent,  might  have  injured  appellant,  and  the  court 
deemed  further  argument  advisable.  Perhaps  the  rule 
with  reference  to  the  notice  to  defendant  to  produce  origi- 
nal papers  upon  a  criminal  trial  on  the  ground  that  he  has 
been  sufficiently  advised  in  the  indictment  and  course  of 
the  trial  was  too  broadly  stated  in  the  opinion  of  the  court 
upon  the  original  hearing;  but  we  now  think  the  books  in 
question  were  properly  admitted  by  the  superior  court  in 
the  nature  of  admissjons  of  the  defendant  that  he  had 
knowledge  of  the  credits  for  interest  entered  on  the  bank 
books  in  his  favor  on  his  personal  account  for  city  funds 
deposited  in  the  bank;  and  further,  defendant,  having  with 
the  cashier  of  the  bank  examined  his  pass  book  as  made 
up  from  the  debit  and  credit  slips  showing  deposits  and 
checks  against  the  same,  and  the  balance  of  account  being 
shown  thereon,  and  the  bank  books  in  question  having  been 
made  up  from  the  same  source,  and  showing  the  same  bal- 
ances, defendant,  without  a  contrary  showing  on  his  part, 
which  was  not  made,  admitted  the  correctness  of  these 
books.  Such  admissions  were  entitled  to  go  before  the  jury, 
and  their  weight  would  be  a  matter  for  the  consideration 
of  the  jury.  Debit  and  credit  slips  used  by  the  bank  may, 
by  the  admission  of  the  defendant,  become  primary  evi- 
dence of  the  items  shown  upon  them.  Defendant  had  the 
right  to  contradict  anything  in  the  nature  of  an  admission 
made  upon  the  books,  but  did  not  do  so.    We  are  unable, 
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from  the  re-hearing,  to  arrive  at  any  other  conclusion  than 
upon  the  original  hearing,  and  the  judgment  of  the  superior 
court  is  affirmed. 

Scott,  C.  J.,  and  Ditnbab,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2550.    Decided  May  21. 1897.] 

Price  Baking  Powder  Company,  Appellant,  v.  Ezra 
D.  RiNKAR,  Respondent. 

BRSCI88ION  —  FBAUD  —  BYIDBNCB  —  PLBADIKO  —  AMENDMENT  —  HABM- 
LESS   EBBOB. 

Affidavits  charging  fraud,  used  in  an  action  of  attachment,  are 
inadmissible  in  evidence  in  another  action  between  other  parties, 
for  the  purpose  of  proving  fraud. 

In  an  action  for  the  rescission  of  a  contract  of  sale  on  the 
ground  of  fraudulent  representations,  the  refusal  of  the  court  to 
allow  plaintifP  to  amend  his  complaint  so  as  to  conform  to  the 
proof,  is  not  error,  when  the  complaint  has  alleged  generally  that 
the  purchasers  represented  themselves  to  be  solvent,  and  in  good 
financial  condition,  and  the  testimony  oftered  by  plaintifE  tended 
to  show  specific  misrepresentations  on  the  part  of  the  purchaser, 
as  such  amendment  would  materially  change  the  issues. 

The  refusal  of  the  court  to  allow  an  amendment  to  a  com- 
plaint, if  erroneous,  is  harmless,  where  no  other  result  could  have 
been  reached  under  the  evidence  than  the  verdict  rendered. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Norman  Buck,  Judge.     Affirmed. 

John  B.  McBridey  and  W,  W,  Tolman,  for  appellant. 
Oraves,  Wolf  £  Oraves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — ^This  is  an  action  brought  by  the  appellant 
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as  plaintiff  to  recover  certain  merchandise  sold  by  the  ap- 
pellant, Price  Baking  Powder  Company,  to  S.  Katz  &  Co. 
of  Spokane,  Washington.  The  action  is  against  the  sheriff 
of  Spokane  county,  the  respondent  here,  the  sheriff  having 
the  goods  in  his  possession  under  a  levy  of  certain  writs 
of  attachment  on  suits  by  third  parties  against  Katz  &  Co. 
After  the' introduction  of  the  plaintiff's  testimony  the  re- 
spondent moved  the  court  to  direct  the  jury  to  find  a 
verdict  for  the  defendant,  for  various  reasons,  which  was 
done,  and  a  verdict  was  returned  for  the  defendant  in  ac- 
cordance with  the  direction  of  the  court. 

During  the  trial,  the  plaintiff  sought  to  introduce  in  evi- 
dence affidavits  for  the  writs  of  attachment  that  were  issued 
against  Katz  &  Co.,  which  testimony  was  objected  to  by 
the  respondent  and  the  objection  sustained  by  the  court. 
The  exclusion  of  this  testimony  is  one  of  the  errors  assigned 
by  the  appellant.  We  think  these  affidavits  were  properly 
rejected.  They  could  in  no  way  tend  to  prove  the  perpe- 
tration of  fraud  upon  the  appellant  in  this  case,  or  an 
attempt  to  perpetrate  a  fraud  upon  it.  The  allegations  of 
fraud  were  in  reference  to  other  persons  and  in  no  manner 
connected  with  the  subject  matter  of  this  action.  McKay 
t\  Russell,  3  Wash.  378  (28  Pac.  908,  28  Am.  St.  Rep. 
44). 

The  complaint  did  not  allege  the  value  of  the  property 
replevined,  and  the  representation  in  relation  to  the 
grounds  for  rescission  were  that  S.  Katz  &  Co.  represented 
and  held  themselves  out  to  be  solvent  and  in  good  finan- 
cial condition.  Under  this  allegation,  appellant  attempted 
to  introduce  evidence  of  specific  representations  made  by 
Katz  &  Co.,  which  testimony  was  objected  to  by  respond- 
ent, and  the  testimony  was  stricken  upon  his  motion.  The 
appellant  afterwards  asked  leave  to  amend  the  complaint, 
alleging  the  value  of  the  goods  replevined  and  also  mak- 
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ing  the  complaint  conform  to  the  proof  in  relation  to 
specific  representations.  This  motion  was  resisted  and 
was  overruled  by  the  court,  and  this  is  alleged  as  error. 
Whatever  may  be  said  of  the  ruling  of  the  court  in  rela- 
tion to  the  allegation  concerning  the  value  of  the  prop- 
erty, which  allegation  was  sought  to  be  inserted  in  the 
amended  complaint,  we  are  inclined  to  think  that  the 
motion  to  amend,  so  far  as  the  specific  representations 
were  concerned,  was  properly  overruled,  and  that  there 
was  no  abuse  of  discretion  by  the  lower  court  in  refusing 
such  amendment,  as  such  an  amendment  would  materially 
change  the  issues;  and  if  this  be  true,  the  refusal  to  allow 
the  amendment  in  relation  to  value  would  not  be  material, 
for  it  would  be  impossible  for  the  plainti£F  to  prevail 
under  the  proof  in  this  case  and  the  allegations  in  relation 
to  representations;  and,  in  any  event,  a  close  examination 
of  all  the  testimony  in  this  case  convinces  ub  that  there 
was  no  testimony  offered  sustaining  an  allegation  of  fraud 
or  representations  of  any  kind  which  would  sustain  an 
action  for  the  rescission  of  a  contract.  From  the  plaintiff's 
own  testimony,  it  does  not  appear  that  it  was  on  account 
of  representations  made  by  Katz  &  Co.  that  these  goods 
were  sold  by  the  appellant  in  this  action,  and  if  any  repre- 
sentations were  made,  there  is  no  testimony  tending  to 
show  that  such  representations  came  to  the  knowledge  of 
the  appellant  company;  and  altogether,  without  further 
particularizdng,  we  think  the  motion  for  verdict  for  the 
defense  was  properly  sustained  by  the  court. 
Judgment  affirmed. 

SooTT,  C.  J.,  and  Anders,  Gordon  and  Reavis,  JJ., 
concur. 


7—17  WASH. 
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[No.  2614.    Decided  Hay  26. 1807.] 

Northwestern  and  Pacific  Hypotheek    Bank,  Re- 
spondent, V.  Douglass  Griffitts,  Appellant 

APPEAL  —  STAY  B03CD  —  SUFFICIENCY  OF. 

A  stay  bond  conditioned  that  appellant  "  will  abide  the  order 
of  the  court  on  such  appeal,  and  pay  all  rents  and  other  damages 
accruing  to  the  plaintiff  during  this  appeal,  not  exceeding  the 
amount  of  four  hundred  dollars,"  etc.,  substantially  accords  with 
the  requirements  of  Laws  1893,  p.  123,  §  7,  which  providee  that 
**  an  appeal  bond  shall  not  stay  proceedings  on  the  Judgment  or 
order  appealed  from  .  .  .  unless  the  original  or  a  subsequent 
appeal  bond  be  further  conditioned  that  the  appellant  will  satisfy 
and  perform  the  Judgment  or  order  appealed  from  in  case  it  shall 
be  affirmed,  and  any  Judgment  or  order  which  the  supreme  court 
may  render  or  make,  .  .  .  and,  (where  such  condition  is  ap- 
plicable), shall  pay  all  rents  of  or  damages  to  property  accruing 
during  the  pendency  of  the  appeal,  out  of  the  possession  of  which 
any  respondent  shall  be  kept  by  reason  of  the  appeal." 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Willlajm:  E.  Eichardsojt,  Judge. 

W.  A,  Lewis,  and  Thomas  C.  Griffitts,  for  appellant. 
Blake  &  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  recovered  judgment  in  the 
superior  court  of  Spokane  county  for  the  possession  of 
certain  real  premises  and  rent  thereof.  From  this  judg- 
ment the  cause  was  appealed  to  this  court,  and,  in  addition 
to  the  necessary  cost  bond,  appellant  gave  a  further  bond 
intended  to  operate  as  a  stay  or  supersedeas.  The  respond- 
ent moved  against  the  last  named  bond  in  the  lower  court, 
but  its  exceptions  were  overruled  and  the  bond  held  suffi- 
cient, both  in  form  and  substance.     Thereupon  respond- 
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ent  moved  this  court  "  for  an  order  setting  aside  and  hold- 
ing void  and  of  no  force  and  effect  the  bond  given  by  the 
api>ellant  as  a  stay  bond  or  a  supersedeas  bond,  and  for 
an  order  for  a  writ  of  restitution." 

The  contention  is  that  the  bond  in  question  was  given 
under  the  provisions  of  §  568,  Code  Proc.  (2  Hill's  Code), 
regulating  the  procedure  in  actions  of  forcible  entry  and 
detainer.     That  section  is  as  follows: 

*'  If  either  party  feels  aggrieved  by  the  judgment  he 
may  appeal  to  the  supreme  court,  as  in  other  civil  actions; 
provided^  that  if  the  defendant  appealing  desires  a  stay 
of  proceedings  pending  such  appeal,  he  shall  execute  and 
file  a  bond,  with  two  or  more  sufficient  sureties  to  be  ap- 
proved by  the  judge,  conditioned  to  abide  the  order  of 
the  court  on  such  appeal,  and  to  pay  all  rents  and  other 
damages  justly  accruing  to  the  plaintiff  during  the  pend- 
ency of  the  appeal." 

And  it  is  contended  that  that  section  was  repealed  by 
the  act  of  March  8,  1893,  and  that  the  bond  should  have 
been  conditioned  in  accordance  with  the  provisions  of 
§  7  of  the  latter  act  (Session  Laws  1893,  p.  123),  which 
provides : 

"An  appeal  shall  not  stay  proceedings  on  the  judgment 
or  order  appealed  from  or  on  any  part  thereof,  unless  the 
original  or  a  subsequent  appeal  bond  be  further  condi- 
tioned that  the  appellant  will  satisfy  and  perform  the 
judgment  or  order  appealed  from  in  case  it  shall  be  af- 
firmed, and  any  judgment  or  order  which  the  supreme 
court  may  render  or  make,  or  order  to  be  rendered  or  made 
by  the  superior  court,  and  (where  such  condition  is  applica- 
ble) shall  pay  all  rents  of  or  damages  to  property  accru- 
ing during  the  pendency  of  the  appeal^  out  of  the  posses- 
sion of  which  any  respondent  shall  be  kept  by  reason  of 
the  appeal." 

The  bond  under  consideration  contains  the  following 
condition: 


100  PERKINS  V.  NORTH  END  BANK. 


Syllabua.  [17  Wash. 


"Now  THEREFORE,  if  the  Said  Douglass  Griffitts  will 
abide  the  order  of  the  court  on  such  appeal,  and  pay 
all  rents  and  other  damages  accruing  to  the  plaintiff  dur- 
ing this  appeal  not  exceeding  the  amount  of  Four  Hundred 
Dollars  then  this  obligation  shall  be  void,"  etc. 

We  think  there  is  no  merit  in  the  motion.  Assuming 
that  the  act  of  1893  impliedly  repeals  §  568,  supra,  and 
kindred  sections,  nevertheless  we  think  that  the  bond  here 
under  consideration  substantially  embraces  all  of  the  con- 
ditions required  by  §  7  of  the  act  of  March  8,  1893,  and 
meets  all  the  requirements  of  that  section. 

It  follows  that  the  motion  must  be  denied. 

Scott,  C.  J.,  and  Dui^bar,  Anders  and  Reavis,  JJ., 
concur. 


[No.  2320.  Decided  May  28.  1897.J 

C.  G.  Perkins,  Respondent,  v.  The  North  End  Bank 
OF  Seattle  et  aZ.,  Appellants. 

SUBROGATIOM  —  WHEN  SITRETY    ENTITLED  TO  —  INGBIMINATING  EVIDEKCB 
—  DUTY  OF  COUBT  TO  WARN  WITNESS. 

Wh^re,  in  the  absence  of  fraud  or  mutual  mistake,  an  agree- 
ment was  entered  into  between  a  city  and  the  sureties  upon  the 
bond  of  its  defaulting  treasurer,  in  compromise  of  suit,  whereby 
the  city  would  accept  certain  securities  and  cash  in  full  settlem^it 
of  its  claim,  and,  for  the  reimbursement  of  the  sureties,  would 
transfer  to  them  certain  other  securities,  which  had  come  into 
its  possession  through  the  transactions  of  such  defaulting  treas- 
urer, the  sureties  are  entitled  to  be  subrogated  to  the  rights  of 
the  city  in  such  securities,  although,  subsequent  to  the  compromise 
of  the  city's  claim  against  them,  it  may  have  been  discovered  that 
the  indebtedness  of  the  defaulting  treasurer  was  larger  than  had 
been  supposed  at  the  date  of  settlement. 

When  it  plainly  appears  to  the  court  that  a  question  propounded 
to  a  witness  cannot  be  answered  affirmatively  without  crlmi- 
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nating  him,  it  is  the  duty  of  the  court  to  caution  him  as  to  his 
privilege  of  not  answering,  without  requiring  the  opinion  of  the 
witness  on  oath  that  his  answer  to  the  question  would  tend  to 
criminate  him. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
HicHABB  OsBOKK,  Judge.     Affirmed. 

John  K.  Brown,  and  F.  B,  Tipton^  for  appellant,  City 
of  Seattle: 

Subrogation  never  arises  from  a  mere  release  of  a  surety 
or  from  a  partial  payment  by  the  surety,  but  arises  only 
when  the  obligation  of  the  principal  debtor  to  the  creditor 
has  been  fully  satisfied;  and,  so  long  as  the  principal  debtor 
is  indebted  to  the  creditor  in  any  sum,  the  creditor  has 
the  right  to  hold  all  liens,  funds,  claims  and  securities 
upon  which  he  could  have  relied  for  the  payment  of  the 
sum  still  owing,  just  as  if  the  surety  had  made  no  pay- 
ment whatever.  Gannett  v,  Blodgeit,  39  N.  H.  152;  Re- 
ceivers V.  Wortendykef  27  N.  J.  Eq.  658;  Kyner  r.  Kyner, 
6  Watts,  221;  Forest  Oil  Go.'s  Appeal,  118  Pa.  St.  138 
(4  Am.  St.  Rep.  584);  Morrison  v.  Citizens^  National 
Bank,  65  K  H.  253  (23  Am.  St.  Rep.  39);  Stamford 
Bank  v.  Benedict,  15  Conn.  437;  Wilcox  v.  Bank,  7  Allen, 
270;  Vert  v.  Voss,  74  Ind.  665;  Columbia  Co.  v.  Ken- 
tucky R.  R.  Co.,  60  Fed.  794;  Phenix  Ins.  Co.  v.  First 
National  Bank,  85  Va.  765  (17  Am.  St.  Rep.  101); 
Magee  v.  Leggett,  48  Miss.  139;  Lumbermen's  Ins.  Co.  v. 
8pragu€,  60  N.  W.  1101;  Sheldon,  Subrogation,  §  127; 
Ames  V.  Huse,  55  Mo.  App.  422. 

Donworth  &  Howe,  and  Jenner  &  Legg,  for  appellant, 
Xorth  End  Bank: 

The  court  erred  in  instructing  the  witness  Krug,  at  the 
request  and  motion  of  counsel  for  plaintiff,  that  the  wit- 
ness might  refuse  to  answer  whether  he  had  an  arrange- 
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ment  with  the  cashier  of  the  N'orth  End  Bank  by  which 
he  was  to  receive  interest  upon  city  funds  deposited  there. 
"  The  objection  that  the  answer  would  tend  to  criminate 
the  witness  was  not  made  by  him,  but  by  counsel  for 
plaintiff;  and,  coming  from  such  a  source,  should  not  have 
been  entertained  by  the  court."  San  Antonio  St  By. 
Co,  V.  Muthy  7  Tex.  Civ.  App.  443;  Clark  v,  Reese,  35 
Cal.  89;  Commonwealth  v.  Shaw,  4  Cush.  594  (50  Am. 
Dec.  813);  Ingalls  v.  State,  48  Wis.  647;  People  v. 
Bodine,  1  Denio,  281;  Frie^  v.  Brugler,  21  Am.  Dec.  52, 
and  note. 

Counsel  for  plaintiff  elicited  from  Krug  the  statement 
that  he  had  deposited  money  with  the  bank,  and  rested. 
The  defendant  had  a  right  then  to  bring  out  the  fact  that 
the  money  was  left  with  Bixby  for  the  purpose  of  work- 
ing a  fraud  on  the  bank  and  the  city,  the  bank's  answer  in 
the  case  showing  that  this  proof  was  to  be  followed  up  by 
proof  that  the  oificers  of  the  bank  knew  nothing  of  the 
transaction,  repudiated  it  as  soon  as  they  learned  of  it, 
and  turned  over  to  Krug's  bondsmen  all  the  remaining 
product  of  the  alleged  deposit.  The  rule  is  well  settled 
that  if  a  witness  discloses  a  part  of  a  transaction  with 
which  he  is  criminally  concerned,  without  claiming  his 
privilege,  he  must  disclose  the  whole.  He  cannot,  after 
volimtarily  testifying  in  chief,  decline  to  be  cross-examined 
on  the  ground  that  his  answers  may  criminate  or  disgrace 
him.  People  v.  Freshour,  55  Cal.  375.  Especially  ought 
this  be  so,  where  the  facts  disclosed  are  in  favor  of  the 
party  calling  him.  State  v.  Foster,  23  N.  H.  348  (55  Am. 
Dec.  191);  Foster  v.  People,  18  Mich.  266;  State  v. 
Nichols,  29  Minn.  357;  Mattocks  v.  Owen,  5  Vt.  42;  Esie 
V.  Wilshire,  44  Ohio  St.  636;  Commonwealth  v.  Price,  10 
Gray,  472  (71  Am.  Dec.  668);  Eeynolds,  Evidence  (2d 
ed.),  p.  173. 
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The  authorities  are  plain  that  a  witness  is  not  entitled 
to  the  exemption^  unless  he  makes  oath  that  his  answer, 
in  his  opinion,  would  tend  to  criminate  him.  People  v. 
Seaman,  29  N.  Y.  Supp.  329;  Kraus  v.  Sentinel  Co.,  62 
Wis.  660;  Kirschner  v.  State,  9  Wis.  140;  State  v.  Whar- 
ton, 3  S.  W.  490;  Fries  v.  BrugUr,  21  Am.  Dec.  52,  and 
note. 

Struve,  Alien,  Hughes  &  McMicken,  and  Stratton, 
Lewis  &  GUman,  for  respondent: 

In  order  that  a  surety  may  he  subrogated  to  the  securi- 
ties held  by  the  creditor  against  the  principal  debtor,  it 
is  not  necessary  that  the  payment  by  the  surety  should  be 
made  in  money — ^it  may  be  made  by  any  method  accept- 
able to  and  actually  accepted  by  the  creditor.  2  Brandt, 
Suretyship  (2d  ed.),  §  301;  Keokuh  v.  Love,  31  Iowa,  119; 
Stedman  v.  Freeman,  15  Ind.  86;  Knighton  v.  Curry, 
62  Ala.  404. 

We  confess  the  correctness  of  the  question  made  by 
counsel,  that  the  objection  that  the  answer  would  tend 
to  criminate  should  be  made  by  the  witness  and  not  by 
counsel.  But  we  submit  that  it  was  the  duty  of  the  court, 
as  well  as  of  counsel,  to  advise  a  witness,  situated  as  this 
witn^s  was,  as  to  his  rights.  Chamberlain  v,  Willson,  12 
Vt.  491  (86  Am.  Dec.  356);  PeopU  v.  Brown,  72  K  T. 
571  (28  Am.  Rep.  183). 

It  is  imdoubtedly  the  law  that  if  the  witness  voluntarily 
testifies  to  a  portion  of  a  criminal  transaction,  he  may  be 
cross-examined  as  to  the  whole,  but,  as  stated  by  1  Green- 
leaf  on  Evidence  (14th  ed.),  §  451,  "  He  may  claim  pro- 
tection at  any  stage  of  the  inquiry,  whether  he  has  already 
answered  the  question  in  part  or  not  at  all." 

It  is  claimed  that  £rug  at  no  time  stated  under  oath 
that  an  answer  would,  in  his  opinion,  tend  to  criminate 
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him.  This  is  not  necessary,  where  it  is  apparent  from  the 
question  itself  that  a  categorical  answer  thereto  might 
criminate  the  witness.  Janvrin  v.  Scammon,  29  N.  H. 
280;  29  Am.  &  Eng.  Enc.  Law,  p.  835  n. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Adolph  Krug  was,  in  1892,  elected  city 
treasurer  of  Seattle,  and  qualified  by  giving  a  bond  to  the 
city  in  the  penal  sum  of  $100,000,  with  Oilman,  Kilboume, 
Fuhrman,  Sander,  Ostrander,  McTeigh  and  Edmiston  as 
sureties.  In  October,  1893,  it  was  ascertained  that  Kjug 
was  short  in  his  accounts  and  had  embezzled  lai^  sums 
of  the  funds  of  the  city  coming  into  his  possession  as  treas- 
urer. An  investigation  by  the  city  authorities  followed, 
and  shortly  thereafter  suit  was  commenced  against  Erug 
and  his  sureties,  upon  his  official  bond,  to  recover  the 
amount  embezzled,  and  thereupon  negotiations  were  com- 
menced between  the  city  and  the  sureties  for  a  settlement 
of  the  deficit.  The  city  authorities  discovered  some  por- 
tion of  the  funds  of  the  city  had  been  deposited  by  Krug 
in  solvent  banks  doing  business  in  the  city;  that  the  sum 
of  $25,978.58  had  been  deposited  by  him  in  the  North 
End  Bank  of  Seattle,  defendant,  which  at  the  time  of  the 
discovery  of  the  defalcation  had  become  insolvent  and  had 
closed  its  doors.  Other  portions  of  the  city  funds  had  been 
invested  in  city,  coimty  and  school  warrants  and  upon 
loans  to  different  private  individuals,  whose  notes  and 
other  obligations  Krug  held  as  security  for  the  loans  made. 
Other  portions  of  the  funds  were  found  in  the  office  of  the 
city  treasurer  in  the  form  of  checks  and  drafts  given  by 
different  individuals  in  payment  of  taxes,  which  checks 
and  drafts,  upon  presentation,  had  not  been  honored. 
Shortly  after  the  defalcation  was  discovered,  the  city,  by 
ordinance,  selected  from  these  securities  such  as  were  con- 
sidered good  and  declared  them  to  be  the  property  of  the 
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city.  The  negotiations  with  the  sureties  continued  for 
about  three  weeks.  The  city  presented  to  the  sureties  the 
statement  of  what  it  claimed  to  be  the  amount  of  Ejrug's 
defalcation,  prepared  by  its  oflScers,  which  the  sureties  ac- 
cepted as  the  correct  amount.  After  further  negotiation, 
the  sureties  finally  submitted  a  proposition  to  the  city  to 
pay  in  full  the  amount  of  Krug's  defalcation  as  claimed 
by  the  city.  In  this  proposal  of  the  sureties  the  city  was 
to  receive  and  accept  in  lieu  of  cash,  in  addition  to  the 
securities  already  received  and  accepted  by  its  ordinance, 
$39,611.32,  composed  of  various  specified  claims  and 
items;  and  the  sureties  further  proposed  to  themselves  pay 
$8,211.64,  which  latter  sum  was  made  up  of  various  notes 
and  checks  in  the  treasurer's  office  which  had  been  given 
to  the  treasurer  for  liquor  licenses,  water  rates  and  taxes 
and  assessments,  but  not  paid.  For  the  remainder  of  the 
deficiency  stated  by  the  city,  $78,119.30,  the  sureties 
agreed  to  deposit  to  the  credit  of  the  city  in  certain  banks 
named  that  amount.  Among  the  banks  named  was  the 
Security  Savings  Bank,  and  the  amount  to  be  deposited 
therein  was  $7,721.82.  It  was  stated  further  in  the  propo- 
sition that  it  was  made  for  the  purpose  of  compromise  and 
settlement,  and  should  not  be  considered  binding  unless 
accepted  by  the  city,  and  should  not  be  construed  as  an  ad- 
mission of  ony  liability  upon  the  part  of  any  of  the  sureties 
on  the  official  bond  of  Krug;  and,  in  case  of  non-acceptance 
by  the  city,  that  the  sureties  reserved  the  right  to  make 
any  legal  defense  to  any  action  brought  on  the  bond.  The 
fifth  paragraph  of  the  proposition  submitted  by  the  sure- 
ties was  as  follows: 

"  In  the  event  of  the  acceptance  of  this  proposition,  the 
city  is  to  dismiss  all  civil  suits  begun  against  said  E[rug 
and  us,  or  against  any  of  us,  at  its  own  costs,  and  to  turn 
over  to  us  all  securities  now  in  its  hands,  or  in  the  hands 
of  the  finance  committee,  except  such  securities  as  may 
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be  or  may  have  been  accepted  by  said  city,  belonging  to 
said  Krug,  or  in  which  he  is  directly  or  indirectly  inter- 
ested; and  except  further,  that  the  securities  named  in 
paragraph  two  hereof,  shall  be  retained  by  the  city  for  the 
purpose  of  collection,  and  to  be  turned  over  to  us  only  in 
the  event  of  the  failure  to  collect  said  items  or  any  of 
them." 

The  securities  named  in  paragraph  two  referred  to  above 
were  those  items  which  made  up  the  amount  of  $8,211.64, 
which  were  to  be  collected  by  the  city,  if  practicable,  and 
turned  over  to  the  sureties.  The  proposition  of  the  sure- 
ties was  accepted  by  the  cily  by  ordinance.  Thus,  by  the 
agreement  between  the  city  and  the  sureties  of  its  de- 
faulting treasurer,  the  city  was  to  accept  certain  securities 
in  lieu  of  cash  as  a  payment  of  the  deficit.  The  balance 
of  the  defalcation  then  remaining  was  to  be  made  up  by 
the  sureties  in  the  form  of  deposits  to  the  credit  of  the 
city  in  different  banks;  and,  in  return  for  such  payment, 
all  remaining  securities  in  the  possession  of  Krug  and  of 
the  city  were  to  be  turned  over  to  the  sureties  for  their 
reimbursement.  In  the  settlement  between  the  sureties 
and  the  city,  the  credit  of  $25,978.58  deposited  by  Krug 
as  city  treasurer  with  the  defendant,  the  ilforth  End  Bank 
of  Seattle,  was  rejected  by  the  city  and  was  included  in 
the  amoimt  which  the  sureties  were  to  pay  by  their  various 
deposits  in  the  city  banks.  The  defendant  bank  was  at 
that  time  insolvent  and  had  closed  its  doors.  Subse- 
quently to  this  settlement,  the  city  claimed  there  were 
other  deficits  of  its  treasurer  which  had  not  been  included 
in  the  settlement  of  $125,942.26,  as  found  by  the  ordi- 
nance. It  is  also  claimed  by  the  defendant  bank  that  the 
sureties  did  not  comply  with  the  terms  of  their  contract, 
in  that  they  did  not  deposit  the  sum  of  $7,721.82  to  the 
credit  of  the  city  in  the  Security  Savings  Bank,  but  the 
testimony  in  the  record  supports  the  finding  of  the  court 
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below  that  this  was  done,  and  the  fact  that  the  Sectirity 
Savings  Bank  became  insolvent  thereafter  could  not  fairly 
place  the  loss  upon  the  sureties. 

The  ninth  finding  of  fact,  in  substance  that  the  sureties 
fully  performed  the  condition  of  their  undertaking  as  sure- 
ties and  carried  out  the  terras  and  conditions  of  their  con- 
tract of  settlement  with  the  city  for  the  defalcation  of 
Krug  as  treasurer,  and  that  the  city  accepted  the  perform- 
ance by  the  sureties  as  a  full  and  final  settlement  of  the 
defalcation,  is  fully  sustained  by  the  record. 

Counsel  for  the  city  and  the  defendant  bank  maintain 
that  there  could  be  no  subrogation  of  the  sureties  in  place 
of  the  city  to  demand  the  amount  due  from  the  defendant 
bank,  until  the  whole  amount  of  the  defalcation  of  the 
city  treasurer  was  paid  by  the  sureties,  and  testimony  tend- 
ing to  show  that  a  larger  deficiency  existed,  than  that 
stated  in  the  ordinance  settling  with  the  sureties,  had 
afterwards  been  discovered,  was  offered  by  defendants. 
Such  testimony  was  excluded  by  the  superior  court.  Much 
authority  is  cited  to  sustain  the  contention,  that  sureties 
are  not  entitled  to  subrogation  until  they  have  made  com- 
plete payment  of  the  amount  due  from  the  principal  in 
default.  The  legal  proposition  thus  stated  by  counsel  for 
the  defendant  is  unquestionably  correct;  but,  in  the  view 
we  take  of  this  case,  it  is  not  essential  to  determine  whether 
the  settlement  made  was  in  fact  a  payment.  It  was  un- 
questionably a  compromise  and  settlement  between  the 
city  and  the  sureties  of  its  defaulting  treasurer,  and  neither 
fraud  nor  mutual  mistake  is  alleged  as  ground  for  reopen- 
ing the  settlement  made.  In  the  absence  of  such  allega- 
tions in  the  pleadings,  such  settlement  and  agreement 
made  between  the  city  and  the  sureties  must  stand,  and, 
if  the  sureties  have  performed  their  undertaking  in  the 
agreement,  they  are  entitled  to  have  the  city  make  per- 
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formance  on  its  part  of  the  stipulations  contained  in  the 
agreement. 

The  defendant  bank  set  up,  as  a  partial  defense,  an  un- 
lawful agreement  alleged  to  have  been  made  between  the 
city  treasurer,  Krug,  and  the  cashier  of  the  bank,  by  the 
terms  of  which  the  city  treasurer  was  to  be  paid  interest 
on  deposits  in  the  bank  and  the  cashier  was  to  derive  cer- 
tain benefits  to  himself  personally  by  the  use  of  the  money 
so  deposited,  and  that  the  bank  did  not  receive  the  benefit 
of  the  money  so  deposited.  To  prove  such  unlawful  agree- 
ment the  defaulting  city  treasurer,  Krug,  when  testifying 
as  a  witness,  was  asked  on  cross-examination  by  counsel 
for  the  defendant  bank,  the  following  question: 

"  Is  it  not  a  fact  that  you  made  the  arrangement  with 
Mr.  Bixby  [the  cashier],  that  you  put  some  money  with 
Mr.  Bixby  at  the  North  End  Bank,  for  which  Mr.  Bixby 
was  to  pay  you  eight  per  cent,  interest  on  such  money 
as  you  left  with  him? " 

To  this  question  objection  was  made  by  counsel  for 
plaintiff,  who  then  stated  to  the  court:  "I  will  ask 
you  to  instruct  the  witness  that  he  may  refuse  to  answer 
the  question.'^  The  court  instructed  the  witness  that  he 
had  a  right  to  refuse  to  answer;  that  he  had  a  right  to 
protect  himself  against  any  testimony  which  might  be  used 
against  him  in  a  criminal  prosecution.  The  witness  Krug 
had  testified  in  his  examination  in  chief  that  he  made 
deposits  in  the  defendant  bank  and  that  such  deposits  con- 
sisted of  the  funds  of  the  city  and  were  deposited  by  him 
as  city  treasurer.  Counsel  for  the  defendant  bank  assign 
the  ruling  upon  the  question  as  error,  and  it  is  discussed 
at  considerable  length  in  the  brief.  The  contention  of 
counsel  is  severely  technical.  The  question  propounded 
to  the  witness,  upon  its  face,  could  not  be  answered  af- 
firmatively without  the  crimination  of  the  witness.  The 
court  could  plainly  see  this.    It  was  the  duty  of  the  court 
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to  here  caution  the  witness  that  he  might  avail  himself 
of  his  privilege  and  not  answer.  It  was  the  duty  of 
counsel  present  to  suggest  to  the  court  such  caution,  and 
the  state  of  the  case  at  the  trial  made  it  unnecessary  to 
go  further  and  take  the  opinion  of  the  witness  on  his  oath 
that  the  answer  to  the  question  would  tend  to  criminate 
him.  We  perceive  no  error  in  the  ruling  of  the  trial  court 
upon  this  testimony. 

Before  the  commencement  of  the  action,  the  sureties  men- 
tioned assigned  all  their  rights  to  the  respondent,  as  trustee, 
for  the  purposes  of  the  suit.  Demand  was  made  upon  the 
city  for  transfer  of  the  claim  it  held  against  the  defendant 
bank,  and  upon  the  bank  for  payment. 

We  conclude  that  the  findings  of  fact  of  the  superior 
court  are  correct  and,  perceiving  no  error  in  the  record, 
its  judgment  is  affirmed. 

Scott,  C.  J.,  and  Anders  and  Dunbab,  JJ.,  concur. 

GoKDON,  J.,  not  sitting. 


INo.  2605.    Decided  May  28, 1897.) 

The  State  op  Washington  on  the  Relation  of  F.  P. 
Brewer,  Appellant,  v.  N.  J.  Chapman,  Respondent. 

DUMI88AL  OF  APPEAL  —  SUFFICIENCT  OF  BOND. 

The  action  of  the  lower  court  in  permitting  the  second  appeal 
bond  filed  in  a  case  to  be  amended  by  the  substitution  of  a  new 
surety  in  place  of  one  found  to  be  insufficient  upon  the  bond  as 
tiled,  is  contrary  to  Laws  1893,  p.  125,  fi  11,  providing  that,  in  case 
a  second  appeal  bond  be  found  insufficient,  no  new  bond  can  be 
giTen  in  Ueu  thereof. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  FfiANK  T.  Reid,  Judge.    Appeal  dismissed. 
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Metcalfe  &  Jurey,  and  Frank  W.  Clark,  for  appellant. 
Cooley  &  Horathy  for  respondent. 

Per  Curiam. — The  respondent  moves  to  dismiss  the 
appeal,  on  the  ground  that  no  sufficient  bond  was  given 
by  the  appellant  within  the  time  limited  by  law.  It  ap- 
pears that  the  first  appeal  bond  was  filed  on  the  22d  day 
of  March — ^the  day  the  notice  of  appeal  was  served.  Ex- 
ceptions were  thereafter  taken  to  the  sufficiency  of  the 
sureties  on  this  bond,  and  they  were  required  to  appear 
and  justify.  They  failed  to  appear  at  the  time  and  place 
specified,  and  counsel  for  appellant  admitted  their  insuffi- 
ciency. Thereafter,  within  five  days  from  such  time,  a 
second  appeal  bond  was  given  by  the  appellant,  and  the 
respondent  excepted  to  the  sufficiency  of  the  sureties  upon 
such  bond  and  notified  them  to  attend  on  the  28th  day 
of  April,  and  justify.  Upon  the  hearing,  the  court  found 
the  second  bond  insufficient  in  that  the  Ohio  Investment 
Company,  a  corporation  appearing  upon  said  bond  as  one  ^ 
of  the  sureties,  had  no  authority  to  become  a  surety,  and 
that  the  remaining  sureties  were  insufficient.  The  relator 
excepted  to  this  ruling,  but  applied  for  an  order  permit- 
ting an  additional  surety,  whereupon  the  court  entered  an 
order  permitting  the  appellant  to  give  another  surety  in 
lieu  of  the  Ohio  Investment  Company  on  said  day,  which 
was  done,  the  other  sureties  consenting,  and  to  which  order 
the  respondent  excepted. 

The  statute  (Laws  1893,  p.  125,  §  11),  provides  that, 
in  case  a  second  appeal  bond  be  found  insufficient,  no  new 
bond  can  be  given  in  lieu  thereof.  The  appellant  con- 
tends that  the  substitution  of  the  surety  upon  the  bond 
previously  filed  was  not  the  giving  of  a  new  bond,  but 
we  are  unable  to  agree  with  this  contention.  The  bond 
became  another  and  different  instrument  by  the  substitu- 
tion of  a  new  surety,  and  the  mere  fact  that  such  surety 
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was  permitted  to  sign  the  bond  previously  filed  does  not 
alter  the  proposition,  for  the  bond  was  invalid  until  exe- 
cuted by  the  new  surety.  There  is  nothing  in  the  record 
to  show  thajt  the  Ohio  Investment  Company  had  any 
authority  to  sign  the  bond  originally  as  a  surety,  and  the 
finding  of  the  court  in  that  particular  must  be  sustained. 
The  action  of  the  court  in  permitting  it  to  be  amended  was 
in  eflfect  allowing  the  appellant  to  give  a  third  bond,  which 
the  statute  prohibits. 

The  motion  to  dismiss  must  be  granted. 


[Na  2617.    Decided  May  28,  1897.] 

The  State  of  Washington  on  the  Relation  of  Frederick 
D.  Chamberlin  et  al.,  Respondents,  v.  J.  W.  Daniel, 
as  County  Assessor  of  the  County  of  Spokane,  Appellant. 

TA:IATI0N — BXBMFTI0N8   OF    PRIVATE    PBOPESTY  —  CONBITTUTIONAUTY. 

Only  public  property,  and  that  of  a  quasi  public  character,  can 
be  exempt  from  taxation  under  the  proviBions  of  fi  1,  art  7,  of  the 
state  constitution,  declaring  that  "all  property  in  the  state 
not  exempt  under  the  laws  of  the  United  States  or  under  this  con- 
stitution, shall  be  taxed  in  proportion  to  its  value;''  and  under 
§  2,  art.  7,  declaring  that  "  the  legislature  shall  provide  by  law  a 
uniform  and  equal  rate  of  assessment  and  taxation  on  all  prop- 
erty in  the  state,  according  to  its  value  in  money,  and  shall  pre- 
scribe such  regulations  by  general  law  as  shall  secure  a  just  valu- 
ation for  taxation  of  all  property,  so  that  every  person  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her  or  its  property;  .  .  . 
provided  further,  that  the  property  of  the  United  States,  and  of 
the  state,  counties,  school  districts  and  other  municipal  corpora- 
tions, and  such  other  property  as  the  legislature  may  by  general 
laws  provide,  shall  be  exempt  from  taxation." 

The  provisions  of  the  revenue  law  of  1897  (Laws  1897,  p.  139, 
§  5,  subds.  6,  8)  exempting  each  person  from  taxation  on  personal 
property  to  an  amount  not  exceeding  |500,  and,  also,  improve- 
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ments  upon  land  to  a  like  amount,  are  in  conflict  with,  art  7,  §§ 
1,  2  of  the  constitution  forbidding  the  exemption  of  private  prop- 
erty from  taxation,  and  are  therefore  void. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pbatheb,  Judge.     Afiirmed. 

John  A.  Pierce,  and  Harris  Baldwin,  for  appellant. 
Blake  &  Post,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAK,  J. — This  was  a  proceeding  by  the  respondents 
in  the  court  below  for  a  writ  of  prohibition  against  the 
appellant,  as  the  assessor  of  Spokane  county,  prohibiting 
him  from  allowing  the  exemptions  provided  for  in  subds. 
6  and  8  of  §  5  of  the  revenue  law  passed  by  the  last 
legislature.  These  provisions  of  the  law  exempt  each  per- 
son liable  to  assessment  from  taxation  on  personal  prop- 
erty to  an  amount  not  exceeding  $500,  and,  also,  improve- 
ments upon  land  of  each  person  liable  to  assessment  to  an 
amount  not  exceeding  $500.  It  is  contended  that  these 
provisions  of  the  statute  are  imconstitutional  as  being  in 
conflict  with  §§  1  and  2  of  art.  7  of  the  constitution.  A 
demurrer  was  filed  to  the  respondents'  complaint,  which 
was  overruled,  and,  appellant  refusing  to  plead  further, 
final  judgment  was  rendered  directing  the  issuance  of  a 
writ  of  prohibition  against  the  appellant,  as  prayed  for  in 
the  complaint.  From  this  judgment  the  present  appeal  is 
prosecuted. 

Sections  1  and  2  of  art.  7  of  the  constitution,  under  the 
title  of  "Revenue  and  Taxation,"  are  as  follows: 

"  Sec.  1.  All  property  in  the  state,  not  exempt  under 
the  laws  of  the  United  States,  or  imder  this  constitution, 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  provided  by  law.  The  legislature  shall  provide  by  law 
for  an  annual  tax  sufficient,  with  other  sources  of  revenue, 
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to  defray  the  estimated  ordinary  expenses  of  the  state  for 
each  fiscal  year.  And  for  the  purpose  of  paying  the  state 
debt,  if  there  be  any,  the  legislature  shall  provide  for  levy- 
ing a  tax  annually,  sufficient  to  pay  the  annual  interest 
and  principal  of  such  debt  within  twenty  years  from  the 
final  passage  of  the  law  creating  the  debt. 

"  Sec.  2.  The  legislature  shall  provide  by  law  a  uniform 
and  equal  rate  of  assessment  and  taxation  on  all  property 
in  the  state,  according  to  its  value  in  money,  and  shaU 
prescribe  such  regulations  by  general  law  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property;  provided,  that  a  de- 
duction of  debts  from  credits  may  be  authorized;  provided, 
further,  that  the  property  of  the  United  States,  and  of 
the  state,  counties,  school  districts  and  other  municipal 
corporations,  and  such  other  property  as  the  legislature 
may  by  general  laws  provide,  shall  be  exempt  from  tax- 
ation." 

It  is  the  contention  of  the  respondents  that  the  con- 
stitution, in  both  §§  1  and  2,  provides  especially  for  the 
taxation  of  all  property  and  that  the  clause  in  the  latter 
part  of  the  second  proviso  of  §  2,  viz.:  "and  such  other 
property  as  the  legislature  may  by  general  laws  provide,*' 
must  be  construed  to  mean  such  other  property  of  like 
kind  and  character  as  the  property  especially  described  in 
the  proviso.  In  other  words  that  it  falls  within  the  rule 
of  ejusdem  generis.  The  contention  of  the  appellant,  how- 
ever, is  that  the  rule  of  ejusdem  generis  is  not  applicable 
in  the  construction  of  this  law,  and  it  was  argued  with 
much  force  by  the  attorney  who  supported  the  legality 
of  the  law  in  the  case  of  Buchanan  v.  Bauer ,  a  companion 
case  which  was  argued  in  conjunction  with,  and  at  the 
same  time  as,  this  case,  that  inasmuch  as  the  proviso  men- 
tions specially  property  of  the  United  States  and  of  the 
state,  counties,  school  districts  and  other  municipal  cor- 
porations, the  genus  or  class  of  property  which  was  com- 
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prised  in  the  proviso  was  made  full  and  complete  by  the 
use  of  the  expression,  "  and  other  municipal  corporations," 
and  that  consequently  there  was  no  room  for  the  applica- 
tion of  the  rule  of  ejusdem  generis,  so  far  as  the  other 
expression,  "  such  other  property,"  is  concerned,  and  that 
necessarily  the  expression,  "  such  other  property,"  referred 
to  property  outside  and  independent  of  the  class  of  prop- 
erties enumerated.  To  a  student  of  technical  logic,  this 
argument  would  appeal  very  strongly,  but  it  is  doubtful  if 
the  members  -of  the  constitutional  convention  indulged  in 
so  fine  a  discrimination  of  the  use  of  words  and  phrases 
and  were  governed  by  such  refined  distinctions.  It  may 
be  conceded  that  the  rule  which  is  urged  by  the  appellant 
in  this  case  is  the  -correct  one  and  must  be  followed  by  the 
court,  viz.:  that  where  the  language  of  the  act  is  plain 
and  unambiguous  there  is  no  room  for  construction.  Also, 
it  may  be  conceded  that  the  policy  or  impolicy  of  the  law 
is  a  matter  which  the  courts  will  not  considdr,  but  that 
that  is  a  consideration  resting  entirely  within  the  discre- 
tion of  the  legislature. 

Mr.  Sutherland,  in  his  work  on  Statutory  Construction, 
§  238,  says: 

"  When  the  meaning  of  a  statute  is  clear,  and  its  pro- 
visions are  susceptible  of  but  one  interpretation,  that  sense 
must  be  accepted  as  the  law;  its  consequences,  if  evil,  can 
only  be  avoided  by  a  change  of  the  law  itself,  to  be 
effected  by  the  legislature,  and  not  by  judicial  construc- 
tion." 

And  this,  no  doubt,  is  the  accepted  rule,  but  there  are 
some  qualifications  or  rather  explanations,  of  this  rule, 
one  of  which  the  author  just  above  quoted  proceeds  to 
give  in  the  following  language: 

"  But  an  interpretation  of  a  statute  which  must  lead  to 
consequences  which  are  mischievous  and  absurd  is  inad- 
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mis8ible,  if  the  statute  is  susceptible  of  another  interpreta- 
tion by  which  such  consequences  can  be  avoided." 

Another  qualification  is,  that 

'•  Where  words  conflict  with  each  other,  where  the  dif- 
ferent clauses  of  the  instrument  bear  upon  each  other, 
and  woidd  be  inconsistent  unless  the  natural  and  conimon 
import  of  the  words  be  varied,  construction  becomes 
necessary." 

If  the  proviso  mentioned  were  to  be  construed  alone, 
there  is  little  doubt  that  it  would  bear  the  construction 
contended  for  by  appellant,  but  in  this  instance  it  becomes 
necessary  under  all  the  rules  of  construction  to  consider  the 
proviso  with  reference  to  the  whole  section.  Mr.  Suther- 
land, in  §  239,  in  speaking  on  this  subject,  says: 

'*  The  practical  inquiry  is  usually  what  a  particular  pro- 
vision, clause  or  word  means.  To  answer  it  one  must 
proceed  as  he  would  with  any  other  composition — construe 
it  with  reference  to  the  leading  idea  or  purpose  of  the 
whole  instrument.  The  whole  and  every  part  must  be 
considered.  The  general  intent  should  be  kept  in  view 
in  determining  the  scope  and  meaning  of  any  part.  This 
survey  and  comparison  are  necessary  to  ascertain  the  pur- 
pose of  the  act  and  to  make  all  the  parts  harmonious. 
They  are  to  be  brought  into  accord,  if  practicable,  and 
thus,  if  possible,  give  a  sensible  and  intelligible  effect  to 
each  in  furtherance  of  the  general  design.  A  statute 
should  be  so  construed  as  a  whole,  and  its  several  parts, 
as  most  reasonably  to  accomplish  the  legislative  purpose. 
If  practicable,  effect  must  be  given  to  all  the  language 
employed,  and  inconsistent  expressions  are  to  be  harmo- 
nized to  reach  the  real  intent  of  the  legislature." 

Again,  in  §  240: 

'*  The  presumption  is  that  the  lawmaker  has  a  definite 
purpose  in  every  enactment,  and  has  adapted  and  formu- 
lated the  subsidiary  provisions  in  harmony  with  that  pur- 
pose." 
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So  in  the  constitutional  provisions  under  discussion,  to 
obtain  the  actual  meaning  of  the  clause,  "  and  such  other 
property  as  the  legislature  may  by  general  laws  provide 
shall  be  exempt  from  taxation,"  such  clause  must  be  read 
in  connection  with  the  act  in  which  it  occurs,  and  with  re- 
lation to  the  subject  matter  under  consideration  by  the  law- 
making power,  and  the  relation  that  it  bears  to  other  pro- 
visions of  the  same  act.  This  clause,  as  all  other  clauses  in 
the  act,  must  be  read,  if  possible,  in  harmony  with  the 
other  provisions  of  the  section  or  act. 

Another  rule  of  interpretation  is,  that  an  act  must  be 
so  construed  that  every  part  of  the  act  and  every  legisla- 
tive expression  will,  if  possible,  be  given  effect.  And 
still  another,  that  in  case  a  proviso  to  an  act  is  absolutely 
inconsistent  with  the  provisions  of  the  principal  act  and 
one  cannot  stand  with  the  other,  the  proviso  must  be  sac- 
rificed to  the  life  of  the  principal  act.  These  canons  of 
interpretation  are,  however,  at  the  most,  aids  to  construc- 
tion, and  after  all  it  becomes  the  duty  of  the  court  to 
determine,  if  possible,  what  the  real  intention  of  the  law- 
makers was. 

There  is,  however,  a  principle  of  construction  which 
applies  to  statutes,  viz.:  a  principle  of  strict  construction, 
that  does  not  apply  to  the  construction  of  constitutions. 

"A  constitution,"  says  Mr.  Endlich  in  his  Interpretation 
of  Statutes,  §  526,  "is  'intended  for  the  benefit  of  the 
people  and  must  receive  a  liberal  construction.'  '  The 
principle  of  strict  construction  would  frustrate  important 
provisions  in  every  newly  constructed  frame  of  govern- 
ment.' Such  is  the  general  rule,  the  key  note,  as  it  were, 
of  all  interpretation  of  constitutional  provisions,  and  is  in 
harmony  with  the  principles  already  discussed." 

Another  rule  of  construction  invoked  by  the  appellant 
in  this  case  is  that  of  contemporaneous  construction.  It 
appears  that  since  the  adoption  of  the  constitution  the  leg- 
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islature  has  enacted  exemption  laws  differing  only  in  de- 
gree from  the  law  under  construction,  and  it  is  contended 
that  the  construction  placed  upon  the  constitution  by  the  leg- 
islative bodies  since  the  adoption  of  the  constitution  should 
have  much  weight  with  tliis  court  in  interpreting  or  con- 
struing the  constitution.  There  is  no  doubt  that  some 
weight  ought  to  be  given  to  contemporaneous  construction 
as  bearing  upon  the  sentiment  of  the  representatives  of 
the  people,  which  to  a  certain  extent  would  probably  in- 
dicate the  mind  of  the  law-making  power  and  explain  their 
expressions.  Still,  if  contemporaneous  construction  of 
legislative  acts  were  to  have  a  controlling  influence,  no  law 
would  ever  be  pronounced  unconstitutional,  for  the  ques- 
tion is  only  presented  to  the  courts  after  the  contempora- 
neous construction  or  the  enactment  of  the  unconstitu- 
tional law.  Neither  can  acquiescence  for  any  length  of 
time  affect  the  true  meaning  of  the  constitutional  enact- 
ment. This  is  the  first  time  that  the  courts  have  been 
called  upon  to  construe  this  provision  of  the  constitution, 
and,  if  from  the  language  of  the  act  itself  it  is  to  be  de- 
termined that  there  was  a  limitation  upon  the  legislature 
in  relation  to  the  exemptions,  that  construction  cannot  in 
any  way  be  affected  by  the  lapse  of  time.  In  our  judg- 
ment, this  is  not  such  a  provision  that  the  idea  of  construc- 
tion cannot  be  entertained.  We  have  examined  with 
much  patience  the  authorities  cited  by  counsel  and  all 
other  authorities  that  were  obtainable,  but,  outside  of  the 
rules  of  construction  just  spoken  of,  we  have  received  but 
very  little  aid,  from  the  fact  that  our  constitution  is  mate- 
rially different  from  any  other  constitution  in  the  Union, 
and  the  cases  cited  under  the  constitutions  of  different 
states  are  of  very  little  value  in  construing  this  constitu- 
tion. 

Many  cases  are  cited   by  the  respondents    from    Cali- 
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fomia,  notably  People  v.  McCreery,  34  Cal.  432,  where 
there  is  a  very  exhaustive  decision  on  the  principles  in- 
volved in  this  case.  But  it  is  not  controlling  here,  for  the 
reason  that  the  California  constitution,  while  providing 
that  all  taxation  shall  l)e  equal  and  uniform  throughout 
the  state  and  ^providing,  as  does  our  constitution,  that  all 
property  in  the  state  shall  be  taxed  in  proportion  to  its 
value,  does  not  have  the  proviso  which  is  the  very  essence 
of  the  controversy  in  this  case,  viz. :  that  such  other  property 
as  the  legislature  may  by  general  laws  provide  shall  be  ex- 
empt from  taxation. 

In  Texas,  the  constitution  provides  as  follows: 

"Taxation  shall  be  equal  and  uniform  throughout  the 
state.  All  property  in  this  state  shall  be  taxed  in  propor- 
tion to  its  value  to  be  ascertained  as  directed  by  law,  except 
such  property  as  two-thirds  of  both  houses  of  the  legisla- 
ture may  think  proper  to  exempt  from  taxation." 

Under  such  a  constitution  as  this  the  contention  that 
there  was  no  room  for  construction  would  be  tenable. 

In  ^Missouri,  the  constitution  provides  that  all  property 
subject  to  taxation  in  this  state  shall  be  taxed  in  propor- 
tion to  its  value,  and  the  contention  in  the  case  which 
came  up  from  that  state  was  over  the  meaning  of  the  w^ord 
^'  subject,"  and  what  property  was  subject  to  taxation. 

In  Minnesota,  there  is  no  doubt  about  the  power  of  the 
legislature  to  exempt  under  the  constitution,  for  that  in- 
strument provides: 

"All  taxes  to  be  raised  in  this  state  shall  be  as  nearly 
equal  as  may  be  and  all  property  on  which  taxes  are  to 
be  levied  shall  have  a  cash  valuation  to  be  equalized  and 
uniform  throughout  the  state;  provided,  that  the  legisla- 
ture will  by  general  law  or  special  act  authorize  municipal 
corporations  to  levy  assessments  for  local  improvements 
upon  the  property  fronting  upon  such  improvements,  or 
upon  the  property  to  be  benefited  by  such  improvements 
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without  regard  to  a  cash  valuation,  and  in  such  manner  as 
the  legislature  may  prescribe." 

There  the  exemptions  which  are  authorized  by  the  leg- 
islature are  especially  enumerated,  and  so  it  is  with  a  ma- 
jority of  the  constitutions,  without  specially  reviewing 
them. 

As  we  have  before  indicated,  it  is  an  acknowledged 
principle  in  the  construction  of  laws,  whether  constitu- 
tional or  statutory,  that  the  court  must,  if  possible,  adopt 
that  construction  which  vnll  give  force  and  effect  to  every 
part  of  the  law,  to  every  clause  in  a  section  and  every  word 
in  a  clause,  rather  than  a  construction  which  will  destroy 
or  render  meaningless  any  portion  of  the  law;  and,  apply- 
ing this  rule  to  the  constitutional  enactment  in  question, 
it  will  readily  be  seen  that  the  construction  contended  for 
by  appellant  is  illogical.  The  constitution  provides,  in  the 
first  place,  that  all  property  not  exempt  under  the  laws 
of  the  United  States  or  under  this  constitution  shall  be 
taxed  in  proportion  to  its  value.  This  is  a  mandatory 
declaration  of  the  constitution  that  all  property,  with 
the  exceptions  mentioned,  shall  be  taxed.  Sec.  2  then 
further  provides  that  the  legislature  shall  provide  a  uni- 
form and  equal  rate  of  assessment  and  taxation  on  all 
property  in  the  state.  Here  is  another  announcement  or 
declaration  that  all  property  in  the  state  shall  be  taxed, 
and,  if  there  are  any  exemptions,  they  must  be  especially 
and  clearly  indicated.  The  constitution  makers  seem  to 
have  exhausted  the  English  language  almost  in  attempt- 
ing to  secure  a  just  and  equal  valuation  for  taxation  of 
all  property,  for  they  explain  the  reason  of  the  rule  an- 
nounced in  the  first  part  of  §  2  as  follows:  "  So  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property."  So  that,  outside  of  the 
rule  of  ejusdem  generis,  there  is  grave  doubt  whether  the 
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exemption  provided  for  in  this  statute  could  be  maintained. 
Then  comes  the  provision  that  a  deduction  of  debts  from 
credits  may  be  authorized,  and  the  further  proviso  that 
the  property  of  the  United  States  and  of  the  state,  counties, 
school  districts  and  other  municipal  corporations,  and  such 
other  property  as  the  legislature  may  by  general  laws  pro- 
vide, shall  be  exempt  from  taxation. 

These  mandatory  provisions  in  reference  to  the  taxation 
of  all  property,  so  often  reiterated,  were  manifestly  in- 
serted in  the  fundamental  law  for  some  purpose.  What 
was  the  purpose?  Was  it  to  express  the  idea  that  all  prop- 
erty, except  the  property  of  the  United  States  and  the 
mimicipal  corporations,  should  be  taxed  if  the  legislature 
saw  fit  to  tax  it,  and  should  be  exempt  if  the  legislature 
saw  fit  to  exempt  it?  Were  all  these  cautionary  expres- 
sions and  all  these  provisions,  which  would  seem  to  be 
used  for  the  purpose  of  securing  universal  and  uniform 
taxation  of  property,  employed  merely  for  the  purpose 
of  exempting  the  property  mentioned  above?  The  adop- 
tion of  this  theory  logically  follows  the  appellant's  conten- 
tion, for  if  the  term,  "  such  other  property,"  is  to  be  given 
the  comprehensive  meaning  contended  for,  the  provision 
that  a  deduction  of  debts  from  credits  may  be  authorized 
would  be  entirely  unneseasary,  for  such  deduction  or  ex- 
emption would  be  authorized  under  the  general  provision 
in  relation  to  other  property.  In  fact,  outside  of  the  ex- 
emption of  United  States  and  municipal  corporation  prop- 
erty, the  two  sections  of  the  constitution  under  considera- 
tion would  be  absolutely  meaningless  and  without  force 
and  effect;  they  would  amount  to  nothing  more  than 
a  reference  of  the  whole  subject  without  limitation  to 
legislative  discretion,  where  it  is  already  lodged  in  the  ab- 
sence of  constitutional  inhibition;  for  it  must  be  kept  in 
mind  that  the  constitution  is  not  a  grant  of  power  but  a 
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limitation  on  legislative  action.  Conceding  to  the  framers 
of  the  constitution  a  knowledge  of  this  principle  of  law 
and  of  the  further  principle  referred  to  above,  that  the  tax- 
ing power  is  inherent  in  sovereignty  and  that  the  legisla- 
ture possesses  it  under  the  general  grant  of  the  legislative 
power,  entirely  independent  of  constitutional  provisions, 
we  must  conclude  that  the  constitutional  announcement 
that  all  property  shall  be  taxed  was  not  intended  as  a  grant 
of  power  but  was  intended  as  a  limitation  on  legislative 
exemptions,  if  it  had  any  office  at  all;  but  all  effect  as  a 
limitation,  as  we  have  before  indicated,  is  destroyed  by 
adopting  the  contention  that  the  words,  "  other  property," 
used  in  the  proviso,  give  the  legislature  power  to  exempt 
all  property.  Thus  it  will  be  seen  that  this  contention  can 
be  adopted  only  by  imputing  to  the  framers  of  our  funda- 
mental law  ignorance  of  the  force  and  effect  of  constitu- 
tional law  or  an  indulgence  in  declamatory  vaporings.  "We 
do  not  think  it  necessary  in  this  case  to  resort  to  imputa- 
tion, but  think  a  reasonable  construction  can  be  placed 
upon  the  enactment  which  will  give  intelligent  force  and 
effect  to  each  separate  provision  of  the  law,  viz. :  that  the 
use  of  the  expression,  "  other  property,"  in  the  proviso  was 
as  a  matter  of  caution,  on  the  supposition  that  the  special 
eniuneration  might  not  have  embraced  all  public  property, 
and  that  the  changing  conditions  of  society  and  of  business, 
and  changes  of  law,  might  create  public  property  not  then 
in  existence.  It  is  not  unreasonable  to  conclude  that  in 
this  connection  they  had  also  reference  to  property  which 
is  of  qtuisi  public  nature  and  which  it  has  been  customary 
for  legislatures  to  exempt  from  taxation,  such  as  charitable 
institutions,  public  libraries,  cemeteries  and  a  similar  class 
of  properties.  It  cannot  truthfully  be  said  that  such  prop- 
erty is  strictly  private  property.  It  does  not  enter  into 
competition  with  private  property.    The  public  has  an  in- 
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terest  in  such  property  and  in  its  maintenance.  A  public 
library,  for  instance,  is  for  the  exclusive  benefit  of  the 
public.  Its  office  is  to  develop  the  more  intelligent  and 
better  citizenship.  Such  a  consummation  would  benefit 
the  state  even  from  a  financial  standpoint.  Charitable  or- 
ganizations perform  services  which  the  state  would  other- 
wise frequently  be  called  upon  to  discharge,  and  the  theory 
upon  which  they  are  exempted  is  that  to  a  certain  extent 
they  relieve  the  state  of  expenses.  Under  this  head  the 
framers  of  the  constitution  might  also  reasonably  have  had 
in  contemplation  household  furniture  to  a  limited  amount 
for  the  benefit  of  very  poor  people,  and  which  it  was  neces- 
sary for  them  to  possess  to  prevent  them  from  becoming 
public  burdens,  and  in  this  sense  it  is  a  class  of  property  in 
which  the  public  have  an  interest,  although  to  meet  the  re- 
quirements of  the  constitution  as  to  the  uniformity  of  taxa- 
tion, the  exemption  must  apply  to  all;  and  must  specify  the 
particular  property  exempted;  and  the  same  reasoning 
might  apply  to  tools  of  trade,  etc.  This  construction  is 
reasonable.  It  harmonizes  otherwise  conflicting  portions 
and  makes  operative  the  whole  act. 

Our  conclusion  is  that  the  acts  of  the  legislature  in  the 
particulars  complained  of  are  unconstitutional. 

The  judgment  of  the  court  mil  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Reavis,  JJ., 
concur. 
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Richard  Strobach,  Appellant,  v.  The  State  of  Wash- 
ington, Respondent 

6ELBCTION  OF  SPATE  LANDS  —  COMPENSATION  OF  AGENTS. 

A  land  agent. appointed  under  the  act  of  March  10,  1891,  which 
provldee  that  for  selecting,  viewing  and  appraising  timber  lands, 
he  shall  receive  ten  cents  per  acre  and  for  prairie  lands,  two  and 
one-haif  cents  per  acre,  is  entitled  to  receive  compensation  for 
timber  lands  selected  by  him,  on  which  the  timber  is  worth  lees 
than  two  dollars  per  acre,  at  the  rate  of  ten  cents  per  acre,  al- 
though the  state  land  commission,  under  authority  of  the  same 
act,  may  have  adopted  a  rule  classifying  all  lands  containing 
timber  of  less  value  than  two  dollars  per  acre  as  prairie  lands, 
but  had  designedly  kept  land  agents  in  ignorance  of  such  rule 
until  after  their  selections  had  been  reported. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
AV.  H.  H.  Keax,  Judge.    Reversed. 

Hoyi  £  Rooty  for  appellant.  • 

Thomas  M.  Vancey  Assistant  Attorney  General,  for  The 
State. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — The  plaintiff  is  a  land  agent  of  the  state 
of  Washington,  appointed  under  the  provisions  of  the  act 
of  March  10,  1891  (Laws  1891,  p.  399).  His  action  was 
brought  to  recover  compensation  for  services  performed 
in  selecting,  viewing  and  appraising  public  lands  granted 
to  the  state  under  the  act  of  Congress  of  February  22, 
1S89.  The  cause  was  tried  in  the  lower  court  without  a 
jury,  and  judgment  entered  for  the  defendant,  from  which 
the  plaintiff  has  appealed.  No  statement  of  facts  or  bill 
of  exceptions  has  been  settled  in  the  case  and  it  comes 
here  upon  the  transcript  alone. 
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Section  4  of  the  act  under  wliich  plaintiff  was  com- 
missioned requires  that  the  agent  shall,  "  in  timbered  lands, 
estimate  the  amount  and  value  of  the  standing  timber 
thereon  and  the  value  of  the  land  after  the  timber  is  re- 
moved." Sec.  6  provides:  "The  state  land  commission 
may  decline  to  list  any  lands  reported  by  their  several 
agents  which  may  not  by  them  be  deemed  desirable."  Sees. 
6  and  8  are  as  follows: 

"  Sec.  6.  That  each  agent  so  appointed  by  the  state 
land  commission  shall  receive  as  his  pay  for  selecting,  view- 
ing and  appraising  said  lands,  including  the  timber  thereon, 
the  sum  of  ten  cents  per  acre  for  all  timber  lands  and  two 
and  one-half  cents  per  acre  for  all  prairie  lands  which  may 
be  selected  by  the  state  land  commission  and  certified  and 
approved  by  the  several  U.  S.  district  land  offices." 

"  Sec.  8.  The  state  land  commission  is  directed  to  make 
all  necessary  rules  and  regulations  for  the  carrying  out  of 
the  true  intent  and  spirit  of  this  act." 

The  court  found  that  the  land  commission  adopted  rules 
for  the  government  of  the  commission  in  carrying  out  the 
true  intent  and  spirit  of  the  law;  that 

"Under  the  classification  of  the  commission  all  lands 
containing  timber  of  the  value  of  two  dollars  or  more  per 
acre  were  timber  lands;  all  lands  containing  timber  of  less 
valuethan  two  dollars  per  acre  were  prairie  lands;  .  .  . 
that  the  rule  referred  to  .  .  .  was  unknown  to  plain- 
tiff until  after  he  had  completed  his  services;  that  the  com- 
mission deemed  it  wise  to  keep  all  land  agents  in  ignorance 
of  said  rule;  .  .  .  that  plaintiff  classified  all  of  said 
lands  as  timber  lands  and  so  reported  them  to  the  state  land 
commission;  that  the  only  evidence  of  these  selections  be- 
ing prairie  lands  was  in  the  fact  that  they  fell  within  the 
classification  established  by  the  state  land  commission; 
.  .  .  that  said  selected  lands  are  thirty-five  or  forty 
miles  from  the  nearest  town  or  market;  that  there  is  no 
railroad  nor  logging  road  reaching  them;  that  all  of  said 
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lands  had  timber  thereon,  but  the  value  of  the  timber  was 
less  than  two  dollars  per  acre." 

The  sole  question  for  determination  is  whether  plaintiff 
was  entitled  to  compensation  at  the  rate  of  ten  cents  per 
acre  for  the  lands  so  selected,  which  is  the  compensation 
fixed  by  the  statute  for  the  selection  of  timber  lands,  or  at 
the  rate  of  two  and  one-half  cents  per  acre,  the  latter 
rate  being  the  compensation  provided  by  statute  for  the 
selection  of  prairie  lands.  We  think,  upon  the  findings, 
the  judgment  should  have  been  for  the  plaintiff.  The  stat- 
ute plainly  and  unmistakably  fixes  his  compensation  and  he 
had  a  right  to  rely  upon  it.  The  rule  adopted  by  the  com- 
mission, under  which  all  lands  containing  timber  of  the 
value  of  less  than  two  dollars  per  acre  were  prairie  lands, 
was  an  arbitrary  rule;  but,  conceding  the  authority  of  the 
commission  to  adopt  it,  their  subsequent  action  in  designed- 
ly keeping  the  plaintiff  in  ignorance  of  it,  as  found  by  the 
court,  was  manifestly  unfair  to  him.  The  statute  fixed  his 
compensation  for  selecting  timber  lands  at  ten  cents  per 
acre,  and  also  made  it  his  duty  to  estimate  the  value  of  each 
tract  reported  by  him.  He  had  a  right  to  rely  upon  the 
statute  and,  until  advised  of  the  rule  adopted  by  the  com- 
mission, was  entitled  to  receive  the  compensation  fixed  by 
the  statute  for  the  services  performed  by  him. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  lower  court  to  proceed  to  enter  judg- 
ment for  the  appellant  for  the  amount  claimed  in  the  com- 
plaint. 

Reavis  and  Anders,  JJ.,  concur. 
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[No.  2438.    Decided  June  8. 1897.] 

F.  R.  Bo  ARM  AN,  Respondent,  v.  T.  D.  Hinckley,  Ap- 
pellant 

KBW  TBIAL  —  NOTICK. 

A  motion  for  a  new  trial,  designating  the  grounds  therefor, 
filed  and  served  upon  the  adverse  party  within  two  days  after 
the  rendition  of  a  verdict,  is  sufficient  notice  of  a  motion  for  a 
new  trial  as  required  by  Code  Proc.,  §  404. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
T.  J.  Humes,  Judge.    Affirmed. 

Fred  H.  Petersoriy  for  appellant. 
Battle  &  Shipley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Action  by  plaintiff,  respondent  here, 
against  defendant  for  damages  for  breach  of  contract. 
Verdict  of  jury  for  defendant.  Within  two  days  after 
rendition  of  the  verdict  the  plaintiff  filed  and  served  on 
the  defendant  a  motion  for  a  new  trial,  specifying  the 
grounds  relied  upon  in  the  motion.  The  court,  upon  hear- 
ing the  motion,  granted  a  new  trial,  from  which  order  the 
defendant  appeals. 

The  first  contention  of  appellant  is  that  no  notice  of  in- 
tention to  move  for  a  new  trial  was  filed  within  two  days 
after  rendition  of  the  verdict,  as  required  by  the  statute 
(Code  Proc,  §  404),  but  the  motion  itself  specifying  the 
grounds  assigned  for  a  new  trial  was  filed  and  served  on 
the  defendant  within  the  time  required  by  statute.  The 
cases  cited  by  appellant  from  California  and  Montana  are 
inapplicable.  In  those  cases,  either  no  notice  or  motion 
was  filed  within  the  time  required  by  statute,  or  else  the 
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specifications  of  the  reasons  relied  on  for  asking  a  new 
trial  were  not  stated.  The  courts  usually  construe  the  form 
of  a  notice  fairly.  The  motion  for  a  new  trial  filed  by 
plaintiflF  in  this  case  fully  advised  the  defendant  of  plain- 
tiff's intention  to  move  for  a  new  trial,  and  specified  the 
grounds.  The  motion  itself  here  fulfills  the  function  of 
the  notice  required  by  the  statute.  The  power  to  grant 
a  new  trial  by  the  court  hearing  the  cause  is  one  of  discre- 
tion, and  the  statute  making  the  order  appealable  has  not 
changed  the  established  principles  controlling  the  granting 
or  refusal  of  a  new  trial.  Only  abuse  of  such  discretion 
will  be  reviewed.  We  perceive  no  abuse  of  its  discretion 
by  the  superior  court  in  the  order  made,  and  its  order  is 
aiBrmed. 

Scott,  C.  J.,  and  Anders,  Duxbar  and  Gordon,  JJ., 
concur. 


[No.  2548.  Decided  Juue  8, 1897.1 

The  State  of  Washington  on  the  Relation  of  Samuel 
Warren^  as  Administrator,  v.  Charles  H.  Ayer,  as 
Jvdge  of  tlie  Superior  Court  of  Thurston  County. 

APPOINTMKNT    OP   ADMINXSTKATOBS  —  CONFLICTING    JURISDICTIONS — KF- 
FBCT  OF  ISBEOULARITIES  —  WRIT  OP  PHOHIBITION. 

Where  the  superior  court  of  one  county  has  assumed  jurisdic- 
tion of  the  administration  of  a  decedent's  estate,  upon  facts  shown 
in  an  application  therefor,  prohibition  will  not  lie  to  restrain  its 
exercise  of  Jurisdiction  on  the  ground  that  the  court  of  another 
county,  which  has  subsequently  assumed  jurisdiction,  is  properly 
entitled  thereto. 

The  insufficiency  of  the  showing  made  for  the  appointment 
of  a  special  administrator,  under  Code  Proc,  §  931,  is  nothing 
more  than  an  irregularity,  which  would  not  affect  the  question 
of  the  jurisdiction  of  the  court. 
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Original  Application  for  Prohibition, 

Murry  &  Scott^  for  relator. 
Daniel  Gaby,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  was  an  application  for  a  writ  of  pro- 
hibition to  restrain  the  respondent  from  proceeding  with 
the  administration  of  the  estate  of  one  James  Bums,  de- 
ceased, pending  in  said  court,  on  the  ground  that  the  court 
had  no  jurisdiction  thereof.  Upon  an  ex  parte  showing 
to  the  effect  that  the  superior  court  of  Pierce  county  had 
first  appointed  the  relator  as  administrator  of  the  estate 
of  said  James  Bums,  and  that  said  Bums  was  a  resident 
of  Pierce  county  at  the  time  of  his  death,  an  alternative 
wrrit  was  issued,  and  the  matter  now  comes  up  on  the  re- 
turn of  the  respondent  thereto. 

From  this  return  it  appears  that  one  T.  jST.  Ford,  on  the 
23d  day  of  March,  1896,  made  application  in  the  superior 
court  of  Thurston  county  for  special  letters  of  administra- 
tion, his  petition  therefor  setting  up  all  the  facts  essential 
to  giving  the  superior  court  of  Thurston  coimty  jurisdiction 
of  said  estate;  that  on  said  day  Ford  was  appointed  special 
administrator  by  said  court,  and  that  he  qualified  there- 
under and  special  letters  were  issued  to  him.  On  the  next 
day  said  Ford  made  application  for  general  letters  of  ad- 
ministration and  the  hearing  upon  his  petition  therefor 
was  set  for  the  6th  day  of  April  and  notice  given.  The 
relator  appeared  at  said  time  and  objected  to  the  jurisdic- 
tion of  said  court,  claiming  the  jurisdiction  of  said  estate 
to  be  in  the  superior  court  of  Pierce  county,  and  made  an 
application,  supported  by  aflidavit,  for  a  continuance  to 
secure  witnesses.  A  continuance  was  granted  and  there- 
after the  matter  was  tried,  and  on  the  25th  day  of  May, 
1896,  general  letters  of  administration  were  issued  by  the 
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respondent  court  to  said  Ford,  and  he  duly  qualified  there- 
under and  has  since  been  proceeding  in  the  discharge  of 
his  duties. 

The  relator  contends  that  the  superior  court  of  Pierce 
county  first  passed  upon  the  question  of  jurisdiction,  and 
that  such  question  could  not  be  determined  with  reference 
to  the  time  of  making  application  for  letters,  but  must  be 
iixed  with  reference  to  the  time  of  the  adjudication  of  the 
court  upon  an  application  for  general  letters;  and  it  is  con- 
tended that  the  superior  court  of  Pierce  county  was  the 
first  one  to  so  decide  upon  the  question  of  jurisdiction,  and, 
it  having  decided  that  it  had  jurisdiction,  the  superior 
court  of  Thurston  coimty  was  thereafter  prevented  from 
proceeding  with  the  administration  of  said  estate. 

In  the  case  of  a  conflict  of  jurisdiction  of  this  kind,  the 
difficulty  of  bringing  the  matters  properly  before  the  court 
upon  an  alternative  writ  of  prohibition  issued  to  one  court, 
as  in  this  instance,  is  apparent,  as  only  the  matters  of  rec- 
ord in  that  court  could  be  returned  in  response  to  such 
writ,  and  only  to  the  extent  that  the  record  of  the  proceed- 
ings of  the  other  court  had  been  made  a  part  of  the  record 
in  said  respondent  court  could  the  same  be  brought  up 
thereby.  In  this  instance,  it  appears  that  the  relator  ap- 
plied to  the  superior  court  of  Pierce  county  for  letters  of 
administration  after  the  application  had  been  made  as 
aforesaid  to  the  superior  court  of  Thurston  county,  and 
we  find  nothing  in  the  record  to  support  the  contention 
that  said  last  court  first  passed  upon  the  question  of  juris- 
diction in  considering  the  application  for  general  letters, 
even  if  that  were  decisive.  It  does  appear  that  a  hearing 
was  had  in  said  superior  court  of  Pierce  county  on  the  3d 
day  of  April,  1896,  at  which  hearing  said  T.  N.  Ford  ap- 
peared and  exhibited  his  special  letters  of  administration 
and  objected  to  the  jurisdiction  of  said  court,  which  ob- 
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jection  was  overruled;  whereupon  the  cause  was  continued^ 
and  it  does  not  appear  at  what  time  the  relator  was  ap- 
pointed general  administrator.  But  we  do  not  consider  this 
point  material,  for  it  is  conceded  that  special  letters  of  ad- 
ministration were  first  issued  by  the  superior  court  of 
Thurston  county,  and  they  could  only  have  been  issued 
properly  by  the  court  having  jurisdiction  of  the  estate.  A 
sufficient  petition  therefor  having  been  made,  calling  upon 
the  court  to  determine  the  matter  of  its  jurisdiction,  and 
the  court  having  granted  the  petition,  it  necessarily  fol- 
lowed that  the  court  determined  that  it  had  jurisdiction. 
If  said  court  thereafter  saw  fit  to  again  enter  upon  the  ques- 
tion of  jurisdiction  in  considering  the  application  for  the 
appointment  of  a  general  administrator,  as  it  did  do  when 
the  question  of  fact  was  tried,  the  relator^s-  remedy,  if  he 
had  any,  was  by  an  appeal  therefrom;  for  it  is  evident  that 
a  writ  of  prohibition  could  not  bring  that  question  of  fact 
up  for  determination  here,  it  being  one  to  be  tried  upon 
the  evidence.  It  is  contended  that  the  showing  made  for 
the  appointment  of  the  special  administrator  was  insuffi- 
cient, imder  §  931,  Code  Proc.,  but  this,  if  true,  was  no 
more  than  an  irregularity  and  would  not  affect  the  ques- 
tion of  the  jurisdiction  of  the  court. 

From  the  record  before  us  it  appears  that  the  deceased 
was  a  resident  of  Thurston  coimty  at  the  time  of  his  death, 
and  therefore  that  the  superior  court  of  Thurston  county 
had  jurisdiction  of  the  estate,  and  the  court  having  deter- 
mined that  it  had  jurisdiction  upon  the  facts  presented,  the 
writ  must  be  denied. 

Reavis  and  Duitbab,  JJ.,  concur. 

AiTOERS,  J.,  concurs  in  the  result. 

Gordon,  J.,  dissents. 
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17    isi 
[No.  2559.    Decided  June  9,  1897.]  *®   594 

The  State  of  Washington  on  the  Relation  of  Fair- 
haven  Land  Company  et  aL,  v.  Neal  Chebtham, 
Auditor  of  the  State  of  Washington. 

8TATK  OONTBACT — UNAUTHOBIZKD  PBO VISION  —  A8SIONHBNT  OF  CLAIMS 
UNDEB  —  BIQHT  TO  WABBANTS. 

Under  Laws  1895,  p.  55,  providing  for  the  construction  of  a 
state  normal  school  building  and  making  appropriation  therefor, 
the  contractor  and  his  assignees  are,  upon  completion  of  the  build- 
ing, entitled  to  warrants  for  the  amount  due  upon  the  contract 
price,  though  the  contract  may  provide  that  the  contractor  must 
first  show  that  all  debts  due  for  labor  and  material  have  been 
paid,  as,  in  the  absence  of  such  a  requirement  in  the  statute,  there 
is  no  prlYlty  between  the  state  and  claimants  on  account  of  labor 
and  material. 

The  fact  that  a  contractor  for  the  erection  of  a  normal  school 
bnlldlng  has  assigned  a  portion  of  the  sum  due  him  therefor  in 
payment  of  his  personal  debts,  while  claims  in  connection  with  the 
construction  of  the  building  remain  unpaid,  will  not  Justify  the 
state  auditor  in  refusing  to  issue  warrants  In  payment  of  the 
orders  issued  by  the  contractor. 

Original  Application  for  Mandamus. 

J.  A.  Frye,  E.  8.  McCord  and  H.  A.  Fairchild,  for 
relator. 

Thomas  M.  Vance^  Assistant  Attorney  General,  Shank 
&  Smithy  Bausman,  Kelleher  &  Emory,  0.  B.  Barho,  and 
Charles  I.  Roth,  for  respondent. 

The  opinion  of  the  court  was  deKvered  by 

Reavis,  J. — The  plaintiffs  each  received  orders  from 
William  B.  Davey,  drawn  upon  the  board  of  trustees  of 
the  state  normal  school  at  New  Whatcom,  directing  the 
payment  of  the  amount  specified  in  each  order  out  of  the 
«Tnn  due  him  upon  his  contract  for  the  construction  of  the 
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state  normal  school  at  New  Whatcom.  It  appears  from 
the  contract  between  Davey  and  the  board  of  trustees  that 
eighty  per  cent,  of  the  contract  price  should  be  paid  to  the 
contractor  from  time  to  time,  as  the  work  progressed,  and 
upon  approximate  estimates  of  the  architect  of  the  board, 
and  upon  the  order  of  the  board,  and  that  twenty  per  cent, 
should  be  retained  by  the  trustees  until  the  completion  of 
the  building  and  its  acceptance  by  the  board,  and  for  a 
period  of  thirty  days  thereafter,  at  the  option  of  the  board; 
that  the  contract  was  substantially  performed  by  the  con- 
tractor and  on  the  21st  of  January,  1897,  the  board  duly 
accepted  the  building;  that  the  balance  retained  from  the 
contractor  by  the  board  of  trustees  is  $6,654.86;  that  these 
acts  of  the  board  of  trustees  have  been  certified  by  them  to 
the  state  auditor. 

The  plaintiffs  presented  their  respective  orders  to  the 
state  auditor  and  demanded  that  warrants  be  issued  re- 
spectively to  them  according  to  the  terms  of  the  orders. 
The  auditor  declined  to  issue  the  warrants,  and  application 
was  made  by  plaintiffs  for  mandamus  to  compel  their  issu- 
ance. An  alternative  writ  went  from  this  court  to  which  the 
auditor  made  return,  substantially  admitting  the  facts  as 
stated  above,  but  assigning  as  reasons  for  refusal  to  audit  and 
issue  warrants  to  plaintiffs  that,  imder  the  contract  entered 
into  between  Davey,  the  contractor,  and  the  board  of  trus- 
tees of  the  normal  school  of  New  Whatcom,  it  was  pro- 
vided, among  other  things,  "that  the  contractor  should 
show  to  the  satisfaction  of  the  board  of  trustees  that  all 
just  debts  due  all  laborers  and  mechanics  and  material  men 
and  persons  who  shall  supply  the  contractor  with  material 
or  goods  of  any  kind  upon  the  work  or  in  connection  with 
the  construction  of  the  building  have  been  paid,^'  and  it 
was  stated  by  the  auditor  that  such  claims  have  not  been 
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paid,  and  they  are  specified,  together  with  the  names  of  the 
claimants. 

It  is  admitted  that  the  contractor  is  insolvent.  It  is  also 
urged  by  the  auditor  that  a  portion  of  the  amount  speci- 
fied in  Davey's  orders  is  used  in  the  payment  by  the  con- 
tractor of  personal  debts,  and  not  those  for  cliEiims  in 
connection  with  the  construction  of  the  normal  school 
building.  The  plaintiffs  demur  to  the  return  of  the  auditor 
because  it  does  not  state  facts  sufficient  to  relieve  him  from 
the  duty  to  issue  warrants  upon  the  orders  of  Davey  held 
by  them.  The  cause  is  heard  upon  the  demurrer.  The 
provision  of  the  contract  between  Davey  and  the  board  of 
trustees  of  the  normal  school,  relative  to  the  payment  of 
claims  due  other  persons  than  the  plaintiffs  in  connection 
with  the  construction  of  the  building,  does  not  establish 
any  liability  against  the  fund  created  by  the  legislature  for 
the  erection  of  the  building.  There  is  no  provision  in  the 
act  of  the  legislature  authorizing  such  stipulation  to  be  in- 
serted in  the  contract.  There  can  be  no  privity  here  be- 
tween such  claimants  and  the  state.  The  contract  was 
made  under  §  3  of  the  act  relating  to  state  normal  schools 
and  making  appropriation  therefor,  approved  March  7, 
1895  (Laws  1895,  p.  56).  The  orders  for  the  issuance  of 
the  warrants  made  by  Davey  in  favor  of  the  respective 
plaintiffs  were  filed  with  the  board  of  trustees  of  the  nor- 
mal school  and  each  order  was  an  assignment  pro  tanto  of 
the  amount  due  Davey  from  the  fund  appropriated  by  the 
legislature  for  the  construction  of  the  normal  school  build- 
ing, and  it  was  the  duty  of  the  state  auditor  to  issue  war- 
rants in  favor  of  the  holders  of  these  orders,  when  presented 
to  him.  Upon  the  completion  of  the  contract  by  Davey 
and  the  acceptance  of  the  normal  school  building  by  the 
board  of  trustees  of  New  Whatcom,  he  was  entitled  to  the 
sum  then  remaining  due  him  from  the  state,  and  it  is  im- 
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material  what  he  did  with  his  money  when  it  was  paid  to 
him;  having  transferred  his  claim  to  others,  the  same 
amount  is  properly  due  to  them. 

Attention  is  also  called  in  the  auditor's  return  to  an  act 
of  the  legislature  entitled,  "An  act  for  the  relief  of  W.  B. 
Davey,'  and  other  creditors  of  the  state  normal  school  at 
Xew  Whatcom,  and  making  an  appropriation  therefor," 
approved  March  16,  1897,  and  it  is  insisted  that  it  is  the 
duty  of  the  auditor  to  equitably  distribute  this  latter  ap- 
propriation, together  vrith  the  balance  due  Davey  on  his 
contract,  among  the  class  of  claimants  specified  in  the  pro- 
vision of  the  contract  heretofore  mentioned;  but  the  appro- 
priation of  the  last  act  of  the  legislature  is  something  with 
which  the  plaintiffs  are  not  concerned.  They  are  entitled 
to  issuance  of  warrants  in  their  favor  and  according  to  the 
dates  of  their  respective  orders  for  the  amounts  due  them, 
if  said  amounts  remain  due  to  Davey  and  impaid  on  the 
contract. 

Plaintiffs'  demurrer  to  the  return  will  be  sustained  and  a 
peremptory  writ  of  mandamus  issued  in  conformity  to  this 
opinion. 

Scott,  C.  J.,  and  Anders,  Du^sbab  and  Gordon,  JJ., 
concur. 
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[Nos.  2432  and  2612.    Decided  June  16. 1897.] 

C.  L.  Sheldon,  Appellant,  v.  E.  W.  Purdy,  as  Treasurer 
of  Whatcom  County,  et  aL,  Respondents. 

N.  W.  Harris  &  Co.,  Appellants,  v.  E.  W.  Purdy,  as 
Treasurer  of  WJiatcom  County y  et  al.  Respondents. 

SCHOOL  DISTRICTS  —  BONDS  —  PAYMENT  OF  INTEREST. 

Gen.  Stat.,  §  2702,  declaring  that  the  county  treasurer  must  pay 
out  of  any  moneys  belonging  to  the  school  district  the  interest 
upon  any  bonds  issued  by  the  school  district  under  S§  2697-2701, 
authorizing  districts  to  borrow  money  and  issue  coupon  bonds 
therefor,  when  the  same  become  due  and  are  presented  at  the 
treasurer's  office,  is  applicable  only  to  moneys  belonging  to  the 
school  district  in  the  special  interest  fund  for  payment  of  interest 
upon  bonds,  and  is  unconstitutional,  in  so  far  as  it  purports  to 
command  the  treasurer  to  pay  interest  coupons  from  moneys 
raised  by  taxation  tor  other  school  purposes.  (Munson  y.  Mud- 
«ett,  15  Wash.  321,  distinguished.) 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon, 
John  K.  Wixn,  Judge.    A&rmed. 

Ira  Bronson,  and  Burhe,  Shepard  &  McGilvra,  for  ap- 
pellants. 

Kerr  &  McCordy  Black  &  Learning,  and  Fairchild 
d'  Bruce,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavts,  J. — Plaintiff  Sheldon  made  application  for  a 
vmi  of  mandamus  to  compel  defendant  Purdy,  as  treasurer 
of  Whatcom  county,  to  pay  coupons  due  upon  bonds  issued 
by  school  district  No.  25,  which  coupons  were  for  interest 
due  on  bonds  November,  1893  and  1894.  The  affidavit 
for  the  writ  stated  that  the  treasurer  had  funds  in  his 
hands  belonging  to  the  school  district  sufficient  to  pay  the 
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coupons.  The  county  treasurer  answered  that  the  plain- 
tiff's bonds  were  an  issue  of  $10,000,  made  November  1, 
1891,  and  that  November  1,  1890,  a  ,prior  issue  of  bonds, 
a  part  of  the  same  series,  and  under  the  same  vote  of 
authorization,  was  made  by  the  district,  amoimting  to 
$30,000,  the  interest  upon  which  since  November  1,  1893, 
is  also  in  default;  that  the  school  district's  money  in  his 
hands  is  in  two  funds,  one  of  which  is  known  as  the  general 
or  apportionment  fund,  and  is  composed  chiefly  of  nuoneys 
apportioned  to  said  district  by  the  county  superintendent 
on  the  general  school  funds  of  the  county  by  taxation  in 
the  county  for  general  school  purposes,  which  comprise 
also  moneys  received  from  the  state  of  Washington  from 
the  permanent  school  fund,  and  the  other  of  the  funds  is 
known  as  the  special  fund  of  the  school  district,  and  is  com- 
posed and  made  up  of  the  taxes  collected  from  the  special 
levy  of  taxes  ordered  by  the  directors,  which  was  made 
for  the  purpose  of,  and  in  an  amount  at  that  time  by  the 
board  deemed  to  be  sufficient  to  pay  and  defray,  all  current 
expenses  of  the  school  district,  including  interest  on  bonds 
and  outstanding  warrants  issued  for  current  expenses,  and 
that  no  levy  or  order  was  made  for  a  tax  to  be  applied  ex- 
clusively for  the  payment  of  interest  on  any  bonds  of  the 
district.  The  plaintiffs  K  W.  Harris  &  Co.  were  the 
owners  of  the  $30,000  issue  of  bonds  mentioned  in  the 
treasurer's  answer,  and  likewise  presented  interest  coupons 
due  on  said  bonds,  amounting  to  $1,050,  to  the  county 
treasurer,  and  demanded  payment  of  their  interest,  and  ap- 
plied to  the  superior  court  for  a  peremptory  writ  of  manda- 
mus compelling  the  county  treasurer  to  pay  their  interest 
coupons.  In  each  action  the  Blaine  National  Bank  inter- 
vened, and  alleged;  That  the  $40,000  series  of  bonds 
issued  by  the  school  district  and  held  by  the  plaintiffs  in 
both  actions  was  issued  by  authority  of  a  special  election 
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called  by  the  school  district  in  pursuance  of  the  statute 
to  vote  upon  the  proposition  of  allowing  the  district  to  bor- 
row money  and  issue  negotiable  coupon  bonds  therefor  to 
the  amount  of  $40,000;  said  money  to  be  used  for  the 
following  pusposes:  "First.  In  constructing  a  central 
school  house  or  building  on  block  No.  17  in  Warren's  First 
addition  to  the  town  of  Blaine,  Whatcom  coimty,  Wash- 
ington, and  for  providing  the  same  with  all'  necessary 
furniture  and  apparatus.  Second.  For  purchasing  lots 
N08.  4,  5  and  6  in  block  No.  17  of  the  original  town  site 
of  Blaine,  Whatcom  county,  Washington^  at  an  agreed 
price  of  five  hundred  dollars  per  lot,  as  a  school  house  site, 
and  for  the  purpose  of  constructing  on  the  said  site  a  ward 
school  house  or  building,  and  to  provide  the  same  with  the 
necessary  furniture  and  apparatus.  Third.  For  purchas- 
ing lots  Nos.  2,  3  and  4  in  block  No.  2  in  Rostangh's  first 
addition  to  the  town  of  Blaine,  Whatcom  county,  Wash- 
ington, as  a  school  site  or  sites,  at  an  agreed  price  of  five 
hundred  dollars  per  lot,  and  for  the  purpose  of  building 
thereon  a  ward  school  house  or  building  and  to  provide  the 
same  with  all  necessary  furniture  and  apparatus.  Fourth. 
For  the  purpose  of  funding  and  redeeming  the  then  out- 
standing indebtedness  of  the  said  school  district;  said 
bonds,  if  issued,  to  bear  a  rate  of  interest  not  to  exceed  ten 
per  cent,  per  annum,  payable  semi-dhnually,  and  to  be  pay- 
able in  twenty  years  from  date."  That  at  the  date  of  the 
issuance  of  the  bonds  there  were  outstanding  a  large 
amoimt  of  warrants  issued  by  the  school  district  for  current 
expenses  in  support  of  the  school,  which  warrants  were, 
by  the  terms  and  conditions  upon  which  the  bonds  were 
issued,  to  be  funded,  and  to  be  paid  by  the  proceeds  of  the 
sale  of  the  bonds,  and  prior  to  the  date  of  the  issuance 
of  the  last  series,  the  $10,000,  dated  November  1,  1891, 
the  district  issued  a  large  amount  of  warrants  for  moneys 
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due  for  the  purchase  of  school-house  sites,  and  also  for 
money  due  for  labor  performed  in  the  construction  of  a 
school  house.  That  the  intervenor  is  the  holder  and  owner 
of  the  warrants  issued  for  the  purchase  of  the  school-house 
site  to  the  amount  of  $164.34,  and  of  the  warrants  issued 
for  the  construction  of  the  school  house  in  the  amount  of 
$127.90,  and  of  the  warrants  which  were  to  be  funded  and 
paid  by  the  moneys  received  from  the  sale  of  the  bonds, 
the  amount  of  $374.50.  That  the  intervenor  also  owns 
and  is  in  possession  of  the  other  warrants  of  the  school  dis- 
trict, issued  for  the  current  expenses  incidental  and  neces- 
sary to  the  maintenance  of  the  school,  to  the  amount  of 
$339.03,  and  all  of  which  warrants  had  been  presented  to 
the  county  treasurer,  and  payment  was  refused,  and  the  treas- 
urer indorsed  thereon,  "  Presented  for  payment,  and  pay- 
ment refused  for  want  of  funds."  And  that  the  warrants 
were  registered  by  the  treasurer.  The  two  actions  are 
heard  together  here.  It  is  admitted  that  there  is  in  the 
custody  of  the  county  treasurer,  defendant,  a  cash  balance 
of  $1,320.59  in  the  general  or  apportionment  fund  of  the 
school  district,  and  in  the  special  fund  heretofore  men- 
tioned a  cash  balance  of  $1,725.41,  and  that  prior  to  the 
presentation  to  the  county  treasurer  of  the  interest  coupons 
referred  to  and  held  by  them,  and  prior  to  the  maturity  of 
any  interest  coupons  of  the  school  district,  there  had  been 
issued  by  the  school  district  for  the  annual  current  ex- 
penses, including  the  money  due  from  the  district  for  the 
salary  of  teachers,  fuel  and  other  current  and  necessary 
annual  expenses  for  conducting  the  schools  in  the  district, 
warrants  to  the  amount  of  $6,959.80,  which  warrants  had 
been  presented  to  the  defendant  Purdy  as  treasurer,  and 
registered  as  outstanding  warrants  of  the  district,  and  each 
of  said  warrants  indorsed,  "  Presented  for  payment,  and  not 
paid  for  want  of  funds;"  and  that  the  $389.08  of  the  war- 
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rants  held  by  the  intervenor  were  a  part  of  the  series  of 
warrants  last  above  mentioned. 

Constitution,  §§  1-3,  art.  9,  created  a  common  school 
fund,  which  shall  be  exclusively  applied  to  the  support  of 
common  schools.  The  legislature  embodied  the  constitu- 
tional provisions  in  §§  815,  816  (1  HilFs  Code).  Sec.  817 
of  that  Code  has  provided  additional  support  for  schools  by 
creating  a  county  school  fund,  which  is  supplied  by  direct 
levy  upon  each  county  by  the  county  commissioners,  and 
into  this  fund  also  are  paid  fines  for  bireach  of  penal  laws 
of  the  state.  Sec.  818  also  provides  that  a  special  tax  may 
be  levied  by  the  school  district  for  furnishing  additional 
school  facilities,  for  the  payment  of  teachers'  wages,  build- 
ing school  houses,  repairing  and  furnishing  apparatus,  and 
limits  the  tax  to  five  mills  on  the  dollar,  unless  authorized 
by  vote  of  the  electors  of  the  district  at  an  election  held 
for  that  purpose.  It  will  be  observed  that  §  818  does  not 
make  any  provision  for  payment  of  interest  due  on  school 
district  bonds.  The  above  sections  are  all  found  under  the 
title  of  "  Public  Education,"  in  Hill's  Code.  Sec.  2697 
(1  Hill's  Code),  contains  the  authority  which  enables  school 
districts  to  borrow  money  and  issue  negotiable  coupon 
bonds  therefor.  That  section  and  the  ones  following,  to 
and  inclusive  of  §  2701,  contain  all  the  authority  for  the 
issuance  of  negotiable  coupon  bonds,  as  held  by  plaintiffs, 
by  school  districts,  and  the  measure  of  the  liability  of  the 
districts  therefor,  and  the  mode  of  the  payment  of  both 
principal  and  interest  of  such  bonds.  Sec.  2701  prescribes 
the  duty  of  directors  to  ascertain  and  levy  annually  the 
tax  necessary  to  pay  the  interest  on  such  bonds  as  it  be- 
comes due,  with  a  further  provision  for  levy  of  a  tax  to 
meet  principal  of  the  bonds.  Sec.  2702  declares  that  the 
county  treasurer  must  pay  out  of  any  moneys  belonging 
to  the  school  district  the  interest  upon  any  bonds  issued 
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under  this  act  by  such  school  district,  when  the  same  be- 
comes due,  upon    presentation    at    the    treasurer's  office. 
Under  this  last  section,  plaintiffs  maintain  that  interest 
due  on  school  district  bonds  is  preferred  to  any  other  lia- 
bility of  the  district,  and  must  be  paid  when  there  are  any 
funds  belonging  to  the  district  in  possession  of  the  county 
treasurer.     If  it  were  not  for  these  provisions,  that  the 
treasurer  must  pay  out  of  any  moneys  belonging  to  the 
district  iaterest  upon  any  bonds  issued  under  this  act,  there 
would  be  no  contifoversy  among  the  parties  now  before 
the  court.    The  plaintiffs  and  the  intervenor  are  alike 
creditors  of  school  district  No.  25.    The  relation  of  debtor 
and  creditor  exists  between  them.    There  can  be  no  reason 
found   in    their  respective  contracts  why  either   creditor 
should  be  preferred  to  all  the  other  creditors.    But  it  is  con- 
tended by  plaintiffs  that  §  2702  establishes  their  prefer- 
ential right  to  payment.    We  do  not  think  a  fair  construc- 
tion of  the  legislation  mentioned  before  establishes  such 
preference.    The  county  treasurer  has  money  in  two  funds 
— one  arising  from  the  apportionment  of  the  county  super- 
intendent, which  includes  the  money  appropriated  by  the 
state  and  paid  into  the  common  school  fund,  and  the  other 
collected  under  a  tax  levied  by  the  coimty  commissioners 
under  §  817,  above  mentioned.    This  fund,  under  the  con- 
stitution, is  devoted  to  the  support  of  the  public  schools. 
That  portion  coming  from  the  irreducible  common  school 
fund  is  devoted  to  the  payment  of  current  expenses.    The 
building  of  new  school  houses  and  the  purchase  of  school 
house  sites  do  not  come  within  any  authorized  signification 
of  "  current  expenses."    Neither  do  they  come  within  any 
well-defined    acceptation    of   "support   of    the   conmion 
schools."     Both  the  terms  "support"  and  "current  ex- 
penses," when  applied  to  the  common  schools  of  this  state, 
mean  continuing  regular  expenditures  for  the  maintenance 


SHELDON  V.  PUBDY.  141 


June,  1897. 1         Opinion  of  the  Court  —  Rbavis,  J. 

of  the  schools.  Building  a  new  school  house  and  purchas- . 
ing  a  site,  while  at  times  necessary  and  proper,  are  unusual 
and  extraordinary  expenditures;  and  the  legislature,  in 
consonance  with  the  constitution,  has  evidently  had  this 
in  mind.  Two  methods  have  been  provided  for  building 
school  houses — ^the  first  by  a  special  tax  levied  by  the  dis- 
trict as  provided  in  §  818,  and  the  second  as  prescribed 
by  §  2697 — ^the  bond  act.  In  both  ways  the  school  district, 
alone  and  locally,  assumes  the  responsibility  of  the  expendi- 
ture; and  it  may  not  divert  taxes  raised  for  other  purposes 
by  the  county  conmiissioners,  and  paid  by  a  general  tax 
of  the  county,  and  aided  by  appropriations  from  the  state 
to  the  payment  of  its  special  local  debt.  Sec.  5,  art.  7  of 
the  constitution,  provides,  "  No  tax  shall  be  levied  except 
in  pursuance  of  law;  and  every  law  imposing  a  tax  shall 
state  distinctly  the  object  of  the  same,  to  which  only  it 
shall  be  applied.^'  This  is  an  elementary  doctrine  in  taxa- 
tion, and  without  the  constitutional  declaration  it  has  been 
held  almost  uniformly  that  there  could  be  no  diversion 
of  moneys  collected  by  taxation  for  a  special  purpose,  and 
placed  in  a  fund  created  for  such  purpose.  Sec.  2702,  1 
Hill^s  Code,  evidently  imposed  the  duty  upon  the  county 
treasurer  to  pay,  out  of  any  moneys  belonging  to  the  school 
district  in  the  special  interest  fund  for  payment  of  inter- 
est upon  bonds,  any  moneys  in  such  fund,  on  presentation 
of  interest  bonds,  and  can  go  no  further.  Notwithstanding 
its  express  declaration,  that  section,  in  so  far  as  it  purports 
to  command  the  treasurer  to  pay  interest  coupons  from 
moneys  raised  by  taxation  for  another  purpose,  is  unconsti- 
tutional, and  therefore  void.  The  case  of  Munson  v.  Mud- 
getty  15  Wash.  321  (46  Pac.  256),  is  cited  by  counsel  for 
plaintiffs  as  controlling  in  the  decision  of  this  case^  That 
case,  however,  arose  under  §  2681  of  the  General  Statutes 
providing  that  interest  coupons  upon  bonded  indebtedness 
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of  counties  should  rank  as  warrants  upon  the  general  fund; 
and  it  was  held  that  such  coupons  were  payable  in  the  order 
of  their  issuance  or  date,  of  equal  rank  with  county  war- 
rants on  the  genral  fund,  and  we  cannot  rule  that  it  is 
applicable  here. 

The  superior  court  denied  both  plaintiffs' applications  for 
mandamus,  and  directed  the  payment  of  warrants  held  by 
interveners,  and  its  judgment  is  affirmed. 

Scott,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 


[No.  2544.    Decided  June  17, 1897.] 

P.  J.  Nason,  Respondent,  v.  The  Northwestern  Mill- 
ing AND  Power  Company  et  al. ,  Defendants,  Amster- 
DAMSCH  Trustee's  Kantoor,  Appellant. 

MECHANICS*  LIENS  —  PRIORITY  OVER  MORTGAGE  —  ENFORCEMENT  —  CON- 
TRACT OF  EMPLOYMENT  —  EFFECT  OF  MONTHLY  PAYMENTS. 

Under  Laws  1893,  p.  33,  §§  4,  5,  providing  that  when  a  claim  of 
Hen  for  labor  or  material  performed  or  furnished  upon  a  building 
is  filed  within  ninety  days  from  the  date  of  cessation  of  the  per- 
formance of  such  labor  or  of  the  furnishing  of  such  material,  the 
lien  shall  be  preferred  to  any  lien,  mortgage  or  other  incumbrance 
which  may  attach  subsequently  to  the  time  of  the  commence- 
ment  of  the  performance  of  the  labor  or  the  furnishing  of  the 
material,  when  a  claim  of  lien  for  labor  is  filed  within  the  stat- 
utory time,  the  lien  therefor  relates  back  to  the  time  of  commence- 
ment of  the  labor  and  has  priority  over  a  mortgage  subsequently 
executed  on  the  premises,  although  the  claim  of  lien  may  not  be 
filed  until  after  foreclosure  proceedings  have  been  instituted  by 
the  mortgagee  and  after  notice  of  lis  pendens  filed. 

Laws  1893,  p.  36,  §  11,  providing  that  "  no  person  shall  begin 
an  action  to  foreclose  a  lien  upon  any  property  while  a  prior 
action  begun  to  foreclose  another  lien  on  the  same  property  is 
pending,"  etc.,  except  by  intervening  therein,  has  reference  only 
to  the  enforcement  of  liens  for  labor  and  material,  and  does  not 
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restrain  the  holder  of  a  mechanic's  lien  from  bringing  a  separate 
action  for  its  enforcement  while  a  mortgage  foreclosure  is  pend- 
ing. 

The  fact  that  compensation  for  serrlces  is  payable  monthly 
would  not  affect  a  contract  of  employment  in  drawing  plans  and 
superintending  the  construction  of  a  building  which,  from  its  very 
nature,  would  indicate  that  the  contract  of  employment  was  an 
entirety  and  not  one  merely  of  monthly  service. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Jami^s  Z.  Moobe,  Judge.    Affirmed. 

Binkley,  Taylor  &  McLaren,  for  appellant. 
James  Dawson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  commenced  by  respond- 
ent in  the  superior  court  for  Spokane  county  to  foreclose 
a  lien  for  services  rendered  and  labor  performed  as  "  archi- 
tect, superintendent  and  laborer"  in  and  upon  a  certain 
large  brick  building,  owned  by  the  Northwestern  Milling 
and  Power  Company,  a  corporation,  between  the  22d  of 
April,  1895,  and  the  14th  of  March,  1896.  Respondent's 
claim  for  lien  was  filed  for  record  in  the  auditor's  office  on 
the  12th  day  of  May,  1896.  The  Amsterdamsch  Trustee's 
Kantoor,  a  corporation,  was  made  a  party  to  the  proceeding 
under  the  general  allegation  that  it  had,  or  claimed  to  have, 
some  interest,  which  respondent  alleged  was  subsequent  to 
and  subject  to  his  lien.  The  milling  company  made  no 
appearance  in  the  action.  The  appellant,  on  the  1st  day 
of  June,  1896,  filed  a  general  demurrer  which  it  appears 
to  have  abandoned,  and,  thereafter,  on  the  10th  day  of 
J  une  it  made  answer,  in  which  it  affirmatively  alleged  that 
on  the  2d  day  of  June,  1896,  in  an  action  pending  in  the 
superior  court  of  Spokane  county,  in  which  it  was  plaintiflF 
and  the  Northwestern  Milling  and  Power  Company,  a  cor- 
poration, was  defendant  (being  cause  No.  10,592  in  that 
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court),  a  decree  was  entered  in  its  favor  foreclosing  a  mort- 
gage made  by  the  milling  company  upon  the  premises 
affected  by  and  embraced  within  respondent's  claim  of  lien, 
and  that  the  action,  in  which  said  decree  was  given  and 
made,  was  commenced  by  the  filing  of  a  complaint  therein 
with  the  clerk  of  said  superior  court  on  the  20th  day  of 
March,  1896,  and  on  the  same  day  filing  with  the  auditor 
a  notice  of  the  pendency  of  said  action;  that  in  and  by  the 
decree  aforesaid  all  persons  claiming  through  or  under  the 
defendants  in  that  action,  subsequent  to  the  filing  of  plain- 
tiff's mortgage  or  subsequent  to  the  filing  of  the  notice  of 
lis  pendens  in  said  action,  were  barred  and  foreclosed  of 
and  right,  estate,  interest  or  lien  upon  the  premises  affected 
thereby. 

The  answer  did  not  disclose  the  date  of  the  execution  or 
record  of  appellant's  mortgage,  but,  as  already  noticed,  it 
alleged  that  the  action  to  foreclose  it  was  commenced,  and 
notice  of  lis  pendens  filed,  on  the  20th  of  March,  1896, 
which  was  prior  to  the  record  of  respondent's  claim  for 
lien.  At  the  trial,  after  respondent  had  introduced  his 
evidence  and  rested,  appellant's  counsel  entered  the  follow- 
ing motion: 

"  I  move  that  the  action  be  dismissed,  as  it  appears  by 
the  evidence  and  the  admissions  of  plaintiff  himself  that  he 
was  employed  by  the  month,  and  by  the  complaint  it  ap- 
pears that  he  has  been  paid  for  at  least  two  months  of  his 
employment.  I  would  like  to  have  the  record  in  the  case 
of  the  Amsterdamsch  Trustee^s  Kantoor  v,  N.  W.  Milling 
and  Power  Company,  in  order  to  show  our  lis  pendens  was 
filed  and  our  decree,  unless  Mr.  Dawson  [respondent's  at- 
torney] is  willing  to  admit  the  lis  pendens  was  filed  on  the 
20th  of  March." 

Thereupon  respondent's  coimsel  objected  and  the  court 
sustained  the  objection,  and  no  further  proof  being  offered 
by  either  party  the  court  made  its  findings  and  entered  de- 


NA80N  V.  NORTHWESTERN  MILUNG  &  POWER  CO.  I45 
June,  1807.1        Opinion  of  the  Court—  Gordon,  J. 

cree  in  favor  of  the  respondent,  from  whicli  the  mortgagee 
has  appealed. 

A  single  error  is  assigned,  viz. :  "  That  the  trial  court 
erred  in  excluding  the  testimony  offered  on  behalf  of  ap- 
pellant." Included  within  the  statement  of  facts  which 
has  been  brought  to  this  court  are  what  purport  to  be  copies 
of  certain  portions  of  the  record  in  an  action  entitled  the 
Amsterdamsch  Trtistee^s  Kantoor  v.  N.  W.  Milling  and 
Power  Company y  the  parts  of  records  so  referred  to  being 
the  findings  of  fact,  conclusions  of  law  and  decree  of  the 
court  in  that  action,  and  also  the  notice  of  lis  pendens  here- 
tofore referred  to.  From  such  findings  it  appears  that  ap- 
pellant's mortgage  was  executed  on  May  21,  1895,  and 
recorded  on  the  same  day.  Upon  the  record,  it  is  doubtful 
if  appellant  is  entitled  to  be  heard  to  urge  that  the  court 
excluded  any  testimony  offered  by  it.  The  statement  of 
counsel,  that  he  ^'  would  like  to  have  the  record  in  the  case 
of  [naming  it],"  was  made  in  connection  with  his  motion 
to  dismiss,  and  it  seems  to  us  not  to  have  amounted  to  an 
offer  of  evidence,  nor  from  the  language  employed  could 
it  be  told  what  the  "  record  "  so  offered  contained.  But, 
aside  from  this,  and  assuming  that  the  proper  offer  was 
made,  we  are  of  the  opinion  that  the  court  did  not  err  in 
excluding  the  findings  of  fact  and  the  decree  in  the  action 
referred  to.  Respondent  was  not  a  party  to  that  action, 
and  could  only  be  affected  thereby  upon  the  theory  that  he 
acquired  an  interest  in  the  premises  svbsequent  to  the  filing 
of  the  notice  of  lis  pendens  therein;  and  it  is  the  contention 
of  appellant  that  the  respondent  acquired  no  interest  in  the 
mortgaged  premises  until  he  filed  his  claim  of  lien  on  May 
12y  1896,  and  its  entire  case  is  based  upon  that  assumption. 
The  doctrine  of  lis  pendens  is  that  "  a  purchaser,  assignee 
or  attaching  creditor  of  mortgaged  premises,  during  the 
pendency  of  a  suit  to  foreclose,  is  bound  by  the  decree  made 

10—17  WASH. 
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against  the  party  to  the  action  from  or  through  whom  he 
derives  title  "  (Wiltsie,  Mortgage  Foreclosures,  §  130),  and 
if  appellant's  contention  that  a  claimant  under  a  mechanic's 
lien  acquires  no  interest  in  the  premises  until  he  files  his 
lien  claim  is  correct,  it  would  undoubtedly  have  been 
proper  for  the  appellant  to  have  shown  that  its  notice  of 
lis  pendens  was  filed  prior  to  respondent's  notice  of  lien 
claim.  Our  statute  on  the  subject  of  mechanics'  liens  pro- 
vides (Session  Laws  1893,  pp.  33  and  34). 

"  Sec.  4.  The  liens  created  by  this  act  are  preferred  to 
any  lien,  mortgage  or  other  incumbrance  which  may  attach 
subsequently  to  the  time  of  the  commencement  of  the  per- 
formance of  the  labor,  or  the  furnishing  of  the  materials 
for  which  the  right  of  lien  is  given  by  this  act." 

Sec.  5  provides  that 

"  No  lien  created  by  this  act  shall  exist,  and  no  action 
to  enforce  the  same  shall  be  maintained,  unless  within 
ninety  days  from  the  date  of  the  cessation  of  the  perform- 
ance of  such  labor  or  of  the  furnishing  of  such  materials, 
a  claim  for  such  lien  shall  be  filed  for  record  as  hereinafter 
provided,  in  the  office  of  the  county  auditor  of  the  county 
in  which  the  property,  or  some  part  thereof  to  be  affected 
thereby,  is  situated." 

The  language  of  the  statute  admits  of  little  difficulty  in 
its  construction.  The  lien  which  the  act  affords  to  the 
laborer  is  preferred  to  any  mortgage  attaching  "  subse- 
quently to  the  time  of  the  commencement  of  the  perform- 
ance of  the  labor,"  and  the  effect  of  the  statute  is  such  that, 
when  a  claim  for  lien  is  filed  within  the  time  designated  by 
the  act,  the  lien  "  relates  back  to  the  time  when  the  work 
was  performed  or  the  material  furnished,  and  hence  takes 
precedence  of  all  claims  to  the  property  improved  which 
have  been  fastened  upon  it  since  that  time."  Trammell  v. 
Mount,  68  Tex.  210  (4  S.  W.  377,  2  Am.  St.  Rep.  479); 
Lookout  Lumber  Co,  v.  Mansion  Hotel j  etc.,  Ry,  Co,,  109 
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X.  (\  658  (14  S.  E.  35):  Monroe  v.  Westy  12  Iowa,  119 
(70  Am.  Dec.  524);  Phillips,  Mechanics'  Liens  (3d  ed.), 
§228. 

It  is  also  urged  that  the  evidence  offered  would,  if  ad- 
mitted, have  shown  an  action  pending  for  the  foreclosure 
of  the  mortgage  when  respondent  began  his  action,  and  that 
therefore  respondent  was  not  entitled  to  begin  an  independ- 
ent action  for  the  foreclosure  of  his  lien  against  the  same 
premises,  and  §  11,  ch.  24,  Laws  1893,  p.  36,  is  cited  in 
support  of  this  contention.     That  section  is  as  follows: 

'*  The  liens  provided  by  this  act,  for  which  claims  have 
been  filed,  may  be  foreclosed  and  enforced  by  a  civil  action 
in  the  court  having  jurisdiction;  in  any  action  brought  to 
foreclose  a  lien,  all  persons  who,  prior  to  the  commence- 
ment of  such  action,  have  legally  filed  claims  of  liens 
against  the  same  property,  or  any  part  thereof,  shall  be 
joined  as  parties,  either  plaintiff  or  defendant;  and  no  per- 
son shall  begin  an  action  to  foreclose  a  lien  upon  any  prop- 
erty while  a  prior  action  begun  to  foreclose  another  lien 
on  the  same  property  is  pending,  but  if  not  made  a  party 
plaintiff  or  defendant  to  such  prior  action,  he  may  apply 
to  the  court  to  be  joined  as  a  party  thereto,  and  his  lien 
may  be  foreclosed  in  such  action." 

To  this  contention  there  are  two  answers:  (1)  That 
the  evidence  offered  does  not  show  when  the  foreclosure 
action  was  begun.  Xeither  the  summons  nor  complaint  in 
that  action  was  offered  in  evidence  and  the  notice  of  lis 
pendens,  which  appears  to  have  been  filed  on  March  20, 
1S06,  was  not  in  itself  the  best,  or  any,  evidence  of  the 
commencement  or  existence  of  an  action.  (2)  The  stat- 
ute relied  upon  (§11,  supra )y  does  not  relate  to  mortgage 
foreclosures,  but  only  to  ''  the  liens  provided  by  this  act." 
The  title  of  the  act  is  "An  act  creating  and  providing  for 
the  enforcement  of  liens  for  labor  and  materialy^  and  we 
are  not  disposed  to  enlarge  the  terms  of  that  section,  or  to 
extend  it  to  cases  not  embraced  \vithin  its  express  terms. 
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It  is  also  urged  that  the  respondent's  claim  for  lien  is 
based  upon  services  rendered  under  an  employment  from 
month  to  month^  and  that  all  work  done  by  him  subsequent 
to  the  recording  of  appellant's  mortgage  was  performed 
under  contracts  made  by  him  after  legal  notice  of  appel- 
lant's rights,  and  his  lien  therefore  is  subordinate  to  appel* 
lant's  mortgage.  We  think  it  is  apparent  from  the  record 
that  the  contract  of  employment  was  an  entirety,  and  con- 
templated not  only  the  drawing  of  plans,  but  superintend- 
ing the  construction  of  the  building  to  completion,  and 
the  fact  that  under  it  compensation  was  to  be  made  by  the 
month  does  not  affect  the  contract  Phillips,  Mechanics' 
liens,  §  229  and  authorities  there  cited. 

Decree  affirmed. 

Scott,  C.  J.,  and  Dunbak,  Andkbs  and  Keavis,  JJ., 
concur. 


[No.  2577.  Decided  June  17, 1897.] 

1 17  \As\  WiNNiFRED  Mears,  Respondent,  v.  Perry  W.  Lamona 
et  al. ,  Appellants. 

VKSTBD  BBMAINDEB  —  8ALB  FOB  DBBT8  —  BIGHTS  OF  PABTIB8. 

When  an  action  In  the  nature  of  creditors'  biU  Is  brought  for 
the  purpose  of  subjecting  to  the  lien  of  a  judgment  the  vested  in- 
terest of  the  debtor  in  his  mother's  estate,  In  which  he  had  a 
future  right  of  possession,  with  no  beneficial  Interest  meanwhile, 
and  an  immediate  sale  of  his  Interest  would  cause  an  Inequitable 
sacrifice  of  his  Interests,  the  court  should  refuse  to  order  a  sale 
of  his  Interest  prior  to  the  reduction  of  his  estate  to  possession. 

While  the  vested  Interest  In  an  estate  of  a  devisee  having  a 
future  right  of  possession,  but  no  beneficial  Interest  meanwhile, 
may  be  reached  by  his  creditors,  yet  where  an  action  in  the  nature 
of  a  creditor's  bill  is  brought  for  the  purpose  of  subjecting  sach 
vested  Interest  to  the  lien  of  a  Judgment,  the  court,  In  ordering 
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sale  of  hiB  Interest  in  the  estate,  is  warranted  in  decreing  that 
sale  be  postponed  until  his  intangible  interest  is  reduced  to  pos- 
session, when  it  appears  that  an  immediate  sale  would  cause  an 
inequitable  sacrifice  of  his  property,  and  that  the  creditor  would 
be  compelled  to  wait  but  a  few  years  in  consequence  of  such  post- 
ponement. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
James  Z.  Moore,  Judge.     Decree  modified. 

W.  H.  Smiley,  for  appellants. 

JoneSy  Belt  &  Quinn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  is  a  proceeding  whereby  the  plaint- 
iff is  undertaking  to  subject  the  interest  of  the  defendant, 
Perry  W.  Lamona,  in  his  mother's  estate  to  the  payment 
of  a  judgment  obtained  against  him  on  a  promissory  note. 
An  execution  had  been  issued  and  returned  nulla  "bona. 
The  interest  aforesaid  arises  under  the  terms  of  the  will 
of  the  mother,  Hessa  Ann  Lamona,  which,  omitting  the 
formal  parts,  is  as  follows: 

"  First  I  bequeathe  to  Mrs.  Winifred  Fruit  the  sum  of 
two  hundred  and  forty  dollars,  to  be  paid  from  my  said 
estate  in  lawful  money  of  the  United  States,  without  deduc- 
tion or  diminution  from  said  sum  for  any  purpose,  and 
without  interest  thereon  up  to  the  time  my  estate  shall  be 
by  my  executors  distributed  as  hereinafter  specified,  but 
nothing  herein  contained  shall  prevent  my  said  executors 
from  paying  said  sum  from  the  proceeds  of  my  estate  by 
the  sale  of  personal  property  or  from  the  increase  of  the 
eonmiunity  property  now  belonging  to  my  husband,  John 
H.  Lamona,  and  to  myself  at  any  time  my  said  executors 
may  deem  it  best  to  make  such  payment. 

^  Second.  I  give  and  bequeathe  to  my  husband,  John  H. 
Lamona,  the  sum  of  two  thousand  dollars,  to  be  paid  to 
him  out  of  my  estate,  in  lawful  money  of  the  United  States, 
without  deduction  or  diminution  from  said  sum  for  any 
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purpose  whatsoever,  and  without  interest  on  said  sum  up 
to  the  time  hereinafter  provided  for  the  distribution  of  my 
said  estate,  and  nothing  herein  contained  shall  be  construed 
to  prohibit  the  sooner  payment  of  said  sum  to  the  said  John 
H.  Lamona  upon  the  unanimous  consent  and  agreement  of 
my  said  executors. 

'^  Third.  I  give  and  devise  the  rest,  residue  and  remainder 
of  my  said  estate,  consisting  of  my  interest  in  the  com- 
munity property  of  myself  and  my  said  husband,  John  H. 
Lamona,  consisting  of  both  real  and  personal  property,  to 
my  son,  Perry  \V.  Lamona,  and  to  my  daughter.  Alma  E. 
Lamona,  share  and  share  alike.  And  it  is  my  wish  that 
said  community  property,  both  real  and  personal,  be  kept 
intact  as  far  as  may  be  possible  and  managed  and  controlled 
by  my  said  executors,  John  II.  Lamona  and  Perry  W. 
Lamona,  until  my  said  daughter.  Alma  E.  Lamona,  shall 
become  of  lawful  age,  or  until  her  sooner  decease,  deduct- 
ing from  my  interest  in  said  community  proi)erty  a  pro- 
portionate share  of  all  necessary  expenses  of  keeping,  main- 
taining and  educating  my  said  daughter.  Alma  E.  Lamona, 
and  also  the  proportionate  share  of  all  taxes,  interest  and 
insurance  on  such  property,  but  the  said  expenses  of  educa- 
tion, keeping  and  maintenance  of  my  said  daughter, 
together  ^vith  the  interest,  insurance  and  taxes  ui>on  said 
property,  are  to  be  paid  from  the  rents,  issues  and  profits 
of  said  community  estate,  each  bearing  the  proportionate 
share  thereof,  and  I  give  and  bequeathe  to  my  said  hus- 
band, John  IL  T^mona,  all  the  rest,  residue  and  remainder 
of  the  rents,  issues  and  profits  of  my  share  of  said  com- 
munity proi)erty. 

"  Fourth.  But  in  case  it  becomes  necessary  or  profitable, 
in  the  opinion  of  my  said  executors,  that  a  sale  of  any  of 
the  property  belonging  to  said  estate  shall  be  made,  then 
the  share  of  said  property  belonging  to  my  said  estate  shall 
be  placed  at  interest  for  the  benefit  thereof,  upon  approved 
and  ample  real  estate  security,  or  in  United  States,  state 
or  municipal  bonds  of  approved  value  as  security. 

"  Fifth.  When  my  said  daughter.  Alma  E.  Lamona,  shall 
become  of  lawful  age,  or  when  she  would  have  reached  the 
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age  of  eighteen  if  living,  then  it  is  my  order  that  my  said 
son,  Perry  W.  Lamona,  have  his  said  share  of  the  proceeds 
of  my  said  estate  at  its  then  value  the  same  being  one-half 
of  my  interest  in  said  estate,  the  rents  thereof  and  interest 
thereon,  if  any,  having  been  appropriated  by  my  said  hus- 
band, John  H.  Lamona,  but  all  increase  in  value  of  the 
real  estate  and  personal  property  being  construed  to  be  a 
portion  of  my  said  estate  for  distribution  under  the  pro- 
visions hereof. 

'*  Sixth.  When  my  said  daughter,  Alma  E.  Lamona,  shall 
have  arrived  at  the  age  of  twenty-five  years,  it  is  my  order 
that  her  share  of  said  estate  be  paid  to  her,  under  the  pro- 
visions of  this  vnlly  but  until  said  date  her  said  share  of 
my  said  estate  shall  be  held  in  trust  by  my  said  executors 
for  her  use  and  benefit,  paying  to  her  the  rents,  issues  and 
profits  thereof  for  her  support  and  maintenance.  And  if 
it  shall  be  deemed  for  the  best  interests  of  my  said  estate 
that  the  real  and  personal  property  thereof  shall  be  sooner 
sold,  that  the  same  shall  be  invested  in  approved  securities, 
and  held,  subject  to  the  provisions  of  this  will,  for  payment 
to  my  said  son  Perry  W.  Lamona,  after  August  12th,  1899, 
if  he  shall  so  elect,  and  to  my  said  daughter.  Alma  E.  La- 
mona, after  she  shall  have  arrived  at  the  age  of  twenty-five 
years. 

"  Seventh.  In  case  my  said  daughter.  Alma  E.  Lamona, 
shall  not  live  to  reach  the  age  of  eighteen  years,  or  in  case 
of  her  subsequent  death  without  marriage  and  without  is- 
sue, then  her  proportion  of  my  said  estate  shall  be  divided, 
share  and  share  alike,  between  my  said  husband,  John  II. 
Lamona,  and  my  said  son,  Perry  W.  Lamona,  and  in  case 
of  the  death  of  my  said  husband  before  my  said  daughter, 
Alma  E.  Lamona,  shall  have  arrived  at  the  age  of  eighteen 
vears,  then  it  is  my  wisli  that  the  guardiansliip  of  my  said 
daughter  be  intrusted  to  my  said  son.  Perry  W.  Lamona, 
and  that  her  said  estate  be  held  by  him  in  trust  for  her,  and 
to  be  paid  to  her,  the  rents,  issues  and  profits  thereof,  for 
her  maintenance  and  support  until  she  arrives  at  the  age  of 
twenty-five  years^  and  her  interest  therein  to  be  paid  to  her 
thereafter  as  she  may  direct. 
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"  Eighth.  I  hereby  nominate  and  appoint  my  said  hus- 
band, John  H.  Lamona,  and  my  said  son,  Perry  W.  La- 
mona,  both  of  the  city  and  comity  of  Spokane  and  state  of 
Washington,  to  be  the  executors  of  this  my  last  will  and 
testament,  without  bonds,  and  with  full  power  to  deed, 
mortgage,  sell  and  convey  my  said  estate,  both  real  and 
personal,  and  to  do  any  and  all  things  necessary  or  proper 
for  the  management  and  control  of  the  trust  herein  im- 
posed, providing,  however,  both  my  said  executors  shall 
concur  in  mortgaging,  selling  and  conveying  any  portion 
of  my  said  estate,  giving  also  to  my  said  executors  power 
to  act  as  herein  provided  without  the  intervention  of  the 
courts  of  this  state,  and  without  further  proceedings  therein 
than  the  probating  of  this  my  last  will  and  testament,  and 
it  shall  not  be  necessary  that  letters  testamentary  shall  be 
taken  out,  and  this  my  last  will  and  testament  shall  be  suffi- 
cient authority  for  the  performance  of  any  and  all  acts 
necessary  or  proper  as  in  this  will  directed,  and  I  hereby 
revoke  and  annul  all  former  wills  by  me  made,  and  declare 
this  instrument  to  be  my  last  will  and  testament." 

The  will  was  admitted  to  probate  in  the  superior  court  of 
Spokane  county,  where  the  present  proceeding  originated. 
Letters  testamentary  were  issued  to  Perry  W.  and  John  H. 
Lamona  and  they  entered  upon  the  execution  of  the  trust. 
After  the  return  of  the  execution,  and  after  the  expiration 
of  the  year  for  the  presentation  of  claims,  the  plaintiff  pre- 
sented a  petition  to  said  court  on  the  equity  side  setting  up 
the  foregoing  matters,  that  the  estate  was  of  the  value  of 
$45,000,  and  that  the  defendant.  Perry  W.  Lamona,  had 
no  other  property,  and  prayed  for  an  order  or  decree  sub- 
jecting the  interest  of  said  defendant  in  the  estate,  or  so 
much  thereof  as  might  be  necessary,  to  the  satisfaction  of 
her  claim,  and  that  said  executors  be  required  to  dispose  of 
a  sufficient  amount  of  said  property  within  such  time  as  the 
court  might  deem  just  for  the  purpose  of  obtaining  the 
necessary  funds  therefor. 


MEAR6  ▼.  LAMONA.  163 

June,  1897.]  Opinion  of  the  Court  —  Scott,  G.  J. 

A  motion  to  strike  out  certain  parts  of  the  complaint  or 
petition  was  granted,  but  under  the  present  aspect  of  the 
case  no  material  question  is  raised  thereby.  A  demurrer 
was  interposed  and  overruled,  and  the  defendants  answered 
alleging  that  the  said  Alma  E.  Lamona  would  not  reach  the 
age  of  eighteen  years  until  August  18,  1899,  and  asked 
that  the  proceedings  be  dismissed.  The  plaintiff  moved  for 
judgment  on  the  pleadings  and  the  court  granted  it,  where- 
upon this  appeal  was  taken. 

The  argument  of  the  appellants  is  largely  based  upon  a 
misconception  of  the  judgment  of  the  court,  as  we  view  it. 
The  appellants  understand  by  the  judgment  that  the  court 
directed  a  sale  of  a  part  of  the  property  of  the  estate,  and 
contend  that  this  could  not  be  done  under  the  terms  of 
the  will,  as  the  property  was  to  be  kept  intact  until  the 
daughter  arrived  of  age;  and  of  course  this  contention 
would  have  to  be  sustained  upon  the  statement  of  it,  as  the 
defendant  Perry  W.  Lamona  obtained  no  title  to  any  spe- 
cific property  under  the  will,  and  the  income  received  from 
the  whole  of  it  was  to  be  devoted  to  the  support  and  educa- 
tion of  the  daughter  until  she  attained  her  majority,  with 
the  surplus,  if  any,  to  the  husband,  so  that,  until  the 
daughter  became  of  age,  the  defendant  Ferry  W.  Lamana 
had  no  beneficial  interest  in  the  estate  whatever.  The  ap- 
pellants characterize  the  interest  of  said  defendant  in  the 
estate  as  a  vested  remainder,  and^  while  not  technically 
correct,  as,  strictly  speaking,  such  a  term  can  be  applied 
only  to  lands,  and  the  estate  consisted  of  both  real  and  per- 
sonal property,  with  power  conferred  upon  the  executors 
to  convert  the  real  estate  into  money  if  they  should' deem  it 
advisable,  thus  making  the  interest  of  said  defendant  what 
might  be  termed  more  properly  a  quasi  remainder  (20  Am. 
&  Eng.  Enc.  Law,  p.  894),  yet  the  distinction  is  not  very 
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material  in  this  instance,  and  the  designation  is  substan- 
tially correct.  While  said  defendant  had  a  vested  interest 
in  said  estate,  with  a  certain  future  right  of  possession,  it  is 
clear  that  he  had  no  authority  or  right  to  sell  or  convey 
any  specific  property  belonging  to  the  estate,  and  his  credi- 
tors certainly  could  obtain  no  greater  rights  in  the  property 
than  he  himself  had  under  the  will.  The  misconception  by 
the  appellants  of  the  court's  order  was  probably  based  upon 
its  findings  contained  in  the  decree,  one  of  which  was  as 
follows: 

"  2.  That  the  plaintiff  is  entitled  to  a  decree  subjecting 
the  interest  of  the  said  defendant  Perry  W.  Lamona  in  the 
estate  of  said  Hessa  Ann  Lamona,  deceased,  to  the  satisfac- 
tion of  plaintiff's  said  judgment,  and  declaring  the  same  to 
be  a  lien  upon  his  interest  therein,  and  requiring  said  exec- 
utors to  dispose  of  a  sufficient  amount  of  said  property  to 
pay  and  satisfy  the  plaintiff's  said  judgment  within  a  rea- 
sonable time." 

But  if  the  findings  were  indefinite  in  this  particular  the 
decree  rendered  thereon  was  not.     It  was  as  follows: 

"  It  is  therefore  ordered,  adjudged  and  decreed  that  the 
interest  of  the  said  defendant  Perry  W.  Lamona  in  and  to 
the  estate  of  Ilessa  Ann  Lamona,  deceased,  be,  and  is 
hereby  declared,  subject  to  the  lien  of  plaintiff's  said  judg- 
ment, procured  on  the  17th  day  of  December,  1895,  for  the 
sum  of  seven  himdred  fifty-two  and  10-100  dollars 
($752.10)  and  that  so  much  of  his  interest  in  said  estate  as 
may  be  necessary,  be  sold  by  the  said  executors  to  obtain 
sufficient  funds  to  pay  said  judgment  within  sixty  days  (60) 
days,  or  that  said  executors  show  cause  to  this  court  why 
they  cannot  do  so." 

Bv  this  decree  the  court  ordered  that  only  the  interest  of 
said  defendant  in  said  estate,  or  so  much  thereof  as  might 
be  necessary,  should  be  sold  to  satisfy  the  plaintiff's  judg- 
ment, and  did  not  direct  the  sale  of  any  tangible  property. 
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The  respondent  contends  that,  as  Perry  W.  Lamona  took 
a  vested  interest  in  liis  mother's  estate  at  the  time  of  her 
death,  this  would  carry  with  it  the  right  of  alienation,  and 
that  a  restriction  upon  the  right  to  alienate  imder  such 
circumstances,  if  contained  in  the  will,  would  be  void.  It 
is  sufficient  to  say  that  no  such  restriction  is  contained  in 
the  express  terms  of  the  will  as  to  his  interest,  and  we  are 
of  the  opinion  that  the  right  to  alienate  such  interest  ex- 
isted, although  he  could  not  convey  any  specific  property 
belonging  to  the  estate. 

The  contentions  of  the  respondent  in  this  particular  are 
somewhat  involved,  and,  if  we  understand  them,  seem  to 
conflict.  The  authorities  cited  in  her  brief  apply  only  to 
cases  where  the  beneficial  interest  had  vested,  and  in  such 
cases  forae  courts  have  held  that  a  restriction  upon  the  right 
to  alienate  is  void  and  that  the  property  might  be  reached 
by  creditors.  See  Hallet  v.  Thompson,  5  Paige  Ch.  583; 
Sparhawk  v,  Cloorij  125  Mass.  263;  Sears  v.  Putnam,  102 
Mass.  5. 

"But  whether  the  argument  of  the  respondent  is  directed 
to  the  intangible  interest  or  the  tangible  property,  the  cases 
cited  by  her  have  no  important  bearing  upon  this  case,  as  it 
stands  here.  Perry  W.  Lamona  had  no  immediate  bene- 
ficial interest  and  would  have  none  until  his  sister  arrived 
of  age.  He  could  not  reduce  his  interest  in  the  estate  to 
possession  before  that  time,  and  the  provisions  postponing 
his  right  of  possession  and  enjoyment  were  undeniably 
valid,  under  all  the  authorities.  Owing  to  the  power  con- 
ferred upon  the  executors  to  convert  the  real  estate  into 
money  at  their  option  and  to  loan  the  same,  there  was  also 
an  uncertainty  as  to  the  kind  of  property  which  he  would 
ultimately  take.  He  simply  took  a  vested  interest  in  the 
estate  at  the  time  of  his  mother's  deatli,  with  a  certain 
future  right  of  possession,  with  no  beneficial  interest  mean- 
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while,  and  it  was  not  such  an  interest  as  could  be  reached 
by  an  execution.    Freeman,  Executions  (2d  ed.),  §  122. 

Our  statutes  are  not  as  full  and  explicit  with  reference  to 
reaching  such  interests  as  those  of  most  of  the  other  states, 
and  many  of  the  cases  are  not  applicable  for  that  reason. 
It  not  being  any  tangible  property,  nor  a  debt  due,  nor  a 
fund  in  court,  none  of  the  provisions  with  reference  to 
garnishment  here  would  seem  to  cover  the  case,  from  the 
consideration  which  we  have  given  them,  and  it  is  not  con- 
tended that  they  do.  If  it  can  be  reached  by  virtue  of  any 
statutory  authority  in  this  state,  it  must  be  found  in  ch.  6, 
title  8,  vol.  n  of  the  Code,  providing  for  proceedings  sup- 
plementary to  execution — ^at  least  we  have  found  no  other 
statute  bearing  upon  the  subject,  and  none  has  been  cited 
by  the  parties;  in  fact,  neither  of  them  has  cited  the  above 
chapter,  and  apparently  the  respondent  has  not  relied  upon 
its  provisions.  In  Murne  v.  Schwabachery  2  Wash.  T.  130 
(3  Pac.  899),  the  supreme  court  of  the  territory  held  that 
proceedings  of  this  kind  were  in  the  nature  of,  and  in- 
tended to  serve  the  end  of,  a  creditor's  bill,  and  we  are 
aware  of  no  change  in  the  statutes  up  to  this  time  that  would 
require  a  different  construction.  There  might  be  some 
ground  for  contending,  however,  that  proceedings  under 
said  chapter  are  only  intended  for  the  purpose  of  reaching 
tangible  property,  except  in  the  case  of  its  provisions  with 
reference  to  debts.  But  whether  or  not  proceedings  there- 
under can  have  the  full  scope  of  a  creditor's  bill  is  not  im- 
portant here,  for  otherwise  the  remedies  would  be  concur- 
rent, and  a  creditor's  bill  is  intended  to  reach  all  species 
of  property  not  exempt,  which  could  not  be  reached  by  an 
execution  for  the  satisfaction  of  a  judgment.  Pacific  Batik 
V.  Robinson,  67  Cal.  620  (40  Am.  Rep.  120);  Haddm  v. 
Spader,  20  John.  654;  McDermutt  v.  Strong,  4  Johns.  Ch. 
687. 
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The  proceeding  resorted  to,  while  seemingly  appropriate, 
is  somewhat  novel.  As  stated,  it  is  not  claimed  to  have 
been  brought  under  the  provisions  of  any  statute,  nor  is  it 
claimed  to  be  a  creditor's  bill;  nothing  is  said  upon  the  sub- 
ject. But  of  course  it  is  in  the  nature  of  a  creditor's  bill, 
and  no  technical  questions  of  procedure  have  been  raised. 
The  plaintiff  filed  her  petition  or  complaint  in  the  court 
where  the  will  was  probated,  and  the  defendants  volun- 
tarily appeared  and  resisted  it.  While  in  their  answer  they 
asked  for  a  dismissal,  their  real  contention  seems  to  have 
been  that  the  court  had  no  authority  to  direct  a  sale  before 
the  interest  of  the  defendant  Perry  W.  Lamona  in  the 
estate  could  be  reduced  to  his  possession;  at  least,  that  is 
their  contention  here.  We  take  this  from  the  explicit  con- 
cession in  the  appellants'  brief,  the  concluding  paragraph 
of  which  is  as  follows: 

"The  appellants,  therefore,  submit,  in  closing,  as  they 
did  in  the  beginning,  that  the  decree  should  be  reversed; 
and  that  the  lower  court  should  be  directed  to  enter  a 
decree  declaring  the  judgment  to  be  a  lien  on  the  re- 
mainder; and  that  the  executors  be  required  to  dispose  of 
a  sufficient  amount  of  the  property  after  August  12,  1899, 
to  satisfy  respondent's  claim.  This  is  consonant  with  jus- 
tice. Otherwise,  the  sister  will  suffer  for  the  brother's 
debts." 

Although  this  was  made  upon  the  theory  that  the  court 
had  directed  a  sale  of  tangible  property  belonging  to  the 
estate.  It  is  apparent  that  there  is  no  desire  on  the  part 
of  the  defendant  Perry  W.  Lamona  to  avoid  payment  of 
the  debt,  and  the  sole  question  raised  is  as  to  whether  the 
coiurt  could  enforce  the  payment  of  the  debt  prior  to  the 
time  that  the  estate  should  be  reduced  to  the  possession  of 
said  defendant,  as  stated;  and  it  is  not  free  from  difficulty. 
The  interest  of  said  defendant  in  said  estate  was,  of  course, 
property,  and   the  policy  of  the  law  is  to  subject  every 
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species  of  property  of  a  judgment  debtor,  aboVte  exemp- 
tions, to  the  payment  of  his  debts.  The  vesting  of  estates 
and  the  right  to  alienate  property  are  also  favored  in  the 
law,  and  as  a  matter  of  right  the  defendant  Perry  W.  La- 
niona  could  at  any  time  after  the  death  of  his  mother,  by 
any  appropriate  conveyance,  have  disposed  of  his  interest, 
or  any  part  of  it,  in  the  estate.  Tiedeman,  Real  Property 
(Enlarged  ed.),  §§  399,  400.  Practically,  however,  there 
would  have  been  many  difficulties  in  the  way,  for  it  is  evi- 
dent that  under  the  terms  of  the  trust  imposed  by  the  will 
upon  the  executors  the  market  value  of  his  interest  would 
have  been  little,  if  anything — at  least  much  less  than  its 
prospective  value.  The  executors  were  authorized  to  act 
without  resorting  to  the  courts  except  to  prove  the  will,  and 
without  bonds.  The  defendant  Perry  W.  Lamona  was  one 
of  the  executors.  They  were  empowered  to  convert  the 
real  estate  into  money  and  to  loan  it.  Under  such  circum- 
stances it  is  probable  that  no  purchaser  could  have  been 
found  who  would  have  paid  anything  like  an  adequate 
price,  as  compared  with  the  value  of  the  estate  when  it 
should  be  reduced  to  possession;  and  in  the  case  of  an  ad- 
verse sale  by  a  creditor  the  difficulties  would  be  aggravated. 
In  the  first  place,  there  was  no  method  provided  by  the 
statutes  or  in  the  order  of  the  court  for  making  the  sale. 
The  entire  interest  of  Perry  W.  Lamona  was  not  directed 
to  be  sold  imless  the  same  should  be  necessary  for  the  satis- 
faction of  the  debt.  How  was  his  interest  to  be  exposed  for 
sale?  To  the  purchaser  who  would  take  the  least  interest 
for  the  amount  of  the  debt,  or  in  what  manner?  It  is  true, 
by  the  effect  of  the  order  of  the  court  this  was  left  primarily 
to  the  discretion  of  the  executors,  and  later  the  court  could 
have  controlled  it,  if  found  necessary,  but  further  difficul- 
ties would  likely  arise.  Said  defendant  may  have  been 
entitled  to  exemptions,  and  to  redemption  rights  as  to  his 


MEAB8  V.  LA.MONA.  159 


June,  1897.]       Opinion  of  the  CJourt  —  Scott,  C.  J. 

interest  in  the  lands,  and  how  could  these  be  protected? 
In  case  of  a  sale  of  his  interest  in  whole  or  in  part,  the  duty 
imposed  upon  the  executors  by  the  will  would  remain  the 
same — they  must  continue  in  the  management  of  the  trust 
estate  until  the  daughter  became  of  age,  except  in  case  of 
their  resignation  or  removal — and  while  the  court  might 
restrain  them  from  a  mismanagement  of  the  estate,  imder 
some  circumstances,  it  is  clear  that  under  a  forced  sale  of 
the  interest  of  this  defendant  the  property  would  likely 
have  brought  little  or  nothing.  His  interest  in  a  valuable 
estate  would  have  been  sacrificed,  and  he  powerless  to  pre- 
vent it,  for  it  was  found  that  he  had  no  property  aside  from 
said  interest.  He  had  no  income  from  the  estate  with 
which  to  pay  it,  and  none  of  the  property  itself  could  be 
sold — nothing  more  than  his  intangible  interest,  or  some 
part  of  it,  in  the  estate.  Although  he  had  a  right  to  sell  his 
interest  in  the  estate  at  any  time,  and  could  have  sold  it  pro- 
vided he  could  have  found  a  purchaser,  we  very  much 
doubt  whether  a  creditor  should  be  given  that  right  under 
the  circumstances.  It  certainly  would  be  inequitable,  and 
this  creditor  has  had  to  resort  to  a  court  of  equity  to  enforce 
her  rights.  Why  cannot  the  court  protect  both  parties? 
Said  appellant  is  willing  to  pay  his  debt.  He  simply  asks 
that  the  sale  be  postponed  until  such  time  as  the  estate  is 
reduced  to  possession,  at  which  time  tangible  property  can 
be  sold,  which  will  presumably  bring  its  market  value.  In 
her  petition  the  plaintiff  asked  for  a  sale  of  the  property 
^  within  such  time  as  the  court  may  deem  just.''  In  this 
instance  the  time  said  appellant  asks  would  not  be  very 
long,  and  no  great  hardship  would  result  from  a  postpone- 
ment. 

Under  creditors'  bills,  instead  of  directing  an  immediate 
sale,  receivers  have  been  appointed  to  take  charge  of  the 
property  and  preserve  and  manage  it  for  a  time.     As  a 
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matter  of  justice  this  judgment  should  be  modified^  and^ 
in  the  absence  of  any  authority  showing  an  absolute  right 
upon  the  part  of  the  creditor  to  have  a  sale  at  this  time, 
we  are  disposed  to  grant  said  appellants  the  modification 
contended  for,  and  the  judgment  is  reversed  and  remanded 
accordingly. 

Reavis,  Andees,  Gokdon  and  Duxbab,  JJ.,  concur. 


[Na  2599.    Decided  June  17, 1897.] 

David  P.  Jenkins,  Respondent^  v.  Jenkins  University, 
Spokane  College  and  Hamilton  S.  White,  Ap- 
pellant. 

8UFFICIBNCT  OF  APPEAL  BOND  —  ERRORS  AGAINST  RBSPONDBNT  —  AU- 
THORCTY  OF  ATTORNEY  —  GIFT  TO  EDUCATIONAL  INSTITUTION  —  RB- 
VERSION  —  CONSIDERATION  —  REFORMATION  OF  MORTGAGE. 

Where  no  exceptions  to  the  sofflciency  ol  an  appeal  bond  have 
been  taken  in  the  trial  court,  the  appellate  court  will  not  pass 
upon  its  sufficiency. 

Affidavits  in  support  of  an  objection  to  the  sufficiency  of  an 
appeal  bond,  first  raised  in  the  appellate  court,  will  not  be  con- 
sidered by  the  court,  if  objected  to. 

The  respondent  is  not  precluded  from  questio^ng  the  right 
of  an  attorn^  to  appear  for  an  appellant  and  prosecute  his  ap- 
peal, in  consequence  of  a  failure  to  himself  appeal  from  the  order 
of  the  court  when  made. 

Where  the  trusteefi  of  an  educational  institution  neglect  by 
resolution  of  the  board  or  otherwise  to  authorize  the  emplojrment 
of  an  attorney  to  appear  for  the  institution  in  a  suit  in  equity 
in  which  it  is  defendant,  the  court  has  power  to  authorize  an  at- 
torney to  appear  for  such  defendant,  especially  when  request 
therefor  is  made  by  some  of  its  trustees. 

Where  a  deed  of  lands  to  a  corporation  expressly  provided 
that  it  conveyed  the  property  as  an  endowment  for  educational 
purposes,  and  it  is  apparent  from  the  whole  tenor  of  the  deed 
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that  the  land  was  intended  as  a  gift  and  no  consideration  therefor 
moved  from  the  grantee  to  the  donor,  npon  a  failure  of  the  ob- 
jects of  the  endowment,  the  land  would  revert  to  the  grantor, 
even  though  no  provision  for  reversion  was  contained  in  the 
deed. 

That  a  grantee  assumes  an  additional  burden  or  sustains  a 
loss,  does  not  constitute  a  consideration  for  a  deed,  if  there  was 
no  understanding  to  that  effect  between  the  parties. 

A  mortgage  describing  the  tract  intended  to  be  mortgaged  by 
metes  and  bounds  may  be  reformed,  when  it  appears  that  it  was 
the  intention  of  the  parties  to  mortgage  a  tract  upon  which  certain 
buildings  stood,  and  that  by  mutual  mistake  the  land  was  de- 
scribed so  as  to  indicate  only  a  porUon  of  the  buildings. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
James  Z.  Moobe,  Judge.    Keversed. 

R.  J.  Dansan,  for  appellant 

OraveSy  Wolf  &  OraveSy  and  BlaJce  &  Post,  for  respond- 
ent 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^In  1882  the  plaintiff,  being  the  owner  of 
the  real  estate  in  controversy  in  this  action,  conveyed  the 
same  by  deed  to  the  defendant,  the  Spokane  College,  as  a 
gift,  the  deed  containing  the  following  provisions: 

'^Provided,  always,  and  this  conveyance  is  made  upon 
the  express  conditions  following,  that  is  to  say,  that  the 
grantee  herein  shall  erect  and  constantly  and  perpetually 
maint^iin  on  said  premises  a  college  of  learning,  teaching 
languages  and  sciences  and  the  higher  branches  of  educa- 
tion, and  shall  erect  and  maintain  suitable  buildings  and 
provide  and  constantly  maintain  a  competent  and  proper 
corps  of  instructors.  The  true  intent  and  meaning  of  this 
condition  is  to  provide  against  the  establishment  or  main- 
tenance of  a  nominal  oi^ainzation  but  that  it  shall  be  an 
actual  and  successful  institution  of  learning  of  the  char- 
acter aforesaid.  And  the  said  institution  shall  be  fully 
organized  and  in  operation  within  three  years  and  nine 

11—17  WASH. 
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months  from  the  date  of  this  deed.  And  in  addition 
thereto  the  grantee  may  establish  and  maintain  on  said 
premises  other  institutions  for  educational  purposes.  And 
said  premises  shall  be  appropriated  and  used  solely  and 
exclusively  for  the  several  purposes  aforesaid.  And  in  the 
event  of  the  grantee^  its  successors  or  assigns,  failing  to 
maintain  and  comply  with  any  or  all  of  the  conditions 
aforesaid,  said  premises  shall  revert  to  and  vest  in  the 
grantor,  his  heirs  or  assigns.'' 

The  donee  entered  into  possession  thereof  and  improved 
the  same  by  building  two  large  buildings  thereon,  one  a 
brick  and  the  other  a  frame,  at  an  expenditure  of  some 
$2&,000,  and  thereafter  organized  and  conducted  a  college 
imtil  January,  1892.  At  that  time  the  college  was  em- 
barrassed for  want  of  funds  and  was  some  thirty  thousand 
dollars  in  debt.  At  said  time,  in  pursuance  of  a  movement 
then  under  way  to  establish  a  non-sectarian  university,  the 
defendant,  Jenkins  University,  was  organized.  Such  nego- 
tiations and  arrangements  were  entered  into  between  the 
plaintiff,  the  Spokane  College  and  the  Jenkins  University, 
that  the  college  re-conveyed  the  real  estate  by  quit-claim 
deed  to  the  plaintiff,  and  he  conveyed  it  to  the  university. 
The  deeds  were  delivered  on  the  ninth  of  said  month.  The 
university  assumed  the  debts  of  the  college,  amounting  to 
about  $30,000.  The  deed  recited  that  it  was  made  in  con- 
sideration of  one  dollar  paid  to  the  plaintiff  '^  and  various 
other  considerations  to  him  moving."  Also,  that  it  was 
made  in  trust  and  not  otherwise,  for  the  uses  and  purposes 
therein  declared;  and  it  contained  the  following  provisions: 

"  It  is  the  true  intent  and  purpose  of  this  conveyance  to 
convey  to  the  above  named  corporation  the  lands  described 
as  an  endowment  for  educational  purposes;  the  principal 
to  be  held  and  forever  remain  intact,  but  with  power  never- 
theless to  sell  and  convey  by  good  deed  any  or  all  of  said 
ground  whenever  in  the  opinion  of  the  trustees  of  said 
university  it  shall  be  deemed  desirable  to  do  so,  but  in  case 
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any  or  all  of  said  land  is  sold  the  proceeds  of  whatsoever 
character  received  in  payment  thereof  shall  immediately 
become  subject  to  the  trust  herein  created  and  constitute 
a  part  of  the  whole  of  this  endowment  and  forever  held 
intact  as  principal. 

But  the  proceeds  arising  in  any  manner  from  the  prin- 
cipal hereby  created  may  be  by  the  trustees  of  said  uni- 
versity used  and  appropriated  in  such  manner  as  they  shall 
deem  best  to  foster  and  promote  the  subject  of  education 
as  contemplated  in  the  organization  of  this  university,  and 
in  using  and  investing  the  principal  hereby  created,  or  any 
part  thereof,  not  more  than  ten  thousand  dollars  ($10,000) 
in  value  shall  ever  be  intrusted,  loaned  or  placed  under  the 
control  of  any  one  person,  association  or  corporation,  at 
any  one  time,  and  that,  in  case  of  loss,  at  any  time,  by  any 
means,  of  any  part  of  said  principal,  as  soon  as  the  fact  of 
said  loss  is  ascertained,  the  trustees  of  said  university  shall 
at  once  commence  crediting  all  proceeds  of  every  kind  aris- 
ing from  the  other  portions  of  this  endowment  to  the  princi- 
pal until  said  principal  shall  be  fully  restored  and  made 
whole. 

*'  But  the  foregoing  portions  of  this  deed  are  subject  nev- 
ertheless to  the  following  provisions: 

*^  Whereas,  The  said  university  has  assumed  the  pay- 
ment of  certain  indebtedness  of  the  Spokane  College,  which 
indebtedness  has  been  scheduled  and  the  amount  not  to 
exceed  thirty  thousand  dollars  ($30,000).  And,  whereas, 
the  party  of  the  first  part  in  this  instrument  proposes  to 
secure  the  payment  of  the  said  debt  not  to  exceed  the  sum 
aforesaid,  and  for  that  purpose  he  hereby  segregates  and 
sets,  aside  the  following  described  part  or  parcel  of  the 
above  described  tract  of  land:  Commencing  at  a  point  in 
the  south  line  of  College  avenue  where  the  west  line  of 
!^f  adison  street  projected  south  would  cross  College  avenue, 
and  from  said  point  running  west  on  the  south  line  of  Col- 
lege avenue  to  where  the  east  line  of  Jefferson  street  pro- 
jected south  would  cross  College  avenue  and  running 
thence  in  a  straight  line  south  three  hundred  (800)  feet; 
thence  east  the  same  distance  as  the  north  line  and  parallel 
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with  the  same  to  a  point;  thence  north  in  a  straight  line 
to  the  place  of  beginning;  the  same  being  known  as  part 
of  the  Spokane  College  ground  and  where  the  buildings 
of  said  college  are  located. 

"  Now  the  party  of  the  first  part  intends  by  this  convey- 
ance to  authorize  the  party  of  the  second  part  to  use  said 
last  described  piece  of  ground  as  a  security  for  the  payment 
of  said  indebtedness  and  for  this  purpose  authorizes  said 
second  party  to  mortgage  or  incumber  said  property  to 
secure  the  payment  of  said  indebtedness.  But  it  is  the 
true  intent  and  meaning  that  said  property  shall  not  be 
ultimately  separated  or  segregated  from  this  endowment 
and  this  endowment  is  not  intended  to  pay  said  indebted- 
ness but  to  secure  the  same  in  order  to  aid  the  said  second 
party  in  the  payment  of  the  same,  and  it  is  hereby  made 
obligatory  on  the  party  of  the  second  part  to  see  to  it 
that  this  land  or  proceeds  thereof  shall  not  be  lost  to  this 
endowment. 

"  If  the  party  of  the  second  part  shall  encumber  or  mort- 
gage the  said  last  described  piece  of  ground  for  the  pay- 
ment of  said  indebtedness  and  the  same  shall  be  finally  lost 
to  this  endowment,  it  shall  constitute  at  once  an  indebted- 
ness against  the  second  party  to  the  amount  of  the  full 
value  of  the  property  lost,  which  shall  carry  interest  and  no 
part  of  the  proceeds  of  the  rest  of  this  endowment  shall  be 
used  by  said  second  party  until  the  part  lost  or  last  de- 
scribed shall  be  fully  paid  and  restored  to  the  principal. 

"  It  is  the  true  intent  and  meaning  of  this  conveyance 
that  in  providing  for  the  use  of  a  part  of  this  endowment  as 
security  for  said  Spokane  College  indebtedness,  that  it  may 
be  used  as  a  security  only  and  not  to  go  into  the  hands  of 
the  second  party  as  means  to  pay  said  indebtedness  and  when 
said  Spokane  College  indebtedness  is  disposed  of  or  when 
this  last  described  segregated  piece  is  restored  to  the  princi- 
pal it  shall  all  be  restored  to  the  principal  and  covered  by 
the  general  principles  of  this  trust  This  endowment  is 
made  with  intent  to  aid  in  fostering  and  building  up  an 
important  institution  of  learning  in  which  no  sectarian- 
ism shall  be  taught,  and  in  which  all  useftd  branches 
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may  be  taught  of  learning,  the  great  object  being  to 
investigate  and  ascertain  the  truth, .  and  it  is  intended 
that  the  second  party  in  using  this  endowment  shall  not 
be  trammelled  or  circumscribed  in  carrying  out  these  prin- 
ciples and  in  using  the  proceeds  of  this  endowment  for  such 
purposes,  but  it  is  intended  that  the  principal  shall  never  be 
risked,  put  at  hazard  or  frittered  away  in  any  manner  or 
way  whatsoever,  and  for  said  purpose  and  not  otherwise 
said  corporation  shall  have  and  hold  said  prenuses  together 
with  all  the  hereditaments  and  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining  to  said  party  of  the 
second  part,  its  successors  and  assigns  forever." 

Thereafter  the  university  sought  to  obtain  a  loan  of 
$30,000  to  pay  the  indebtedness  assumed,  and  succeeded 
to  the  extent  of  $10,000,  which  it  borrowed  from  the  de- 
fendant White.  To  secure  the  payment  thereof  it  executed 
to  hiTn  a  mortgage  on  the  three  hundred  feet  square  set 
aside  in  the  deed  for  the  purpose  of  securing  the  indebted- 
ness assumed  as  aforesaid.  At  the  time  of  the  transfer  of  the 
property  the  university  took  charge  of  the  school  then  in 
progress  and  conducted  the  same  to  the  end  of  the  school 
year  in  Jime,  1892;  but  it  was  not  again  reopened.  The 
university  had  also  received  other  donations  of  property, 
but  they  were  subsequently  re-conveyed  to  the  donors,  in 
consequence  of  the  failure  upon  the  part  of  the  university 
to  comply  with  the  terms  of  such  gifts  in  erecting  another 
school  building  contemplated  and  in  conducting  the  school, 
etc.  The  university  incurred  additional  debts  for  taxes 
and  otherwise,  which  remained  unpaid,  and  also  failed  to 
pay  the  interest  upon  the  loan  aforesaid  obtained  from 
White,  and  he  foreclosed  his  mortgage.  It  was  afterwards 
ascertained  that  the  description  therein  by  metes  and 
bounds  did  not  cover  the  entire  buildings,  and  the  material 
proceedings  in  relation  thereto  will  be  hereinafter  adverted 
to  in  disposing  of  his  appeal. 

The  plaintiff  brought  this  action  to  recover  the  real 
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estate,  except  tliat  part  described  by  metes  and  bounds 
mortgaged  to  Wbite,  and  to  have  a  reversion  thereof  de- 
clared on  the  ground  that  it  had  been  conveyed  by  him  in 
trust  for  the  certain  specified  charitable  purposes  aforesaid, 
and  that  the  trust  had  wholly  failed  of  its  purpose  and 
could  not  be  carried  out.  The  university  resisted,  denying 
the  same,  and  contended  that  the  deed  was  an  absolute  one, 
for  a  valuable  consideration,  and  that  there  could  be  no 
reversion.  Under  an  order  of  the  court  the  Spokane  Col- 
lege and  White,  who  was  in  possession  of  the  entire  build- 
ings, were  made  parties  defendant.  Said  last  named 
defendant  sought  a  reformation  of  his  mortgage  and  the 
sheriff's  deed  executed  in  pursuance  of  the  foreclosure  sale, 
to  make  the  same  cover  the  buildings.  The  plaintiff  was 
successful  in  the  lower  court  and  the  cause  is  before  us  on 
appeal. 

The  first  question  to  be  considered  is  a  motion  by  the 
respondent  to  dismiss  the  appeal  herein  of  the  Jenkins 
University,  on  the  grounds  that  the  appeal  bond  was  not 
executed  by  said  appellant  or  by  any  person  by  it  lawfully 
authorized.  Also,  that  the  defendant,  Jenkins  University, 
had  never  appeared  in  the  action,  and,  as  affirmatively  ap- 
peared from  the  record,  had  never  authorized  counsel  to 
appear  for  it,  and  had  not  in  fact  appealed  the  cause  and 
had  never  authorized  or  directed  R.  J.  Danson,  who 
appeared  for  it  as  its  attorney,  to  appeal  the  same,  and  that 
his  appearance  for  it  was  entirely  imauthorized. 

The  points  with  reference  to  the  giving  of  the  appeal 
bond  and  the  taking  of  the  appeal  are  based  upon  affidavits 
of  some  of  the  trustees  of  the  university  first  filed  in  this 
court,  and  said  appellant  objects  to  their  consideration,  and 
asks  that  the  same  be  stricken  from  the  record.  We  think 
they  are  not  properly  here  for  our  consideration  in  pass- 
ing upon  these  matters.    Such  a  matter,  going  to  the  juris- 
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diction  of  the  court,  is  not  properly  triable  upon  affidavits 
filed  here,  if  objected  to.  No  exception  to  the  bond  was 
taken  in  the  lower  court,  nor  was  its  sufficiency  in  any  wise 
controverted.  The  defects  relating  to  its  execution,  if  any, 
were  apparently  as  well  known  to  the  plaintiff  then  as  now. 
At  least  nothing  appears  to  the  contrary,  and  under  such 
circumstances  he  will  not  be  heard  to  question  it  here  for 
the  first  time. 

As  to  the  authority  of  the  attorney,  who  represents  said 
defendant  and  appellant,  to  appear  for  it  in  the  action,  it 
appears  that  the  plaintiff  raised  this  question  in  the  lower 
court  and  upon  the  hearing  there  had  the  court  f oimd 
against  him  and  held  that  such  attorney  was  authorized  to 
appear  for  the  imiversity  and  resist  the  action.  Said  ap- 
pellant contends  that  the  question  cannot  be  reviewed  here, 
for  the  reason  that  the  plaintiff  did  not  appeal  therefrom. 
We  do  not  think  this  point  is  well  taken,  for  the  judgment 
was  ultimately  rendered  in  favor  of  the  plaintiff  in  tlie 
lower  court,  and  there  was  nothing  for  him,  at  that  time 
certainly,  to  appeal  from.  He  is  not  precluded  from  rais- 
ing the  question  upon  this  appeal  in  consequence  of  a  fail- 
ure to  appeal  from  the  order  of  the  court  when  made,  if 
the  same  were  then  appealable,  and  we  are  of  the  opinion 
that  he  may  insist  on  the  question  being  reviewed  at  this 
time.  But  we  are  satisfied  with  the  finding  of  the  lower 
court  thereon. 

It  is  conceded  that  a  different  rule  obtains  with  regard  to 
such  matters,  where  charitable  and  educational  institutions 
are  involved,  than  does  with  reference  to  corporations 
formed  for  pecuniary  benefit,  as  in  the  case  of  charitable 
and  educational  institutions  no  one  has  any  special  personal 
interest  to  protect  Bespondent  concedes  that,  if  the  trus- 
tees of  such  corporation  fail  to  do  their  duty  in  its  behalf 
in  respect  to  litigation  or  otherwise,  the  power  would  lie 
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in  a  court  of  chancery,  at  the  suit  of  some  person  interested, 
to  compel  a  discharge  of  those  duties;  and  that  members 
of  the  board  of  trustees  have  no  more  interest  therein  as 
such,  or  as  individuals,  than  have  other  citizens  of  the 
community.  This  being  so,  and  the  action  being  pending 
in  a  court  of  equity,  we  are  of  the  opinion  that  the  court 
had  authority  to  authorize  said  attorney  to  appear  for  such 
defendant  at  the  request  of  some  of  its  trustees,  even 
though  no  regular  authorily  was  shown  therefor,  such  as  a 
resolution  adopted  by  the  board  of  trustees;  and,  as  this 
disposes  of  the  further  question  with  reference  to  the  tak- 
ing of  such  appeal,  the  motion  is  denied. 

In  considering  the  question  as  to  whether  or  not  the 
plaintiff  was  entitled  to  have  a  reversion  of  the  property 
which  is  involved  in  the  appeal  of  the  xmiversity,  it  is  first 
in  order  to  determine  some  of  the  facts.  By  its  sixth  find- 
ing of  fact  the  lower  court  found  that  the  project  of  found- 
ing and  conducting  the  imiversity  had  been  abandoned, 
and  that  the  purposes  contemplated  by  the  trust  established 
by  the  plaintiff's  deed  had  wholly  failed  and  were  impos- 
sible of  fulfillment.  Said  appellant  contends  that  the 
court  should  have  found  otherwise  from  the  evidence,  but 
we  cannot  agree  with  him,  for,  in  our  opinion,  the  evidence 
is  ample  to  sustain  the  finding.  The  university  had  in- 
curred some  $3,000  indebtedness  additional  to  that 
assumed,  and  unpaid  taxes  upon  its  property  had  accumu- 
lated, amounting  to  more  than  $11,000.  That  part  of  the 
property  covered  by  White's  mortgage  had  become  lost  to 
it  under  the  foreclosure  proceedings.  It  had  failed  in  erect- 
ing the  contemplated  building,  and  had  been  obliged  to 
return  to  the  donors  a  large  amount  of  other  property  given 
to  it.  Its  trustees  had  failed  to  meet  for  a  long  time  and 
there  was  an  apparent  relinquishment  of  all  efforts  to  found 
or  conduct  the  university,  and  while  some  of  the  witnesses 
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said  they  thought  the  enterprise  might  be  revived,  it  is 
evident  that  there  was  nothing  more  than  a  mere  possi- 
bility of  its  happening,  which  was  entitled  to  no  weight 
whatever,  as  there  was  no  likelihood  of  its  taking  place. 
The  next  question  is  as  to  whether  the  deed  from  the 
plaintiff  should  be  regarded  as  a  gift,  or  whether  the  xmi- 
versity  bought  the  property  for  a  valuable  consideration. 
Of  course,  in  the  latter  event,  a  different  rule  with  regard 
to  a  reversion  would  apply.  This  question  is  not  free  from 
difficulty.  The  contention  upon  the  part  of  the  university 
that  it  paid  a  valuable  consideration  for  the  property  is' 
based  upon  the  fact  of  the  assumption  of  the  $30,000  in- 
debtedness of  the  Spokane  College;  but  we  are  unable  to 
find  from  the  evidence  that  this  was  done  by  virtue  of  any 
agreement  with  the  plaintiff,  or  at  his  request.  It  was  ap- 
parently brought  about  under  an  arrangement  with  the 
Spokane  College.  To  have  amounted  to  a  consideration 
it  was  necessary  that  there  should  have  been  some  under- 
standing to  that  effect  between  the  plaintiff  and  the  uni- 
versity. That  the  university  assumed  an  additional  burden 
or  sustained  a  loss,  is  not  alone  sufficient.  Under  the 
express  limitations  of  both  deeds,  none  of  the  property 
could  have  been  taken  for  this  indebtedness  with  the  ex- 
ception of  that  part  which  plaintiff  authorized  to  be  mort- 
gaged to  secure  it  in  the  second  deed.  While  this  deed  did 
not  in  express  terms  provide  for  a  reversion,  and  while  it 
contained  a  general  warranty  clause  in  addition  to  the  pro- 
visions above  set  forth,  and  contained  the  general  clause 
mentioned  with  reference  to  other  considerations  in  addi- 
tion to  the  nominal  one  of  one  dollar,  and  notwithstanding 
the  fact  that  conditions  subsequent,  or  forfeitures,  are  not 
favored  in  law,  and  that  as  to  such  matters  deeds  are  gen- 
erally construed  against  grantors,  yet,  under  all  the  facts 
in  this  case,  we  are  forced  to  the  conclusion  that  the  deed 
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should  be  regarded  as  a  gift  for  the  purposes  of  the  trust 
only,  and,  the  trust  having  failed,  the  property  should  re- 
vert to  the  plaintiff. 

It  is  not  contended  that  there  was  anything  else  in  the 
shape  of  a  consideration  than  the  assumption  of  such 
indebtedness.  The  deed  expressly  provided  that  it  con- 
veyed the  property  as  an  endowment  for  educational  pur- 
poses, and  the  recitation  that,  whereas  the  party  of  the 
first  part  proposed  to  secure  the  payment  of  such  indebted- 
ness and  for  that  purpose  "  he  hereby  segregates  and  sets 
aside  the  following  part  and  parcel,"  etc.,  is  only  consonant 
with  a  gift.  Also,  in  the  subsequent  dealings  and  com- 
munications between  the  trustees  of  the  university  and  the 
plaintiff,  the  land  was  treated  as  a  gift  or  endowment,  and, 
in  a  letter  by  the  trustees  to  the  plaintiff,  it  was  spoken 
of  as  a  gift  and  he  was  commended  for  his  philanthropy 
in  donating  it. 

A  great  many  cases  have  been  cited  by  the  appellant  on 
the  subject  of  somewhat  similar  gifts  and  the  right  to  a 
reversion,  but  many  of  them  are  not  applicable.  In  most 
cases  the  property  had  been  conveyed  to  a  mxmicipal  cor- 
poration and  had  been  diverted  to  a  different  use  from  that 
contemplated  in  the  deed.  But  here  was  an  entire  aban- 
donment of  the  purposes  of  the  trust,  and  apparently  of  the 
property,  by  the  appellant,  and  the  respondent's  inquiry  is 
a  pertinent  one,  that  if  the  land  does  not  revert,  what  is  to 
become  of  it?  It  cannot  be  taken  to  satisfy  the  debts  con- 
tracted, with  the  exception  of  that  part  which  was  author- 
ized to  be  mortgaged,  and  it  could  not  be  devoted  to  another 
like  charitable  purpose,  the  specific  one  having  failed,  as  i» 
sometimes  done  in  the  case  of  a  devise.  If  the  plaintiff  is 
not  entitled  to  a  reversion  of  the  property  under  such  cir- 
cumstances, who  is  to  have  it?  The  authorities  generally 
agree  that  it  is  not  essential  that  such  a  deed  shall  contain 
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a  clause  providing  for  a  reversion,  and,  while  it  is  to  be 
construed  against  the  grantor,  it  must  not  be  construed  so 
strongly  as  to  make  it  impossible  to  have  a  reversion  where 
none  is  expressly  provided  for  in  terms.  It  seems  to  us, 
considering  all  the  facts  and  the  terms  of  the  gift,  that  the 
plaintiff  is  entitled  to  a  reversion,  and,  even  if  the  deed  had 
contained  an  express  condition  to  that  effect,  it  could  have 
made  the  case  little,  if  any,  stronger.  2  Pomeroy,  Equity 
Jurisprudence  (2d  ed.),  §  1032;  1  Perry,  Trusts  (4:th  ed.), 
§§  159-160;  OumbeH's  Appeal,  110  Pa.  St.  496  (1  Atl. 
437);  MoU  v.  DanvilU  Seminary,  129  HI.  403  (21  K  E. 
927);  Danville  Seminary  v.  MoU,  136  HI.  289  (28  K  E. 
54);  Schlessinger  v.  Mallard,  70  Cal.  326  (11  Pac.  729). 

The  judgment  of  the  lower  court  is,  in  such  respect,  sus- 
tained. 

As  to  the  appeal  of  appellant  White,  the  mortgage  given 
him  followed  the  description  contained  in  the  plaintiff's 
deed  to  the  university,  describing  the  tract  by  metes  and 
bounds,  with  the  statement  that  it  was  where  the  buildings 
were  located;  and  the  mortgage  also  contained  a  provision 
that  the  buildings  should  be  kept  insured  for  the  benefit 
of  the  mortgagee.  At  the  times  the  deed  and  mortgage 
were  executed,  and  for  a  long  time  thereafter,  the  parties 
all  supposed  that  the  buildings  were  entirely  situated  upon 
this  tract.  !N'or  was  it  discovered  that  the  fact  was  other- 
wise imtil  after  appellant  White  had  foreclosed  his  mortr 
gage,  obtained  a  sheriff's  deed  to  the  property  and  had 
entered  into  possession  of  it,  including  all  the  buildings. 
The  ground  was  unplatted  and  it  was  thereafter  discovered 
that  some  fifty-nine  feet  of  the  brick  building  was  not 
situated  upon  the  tract  as  describied  by  metes  and  bounds, 
but  would  have  been  upon  one  of  the  streets  of  the  city 
had  the  same  been  extended.  But  the  situation  of  the 
buildings  was  not  so  readily  apparent  as  to  charge  the  mort- 
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gagee  with  negligence;  for  it  is  apparent  that  neither  the 
plaintiff  nor  the  trustees  of  the  college,  nor  the  universitj, 
had  discovered  the  true  condition,  or  knew  anything  of  it 
during  the  times  in  question  and  until  some  time  after 
White  had  taken  possession  of  the  property.  It  is  a  fact 
that  the  tract  by  metes  and  bounds  described  the  particular 
tract  that  was  intended  to  be  mortgaged,  considering  the 
fact  that  it  was  thought  that  the  buildings  were  upon  that 
tract.  It  is  equally  apparent  from  the  instruments  and 
from  the  negotiations  between  the  parties  at  the  time  the 
loan  was  made,  that  it  was  understood  and  intended  that 
the  mortgage  should  cover  the  buildings,  and  the  loan 
would  not  have  been  made  otherwise,  as  the  principal  value 
of  the  buildings  was  in  the  one  constructed  of  brick.  This 
had  been  constructed  as  one  building,  with  only  one  en- 
trance, and  the  entrance  was  outside  of  the  tract  as  de- 
scribed. The  respondent  contends,  although  the  tract  de- 
scribed was  that  upon  which  the  parties  supposed  the 
buildings  were  located,  and  was  that  upon  which  they  in- 
tended to  have  erected  the  buildings  and  intended  to  mort- 
gage, that  the  fact  that  the  buildings  were  not  upon  such 
tract  was  not  such  a  mistake  as  would  entitle  the  appellant 
to  a  reformation  of  the  mortgage  and  the  sheriff's  deed 
to  him  thereunder.  We  have  examined  the  cases  cited 
by  the  respondent  but  do  not  think  they  support  his  conten- 
tion. It  is  true  the  terms  of  the  mortgage  were  stated  ac- 
cording to  the  intent  of  both  parties,  but  there  was  a 
material  error  upon  the  part  of  both  of  them  in  respect  to 
the  thing  to  which  the  terms  applied,  and  we  are  of  the 
opinion  that  the  authorities  sustain  the  appellant's  con- 
tention in  this  respect,  and  that  he  was  entitled  to  a  re- 
formation of  the  instrument.  This  would  hold  good  as 
against  the  plaintiff,  for  he  was  present  and  participated 
in  the  negotiations  for  the  loan.    The  mistake  originated 
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in  the  deed  which  he  gave.  In  support  of  the  above  the 
following  authorities  are  cited:  2  Pomeroy,  Equity  Juris- 
prudence, §853;  1  Story,  Equity  Jurisprudence,  §140, 
note  a;  CrooJcston  Imp.  Co.  v.  Marshall^  57  Mititi.  333 
(59  N.  W.  294);  Osbom  v.  Ketchum,  25  Ore.  352  (35  Pac. 
972);  Lewis  v.  Lewis,  5  Ore.  169,  174. 

The  judgment  of  the  lower  court  is  reversed  to  the  ex- 
tent of  according  to  appellant  White  the  relief  he  asks  for, 
and  the  cause  is  remanded  accordingly. 

Akders,  Keavis,  Gordon  and  Dunbab,  JJ.,  concur. 

ON  PETITION  FOE  EE-HEAEING. 

Scott,  C.  J. — On  June  17th  last  an  opinion  was  filed  in 
this  cause,  reversing  the  same  as  to  appellant  White,  the 
court  taking  the  view  that  the  description  of  the  land  mort- 
gaged to  said  appellant  should  be  reformed  to  include  the 
brick  building,  and  the  cause  was  remanded  with  instruc- 
tions to  grant  said  appellant  the  relief  asked  for.  At  that 
time  the  court  was  under  the  impression  from  the  briefs 
and  argument  that  said  appellant  was  not  asking  for  any 
more  land,  but  only  asked  to  have  the  lines  changed  so  as 
to  move  the  tract  westward  a  sufficient  distance  to  include 
said  building.  The  point  as  to  just  what  the  relief  should 
be  attracted  little  or  no  attention  at  the  hearing,  the  main 
points  in  controversy  being  the  right  of  the  plaintiff  to  a 
reversion  of  the  land  and  the  right  of  appellant  White  to 
a  reformation  at  all.  But  it  seems  that  in  his  counterclaim 
appellant  White  asked  to  have  the  land  in  controversy 
added  to  the  former  tract  It  is  apparent  that  the  plain- 
tiff intended  only  to  authorize  the  mortgaging  of  a  tract 
300  feet  square,  and  it  is  also  apparent  that  it  was  under- 
gtood  and  represented  that  the  buildings  were  situated  upon 
that  tract.  We  are  well  satisfied  with  this,  both  from  the 
deed  and  mortgage,  and  from  the  testimony  introduced  at 
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the  trial.  Consequently  the  appellant  White  should  be 
entitled  to  a  reformation  of  his  mortgage  to  include  the 
buildings,  but  the  dimensions  of  the  tract  should  conform 
as  nearly  as  possible  to  the  quantity  of  land  intended  to  be 
mortgaged. 

The  record  does  not  furnish  the  necessary  iDformation 
for  us  to  specifically  indicate  the  relief  to  be  given  in  this, 
i.  e.,  as  to  how  far  westward  the  west  line  of  said  tract 
should  be  moved  in  order  to  include  the  brick  building 
and  protect  its  use  and  enjoyment;  for  instance,  it  appears 
that  the  entrance  to  said  building,  it  having  but  one,  is 
outside  the  original  tract  as  described,  but  it  does  not  ap- 
pear upon  which  side  of  the  building  the  entrance  is,  and 
if  the  line  was  to  be  moved  westward  just  sufficiently  to 
include  the  building,  it  might  cut  the  appellant  off  from 
the  means  of  access  to  it.  Furthermore,  its  situation  with 
reference  to  window  lighting  may  be  such  that  if  the  line 
was  to  run  right  up  against  the  building  its  value  would 
be  materially  impaired  in  consequence  of  the  possibility 
of  another  building  beiQg  erected  so  close  to  it  as  to  ob- 
struct the  window  lighting.  Said  appellant  asks  to  have 
a  strip  seventy-five  feet  wide  added  to  said  tract,  which 
would  give  some  fifteen  feet  or  more  in  addition  to  that 
upon  which  the  building  stands.  This  would  move  the 
west  line  westward  seventy-five  feet,  and  if  we  were  to 
move  the  east  line  of  said  tract  westward  the  same  dis- 
tance, it  might  interfere  with  the  other  building  thereon, 
as  the  proof  does  not  show  us  just  where  upon  the  tract  it 
is  located. 

Consequently,  the  cause  will  be  remanded  to  the  lower 
court  with  instructions  to  so  modify  the  decree  as  to  allow 
appellant  White  a  reformation  of  the  description  of  the 
tract  as  follows:  That  the  west  line  of  the  tract  shall  be 
moved  westward  a  sufficient  distance,  not  to  exceed  seventy- 


PIONEER,  ETC.,  LOAN  CO.  v.  PROVIDENCE,  ETC.,  00.  175 
Jane,  1897.]  Syllabus. 

five  feet,  to  include,  and  permit  and  protect  the  use  and 
enjoyment  of,  the  brick  building,  and  the  east  line  of  said 
tract  shall  be  moved  westward  a  like  distance,  unless  the 
same  shall  interfere  with  the  other  building  upon  said 
tract,  in  which  case  the  east  line  is  only  to  be  moved  west- 
ward as  far  as  permissible  without  interfering  with  said 
other  building,  and  the  cause  is  remanded  for  such  proceed- 
ings as  may  be  necessary,  including  the  taking  of  additional 
proof,  to  carry  out  these  instructions. 

DuNBAB,  AivDEBs,  OoBBON  and  Keavis,  JJ.,  concur. 
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The  Pioneer  Savings  and  Loan  Company,  Appellant, 
V.  The  Providence  Washington  Insurance  Com- 
pany, Respondent. 

DmCRAirCS  —  BRX ACH  OF  COMDITIONS  —  CHANGE  OF  OWNBB8HIP  —  RIGHTS 
OF  MOHTOAOKE8. 

A  policy  of  fire  Instirance  issued  to  a  mortgagee  wiU  not  be 
invalidated  by  failure  to  notify  the  insurer  of  a  change  of  owner- 
ship,  as  required  by  the  policy,  where  such  change  occurs  between 
the  time  of  application  of,  and  the  issuance  of,  the  policy. 

Where,  pending  foreclosure  proceedings,  a  deed  of  the  mort- 
gaged premises  is  delivered  to  the  mortgagee  upon  the  agreement 
between  the  parties  that  title  should  pass  to  the  mortgagee  only 
on  condition  that  the  title  be  approved  by  its  attorneys  and  that 
the  foreclosure  suit  be  dismissed  and  the  mortgage  debt  satisfied, 
the  mortgagee  is  entitled  to  treat  the  mortgage  aa  in  full  force 
until  the  dismissal  of  the  suit  and  satisfaction  of  the  debt;  and, 
in  case  of  a  loss  by  fire  between  the  delivery  of  the  deed  and  satis- 
faction of  the  debt,  under  a  policy  providing  for  payment  to  the 
mortgagee  as  its  interest  may  appear,  the  right  of  the  mortgagee 
to  recover  as  mortgagee  remains  unimpaired,  although  the  policy 
may  provide  that  a  change  in  ownership  without  notice  to  the 
insurer  would  invalidate  the  policy. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Norman  Buck,  Judge.     Reversed. 

Marh  F.  Mendenhally  for  appellant. 
Graves,  Wolf  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Action  at  law  to  recover  on  a  fire  insurance 
policy.  The  plaintiff  procured  a  policy  of  insurance  from 
the  defendant  against  loss  by  fire  in  the  amount  of  $1,500, 
upon  a  store  building  in  the  town  of  Post  Falls,  Idaho. 
The  policy  ran  directly  to  Celinda  Newsom,  and  the  con- 
tract of  insurance  was  for  the  term  of  one  year  from  the 
30th  of  August,  1893,  at  noon,  to  the  30th  of  August, 
1894,  against  all  direct  loss  or  damage  by.  fire.  The  appli- 
cation for  the  insurance  was  made  by  the  plaintiff  as  mort- 
gagee of  the  property  owned  then  by  Celinda  Newsom 
and  her  husband.  It  contained  the  stipulation,  "  Loss,  if 
any,  payable  to  [the  plaintiff  named]  as  mortgagee  or 
trustee  per  mortgage  clause  attached,''  which  mortgage 
clause  contained,  among  other  things,  the  following  pro- 
visions: 

"  It  is  hereby  agreed  that  thia  insurance,  as  to  the  inter- 
ests of  the  above  named  mortgagee  or  beneficiary  in  the 
trust  deed  only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  property 
insured,  nor  by  the  occupancy  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  the  terms  of  this 
policy,  nor  by  any  change  in  title  or  possession,  whether 
by  legal  process,  voluntary  transfer,  or  conveyance  of  the 
premises.  Provided,  that  the  mortgagee  or  beneficiary 
shall  notify  this  company  of  any  change  of  ownership,  or 
increase  of  hazard  which  shall  come  to  the  knowledge  of 
said  mortgagee  or  beneficiary,  and  shall  have  permission 
for  such  change  of  ownership,  or  such  increased  hazard, 
duly  endorsed  on  this  policy." 


PIONEER,  ETC.,  LOAN  CO.  v.  PROVIDENCE.  ETC.,  CO.  177 
Jane,  1887.1         Opinion  of  the  Court — Rbayis,  J. 

On  October  1,  lfif93,  the  buildings  were  totally  destroyed 
by  fire,  Notice  was  given  and  tender  of  proof  of  loss  made 
by  the  plaintiff  to  the  defendant  within  seasonable  time 
thereaf ter^  and  claim  for  payment  of  loss.  Defendant  de- 
nied all  liability  under  its  contract  of  insurance,  and  plain- 
tiff began  this  action.  At  the  trial  of  the  cause,  objection 
was  interposed  by  defendant  to  the  introduction  of  testi- 
mony because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sustained  this 
objection  and,  upon  motion  of  defendant,  directed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  and  entered 
judgment  thereon.  Previous  to  the  trial  a  general  de- 
murrer had  been  interposed  by  defendant  to  the  complaint 
and  overruled  by  the  court. 

It  will  be  observed  that  the  question  presented  here  is 
upon  the  sufficiency  of  the  pleadings  by  the  plaintiff.  The 
complaint  sets  out  the  corporate  capacity  of  the  plaintiff  and 
the  defendant;  and  that  Kewsom  and  wife  were  the  owners 
of  the  property  covered  by  the  policy  of  insurance,  and  as 
such  owners  executed  and  delivered  a  mortgage  of  $1,800 
to  the  plaintiff  for  a  valuable  consideration;  and  that  the 
mortgagors  agreed  to  keep  the  premises  insured  against 
loss  by  fire,  and  the  policy  to  have  a  mortgage  clause  at- 
tached, with  the  loss,  if  any,  payable  to  plaintiff;  and  that 
in  case  of  failure  of  the  mortgagors  to  keep  up  the  insur- 
ance, then  the  mortgagee  to  take  out  the  insurance  and  pay 
the  premiums,  and  the  mortgage  was  to  be  security  for  the 
premiums  paid;  that  for  a  breach  of  the  conditions  of  the 
mortgage,  plaintiff  commenced  a  f  oreclpsure  suit  about  the 
2d  day  of  August,  1893,  in  the  district  court  of  Kootenai 
county,  Idaho,  and  immediately  served  the  defendant 
with  summons;  that  during  the  pendency  of  the  foreclos- 
xae  suit,  about  August  28,  1893,  Kewsom  and  wife  made, 
executed,  acknowledged  and  delivered  their  deed,  thereby 
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intending  to  convej  the  mortgaged  premises  to  plaintiff; 
and  at  the  same  time  it  was  expressly  understood  between 
defendants  iN'ewsom  and  plaintiff  that  title  should  pass  to 
plaintiff  only  on  the  condition  that  said  title  be  approved 
by  plaintiff's  attorneys,  and  upon  the  further  condition  that 
the  foreclosure  suit  be  dismised  and  the  mortgage  debt  sat- 
isfied and  discharged  by  plaintiff  as  against  ITewsom  and 
wife;  that  about  the  21st  of  September,  1898,  plaintiff's 
attorneys,  on  behalf  of  the  plaintiff,  filed  a  motion  in  the 
Idaho  court  to  dismiss  the  foreclosure  suit,  and  that  the 
motion  to  dismiss  the  suit  was  heard  and  order  of  dismissal 
thereon  entered  by  the  court  on  the  6th  of  November, 
1893;  that  during  the  pendency  of  the  foreclosure  suit,  in 
accordance  with  the  provisions  of  the  mortgage,  plaintiff, 
upon  the day  of  August,  1898,  at  Minneapolis,  Min- 
nesota, applied  for  and  procured  from  defendant  insur- 
ance on  the  premises  and  paid  the  premium  of  $67.50 
therefor;  and  that  defendant  by  its  agents  duly  authorized 
thereto,  on  August  80,  1898,  at  Spokane,  Washington, 
made  the  policy  of  insurance  in  writing  and  insured  the 
premises  as  the  property  of  Celinda  Newsom  in  the  sum  of 
$1,500  against  loss  by  fire.  After  the  demurrer  was  over- 
ruled, defendant  answered,  in  substance  denying  informa- 
tion sufiicient  to  form  a  belief  as  to  the  formal  matters 
alleged  in  the  complaint,  and  affirmatively  alleging  that  at 
no  time  prior  to  the  date  of  the  fire  did  the  plaintiff  or 
Newsom  or  wife,  or  any  other  party,  notify  defendant  of 
any  change  of  o^vnership  which  had  come  to  the  knowl- 
edge of  either  of  the  parties.  !Nor  did  plaintiff  obtain  per- 
mission for  such  change  of  ownership,  or  obtain  permission 
for  the  execution  of  the  deed  from  Newsom  and  wife  to 
plaintiff,  or  concerning  the  approval  of  the  title  of  the 
mortgaged  premises  or  concerning  the  pendency  or  dis- 
missal of  the  foreclosure  suit;  and  that  at  the  time  of  the 
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fire,  and  when  the  policy  of  insurance  was  made,  plaintiff 
was  the  owner  in  fee  simple  of  the  mortgaged  premises. 
The  answer  further  alleges  that  the  policy  described  in 
the  complaint  contained  the  following  covenant: 

*'  That  said  policy  should  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership, 
or  if  the  subject  of  the  ownership  of  the  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple, or  if  any  change  other  than  by  the  death  of  the  in- 
sured should  take  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  the  insurance  whether  by  legal 
process  or  judgment,  or  by  voluntary  act  of  the  insured 
or  otherwise." 

Plaintiff  replied,  denying  the  absolute  sale  by  Newsom 
and  wife  to  it  on  August  28th,  and  also  alleging  that 
plaintiff's  officers  could  not  notify  the  defendant  of  the 
settlement  of  the  foreclosure  suit,  and  that  notice  was  given 
of  the  pendency  of  the  foreclosure;  alleging  that,  by 
reason  of  the  necessary  lapse  of  time  in  procuring  the  ab- 
stract of  title  and  in  approving  said  title,  and  the  time 
necessarily  consumed  by  the  transmission  of  the  United 
States  mails  to  and  from  the  city  of  Minneapolis,  plaintiff's 
officers  could  not  and  did  not  have  any  notice  or  knowledge 
of  the  foreclosure  suit  at  the  time  of  making  application 
for  the  policy  of  insurance,  or  at  the  time  of  the  fire;  and 
the  plaintiff  also  alleges  that  it  notified  defendant  of  the 
}>endency  of  the  foreclosure  suit  and  defendant  issued  the 
policy  of  insurance  with  full  notice  and  knowledge  of  the 
suit. 

Besides  the  covenant  above  mentioned  in  defendant's 
answer  relative  to  the  ownership  of  the  property,  which 
was  in  the  policy,  there  was  also  another  stipulation  as  fol- 
lows: 

"  If  with  the  consent  of  this  company  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any 


180  PIONEER,  ETC.,  LOAN  CO.  v.  PROVIDENCE,  ETC..  CO. 
Opinion  of  the  Conrt — ^Rbatis,  J.  [17  Wash. 

person  or  corporation  having  an^  interest  in  the  subject  of 
insurance  other  than  the  interest  of  the  insured  as  de- 
scribed herein,  the  conditions  hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  provisions  and  con- 
ditions of  insurance  relating  to  such  insurance  as  shall  be 
written  upon,  attached  or  appended  hereto." 

1.  Plaintiff,  under  the  terms  of  its  mortgage,  when  the 
mortgagors  had  failed  to  procure  insurance  for  the  build- 
ings on  the  mortgaged  premises,  applied  to  defendant,  a 
Minnesota  corporation  in  Minneapolis,  for  a  fire  insurance 
policy,  as  a  mortgagee,  and  paid  the  premium  at  the  time 
of  $67.50.  The  policy  was  forwarded  to  be  countersigned 
at  the  agency  of  defendant  at  Spokane,  Washington.  The 
allegation  of  the  complaint  is  that  this  application  was 

made  and  the  premium  paid  on  the day  of  August, 

1893.  We  think  it  may  reasonably  be  inferred  that  the 
premium  was  paid  upon  the  application  made  at  Minne- 
apolis at  least  three  days  before  the  policy  was  delivered  at 
Spokane.  At  the  time  the  application  was  made  Newsom 
and  wife,  the  mortgagors,  were  the  owners  of  the  premises 
insured.  If,  as  maintained  by  the  defendant,  the  presump- 
tion exists  that  plaintiff  made  a  representation  of  the  title 
in  its  application  for  insurance  to  defendant,  then  such 
statement  of  title  was  at  that  time  true.  In  contemplation 
of  both  parties  the  premises  were  mortgaged  and  a  mort- 
gage foreclosure  might  be  made  and  a  change  of  title 
occur,  and  in  such  change  of  title  plaintiff,  mortgagee, 
might  become  the  owner.  Indeed,  the  contract  of  insur- 
ance with  the  plaintiff,  the  mortgagee,  provided  that  no 
change  of  title  or  possession,  etc.,  should  affect  the  contract. 

We  believe  the  rule  supported  by  the  better  authority 
is  that  the  contract  of  insurance  with  a  mortgagee  by  an 
insurance  company  is  a  separate,  distinct  contract  from  that 
of  the  owner  of  the  property,  and  that  it  is  in  contemplation 
between  the  parties  to  the  contract  that  a  change  of  title 
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may  occur  and  that  a  third  person  or  the  mortgagee  may 
become  the  owner,  and  that  the  ordinary  stipulation,  in 
insurance  policies  in  such  contracts,  that  the  mortgagee 
shall  notify  the  insurance  company  of  a  change  of  title, 
is  one  not  a  substantive  part  of  the  contract,  for  violation 
of  which  a  forfeiture  will  lie,  but  is  simply  a  subsequent 
breach  of  the  contract  for  which  damages  may  lie  if  the 
insiurance  company  is  injured.  Such  being  the  rule  we 
would  have  no  difficulty  in  adjudging  the  defendant  liable 
for  the  loss  if,  after  the  delivery  of  the  policy,  such  change 
of  title  had  occurred,  although  defendant  was  without 
notice  of  the  same.  But  the  change  of  title  in  the  case  at 
bar  evidently  occurred  in  the  interval  between  the  applica- 
tion' and  payment  of  premium  at  Minneapolis  and  the  de- 
livery of  the  policy  to  the  plaintiff  at  Spokane. 

May  on  Insurance  (vol.  1,  §  276  c),  discussing  foreclos- 
ure, says: 

'•  If,  however,  the  policy  expressly  provides  that  the 
commencement  of  foreclosure  proceedings  shall  avoid  it, 
the  condition  will  be  enforced.  But  where  an  application 
truly  stated  that  no  foreclosure  proceedings  had  been  be- 
gun and  the  policy  stipulated  that  the  commencement  of 
any  foreclosure  proceedings  shall  immediately  render  this 
policy  void,  and  no  such  proceedings  were  begun  after  the 
policy  was  issued,  but  there  were  such  begun  between  the 
date  of  the  application  and  the  date  of  the  policy,  it  was 
held  that  the  company  was  bound,  and  the  policy  was  not 
forfeited.  The  insurer  must  stipulate  for  the  intervening 
period  if  he  would  cover  it." 

This  question  has  also  been  directly  before  the  supreme 
court  of  Iowa  in  a  case  in  which  the  facts  are  very  similar 
to  those  in  the  one  now  under  consideration.  In  that  case 
the  application  for  insurance  was  made  February  23d,  and 
stated  that  no  proceedings  had  been  commenced  to  enforce 
a  mortgage  on  the  property,  which  statement  was  true  at 
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that  time.  The  application  also  provided  that  no  liability 
should  attach  until  it  should  be  approved  by  the  company. 
It  was  approved  and  the  policy  issued  March  3.  The  pol- 
icy provided  that  the  commencement  of  foreclosure  pro- 
ceedings against  the  property  should  render  it  void.  Fore- 
closure proceedings  were  in  fact  begun  between  the  dates 
of  the  application  and  the  issuance  of  the  policy,  and  the 
court  held  that  the  policy  was  not  void  because  of  such 
foreclosure  proceedings.     The  court  said: 

"  Upon  the  3d  of  March  it  relied  upon  what  the  insured 
said  about  the  property  on  the  23d  of  February.  The  com- 
pany knew  that  the  condition*  of  the  property  was  liable 
to  change  in  the  interval,  and  employed  no  means  to  inform 
itself.  We  think  it  took  its  own  risk  in  regard  to  such 
change.  When  it  issued  its  policy  on  the  3d  day  of  March, 
it  seems  to  us  that  it  undertook  to  insure  the  property  as  it 
then  was.  We  do  not  think  the  policy  can  be  understood 
as  meaning  that  foreclosure  proceedings  commenced  before 
that  time  would  render  the  policy  void.  No  one  can  read 
the  provision  against  the  commencement  of  foreclosure 
proceedings  without  being  impressed  that  it  was  designed 
to  provide  merely  for  the  future."  Day  v,  Hawkeye  Ins. 
Co.,  72  Iowa,  597  (34  N.  W.  435). 

This  court  in  the  case  of  Dooly  v.  Hanover  Fire  Ins.  Co., 
16  Wash.  155  (47  Pac.  507),  held  that  a  policy  of  insur- 
ance, containing  a  stipulation  similar  to  the  one  in  the  case 
at  bar — ^that  if  the  ownership  was  not  sole,  unconditional 
ownership  in  fee,  it  was  void — ^and  where  at  the  time  the 
policy  was  written  and  delivered  the  insured  was  not  such 
owner  and  where  the  iii^urance  company  had  no  knowledge 
of  the  title  and  no  fake  representations  had  been  made  by 
the  insured,  was  not  vitiated.  In  effect,  it  was  decided  that 
the  insurance  company  must  inquire  or  inform  itself  about 
the  title  or  else  it  will  not  be  material.  In  the  policy  before 
us,  as  usual  in  fire  insurance  policies,  there  are  nimierous 
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printed  stipulations  in  large  and  small  type,  and  that  they 
are  not  always  closely  noticed  by  either  the  insurer  or  the 
insured  is  obvious  from  a  reading  of  this  policy.  The  stip- 
ulation that  exists  in  the  printed  portion  of  this  policy, 
"  or  if  any  change  other  than  by  the  death  of  the  insured 
should  take  place  in  the  interest,  title  or  possession  of  the 
subject  of  the  insurance,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  insured,  or  otherwise,'* 
was  not  eliminated  by  th'e  defendant  or  its  agents  when 
they  delivered  the  policy,  yet  it  is  absolutely  inconsistent 
with  the  contract  which  it  specially  made  with  the  plaintiff 
as  mortgagee  and  which  was  attached  to  the  policy, 
the  latter  contract  stipulating  that  such  changes  should  not 
vitiate  the  policy.  This  illustration  is  mentioned  that  it 
may  be  seen,  when  the  strictness  of  a  forfeiture  is  claimed 
by  the  insurance  company  because  of  a  stipulation,  perhaps 
first  noticed  by  the  insured  after  loss,  it  will  be  closely 
scrutinized  before  forfeiture  is  declared.  Nothing  will  be 
inferred  in  favor  of  the  forfeiture. 

2.  But  another  phase  of  the  contention  for  a  forfeiture 
of  the  contract  by  the  defendant  may  here  be  examined. 
It  is  true  that  the  execution  and  delivery  of  a  deed  by 
grantor  to  grantee  estops  the  grantor  from  afterwards  set- 
ting up  a  conditional  delivery  or  qualifying  it  in  any  way. 
This  rule  has  its  reason,  which  is  that  in  so  important  a 
matter  as  the  conveyance  of  title  to  real  estate  the  door 
for  the  introduction  of  parol  testimony  to  contradict  the 
delivery  of  a  deed,  when  once  made,  will  not  be  opened. 
But  this  estoppel  upon  the  grantor  does  not  always  con- 
clude the  grantee.  The  plaintiff  here  was  the  mortgagee. 
It  did  not  agree  to  and  did  not  in  fact  dismiss  the  fore- 
closure proceeding  or  satisfy  the  mortgage  until  after  the 
loss  occurred  by  fire.  The  rule  is  that  a  mortgagee  taking 
a  conveyance  of  the  fee  by  a  deed  does  not  always  and 
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necessarily  merge  the  mortgage  in  the  title,  but  on  the 
contrary,  if  it  is  to  the  interest  of  the  mortgagee  to  still 
'  maintain  the  mortgage,  he  may  do  so.  It  would  be  but  an 
ordinary  precaution,  when  a  deed  was  tendered  by  the 
mortgagor,  to  examine  the  title  before  acceptance  of  the 
deed.  There  might  be  intervening  incumbrances  which 
would  make  it  necessary  to  maintain  the  mortgage  intact 
and  conclude  a  foreclosure  and  derive  title  through  a  judi- 
cial sale  rather  than  to  retain  the  ownership  by  deed  from 
the  mortgagor.  Evidently  here  it  was  to  the  interest  of 
the  plaintiff  to  maintain  its  mortgage  after  the  loss  by  fire 
occurred,  and  it  did  so  for  some  time,  and  if  it  were  in  any 
sense  a  mortgagee  when  the  loss  occurred,  the  liability  of 
the  defendant  was  at  that  date  fixed,  because  its  contract 
is  to  pay  such  loss  as  the  mortgagee  sustained  and  as  its 
interest  appeared.  The  defendant  seems  to  have  retained 
the  $67.50  and  refused  to  pay  the  loss  under  its  contract 
of  insurance. 

In  conformity  to  the  views  heretofore  expressed,  the 
judgment  of  the  superior  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Scott,  C.  J.,  and  Duis^ar,  Gordon  and  Andebs,  JJ., 
concur. 
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[No.  2298.    1>ecided  June  21.  1897.] 

Wallace  H.  Moorb,  as  Assignee,  Respondent,  v.  Ed- 
ward L.  Terry  et  al..  Appellants. 

* 

chattel   MOBTOAGES  —  PRIOBITT  OF   LIEN — PBEPEBENCE  QIVBN    LABOB 

GLAIMAMT8. 

Where  a  chattel  mortgage  is  given  upon  partnership  furniture 
to  secure  the  payment  of  rent  under  a  lease  of  hotel  property, 
with  an  agreement  that  all  furniture  subsequently  added  should 
be  included  within  the  mortgage;  and  by  a  dissolution  of  the 
partnership  one  of  the  partners  continues  the  business  alone  with 
the  consent  of  the  lessors,  but  without  any  new  agreement  being 
entered  into  between  them,  Und  places  his  individual  furniture  in 
the  hotel,  the  mortgagee  is  not  entitled  to  a  lien  thereon  as  against 
claimants  having  a  preference  for  labor  performed  within  sixty 
days,  accorded  them  by  the  terms  of  Oen.  Stat.,  §  3122,  in  case  of 
the  insolvency  of  their  employer. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Laxoley,  Judge.     Affirmed. 

Carr  &  Preston,  for  appellants. 
Boyer  &  Guie,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  appellants  are  the  successors  in  inter- 
est of  themselves  and  one  Frye,  who  with  their  wives 
executed  a  lease  of  a  hotel  and  certain  furniture  therein 
to  Dodge  &  Smith,  as  copartners.  The  lease  also  contained 
a  chattel  mortgage  whereby  said  Dodge  &  Smith,  to  secure 
the  payment  of  the  rent  stipulated  in  the  lease,  mortgaged 
certain  furniture  which  they  had  at  the  time  in  the  build- 
ing. It  also  contained  a  further  provision  that  the  mort- 
gage should  cover  all  furniture  thereafter  put  in  by  them. 
Dodge  &  Smith  conducted  a  hotel  under  the  terms  of  the 
lease  for  some  time  thereafter,  when  the  partnership  ex- 


186  MOORE  V.  TERRY. 


Opinion  of  the  Court  —  Scott,  C.  J.  [17  Wash. 

isting  between  them  was  dissolved.  Smith  withdrew  and 
Dodge  thereafter  conducted  the  business.  This  was  done 
with  the  knowledge  and  consent  of  the  lessors,  although 
no  new  express  agreement  was  thereafter  entered  into  be- 
tween them,  verbal  or  otherwise.  Dodge  continued  to  pay 
the  same  rent  as  the  lease  provided  for.  After  operating 
the  hotel  for  some  time,  he  made  an  assignment  for  the 
benefit  of  his  creditors.  At  that  time  he  was  owing  a 
considerable  amount  for  the  rent  of  the  building,  and  he 
was  also  indebted  to  divers  persons  for  services  rendered 
in  conducting  said  hotel  business,  which  were  rendered 
mthin  sixty  days  prior  to  the  assignment  and  are  preferred 
claims  under  §  3122,  vol.  1  of  the  Code.  After  the  dis- 
solution of  said  copartnership.  Dodge  placed  certain  furn- 
iture in  the  building,  belonging  to  him  individually,  and 
the  contest  is  as  to  whether  the  appellants  are  entitled  to 
this  furniture  under  their  said  mortgage,  or  whether  it 
must  be  devoted  to  the  payment  of  the  other  claims  re- 
ferred to.  The  case  was  tried  upon  an  agreed  statement 
of  facts,  and  the  lower  court  f oimd  in  favor  of  the  labor 
claimants.  Under  an  arrangement  between  the  parties,  the 
furniture  had  been  taken  by  the  appellants  at  the  agreed 
value  of  $290.  The  amount  due  the  appellants  for  rent, 
and  the  aggregate  amount  of  claims  of  the  laborers,  each 
exceeds  this  sum. 

There  is  a  serious  question  as  to  whether  the  mortgage 
given  by  the  partnership  could  be  held  to  cover  the  indi- 
vidual goods  of  one  of  the  partners,  although  placed  in  the 
building  and  used  in  the  business  as  these  were.  But  even 
if  it  was  sufficient  as  a  basis  for,  or  to  create,  a  lien  upon 
the  property  in  question  in  favor  of  the  appellants  as  against 
Dodge,  we  do  not  think  the  same  rule  should  follow  as 
against  his  creditors,  particularly  the  preferred  claimants. 
It  is  conceded  that  they  had  no  actual  knowledge  of  the 
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mortgage,  but  only  such  constructive  notice  as  was  given 
by  its  being  recorded  as  a  chattel  mortgage.  It  did  not 
in  terms  cover  the  individual  property  of  Dodge,  and  as* 
against  him  could  at  most  only  have  been  regarded  as  an 
agreement  for  a  lien  or  as  creating  an  equitable  lien  upon 
such  property.  The  appellants  contend  that  the  assignee 
could  have  no  greater  rights  than  Dodge  himself  had  in 
the  premises,  and  that  if  a  lien  could  be  maintained  as 
against  Dodge,  it  must  be  held  good  in  this  instance;  and 
authorities  are  cited  upon  the  proposition  that  an  assignee 
can  have  no  greater  rights  than  the  insolvent  had.  But, 
under  the  holdings  of  this  court,  such  a  rule  does  not  ob- 
tain here,  for  the  assignee  represented  the  creditors  as  well 
as  the  insolvent,  and  could  assert  such  rights  as  the  respec- 
tive creditors  could  have  asserted  in  case  of  a  direct  action. 
Mansfield  v.  National  Bank,  5  Wash.  665  (32  Pac.  789, 
999). 

We  are  of  the  opinion  that  the  decision  of  the  lower 
court  was  right  in  finding  that  no  lien  under  the  mortgage 
could  be  had  upon  the  property  in  question  as  against  the 
claims  of  these  laborers,  and  that  is  the  only  question  neces- 
sary to  pass  upon  here. 

Affirmed. 

Reavis,  Ain>EB8^  Dttnbab  and  Gordon,  JJ.,  concur. 
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,  [No.  2457.    Decided  Jnne  22,  1897.] 

m  2%  The   State   of  Washington  on   the   Relation  of  Ed- 

17  188  ward  8.  Orr,  Respondent,  v.   Angelo   V.  Fawcett, 

88  674  Appellant, 

STATEMENT  OP  FACTS  —  8UFPICIBNCY  OP  —  ELECTIONS  —  MARKIMO  BAL- 
LOTS—  STATUTES  —  DIKECTOBY  PROVISIONS  —  REPEAL  BY  IMPLICA- 
TION. 

Whether  or  not  a  statement  of  facts  is  properly  certified  is  an 
immaterial  matter,  when  the  findings  of  fact  and  conclusions  of 
law  are  sufficiently  full  to  give  the  appellate  court  an  understand- 
ing of  the  merits  of  the  case. 

The  laws  of  this  state,  directing  the  manner  of  voting  under 
the  so-called  Australian  system,  must  be  regarded  as  directory 
rather  than  mandatory  in  their  provisions,  since  Gen.  Stat,  §  413, 
provides  that  "  no  ticket  shall  be  lost  for  want  of  form,  if  the 
board  of  judges  can  determine  to  their  satisfaction  the  person 
voted  for  and  the  office  intended,"  and  Laws  1895,  p.  393,  $  10. 
provides  that  "  when  a  ballot  is  sufficiently  plain  to  gather  there- 
from a  part  of  the  voter's  intention,  it  shall  be  the  duty  of  the 
judges  of  election  to  count  such  part." 

Ballots  are  not  invalidated  by  failure  to  strictly  comply  with 
the  statutory  directions  for  marking  them,  under  the  liberal  rule 
for  arriving  at  the  voter's  intention  allowed  by  our  statutes;  but, 
when  the  markings  are  evidently  intended  for  the  purpose  of  ex- 
pressing the  voter's  intention,  the  ballot  should  be  counted. 

Under  this  rule,  ballots  are  entitled  to  be  counted  although 
having  a  X  to  the  left,  instead  of  the  right,  of  the  name  of  the 
candidate  voted  for;  when  having  a  double  XX  opposite  a  name; 
when  having  a  X  opposite  names  of  candidates  of  one  party  and 
lines  drawn  through  names  of  opposing  candidates;  when  having 
a  X  opposite  one  candidate  and  an  obliterated  X  opposite  the  op- 
posing candidate;  when  having  pencil  marks  run  through  lines 
of  amendments  submitted,  or  a  X  over  all  of  them,  or  the  words 
"no,"  "yes,"  "against,"  "for,"  written  opposite. 

Under  Laws  1895,  p.  393,  §  11,  providing  that  "  no  ballot  shall 
bear  any  impression,  device,  color  or  thing  designated  to  distin- 
guish such  ballot  from  other  legal  ballots  or  whereby  the  same 
may  be  known  or  designated,"  ballots  cannot  be  counted  when 
they  have  written  thereon  the  names  of  individuals  who  are  not 
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candidates  or  such  expressions  as  "  rats  "  and  "  don't  want  any 
king." 

Sec.  413,  Gen.  Stat,  providing  that  "  no  ticket  shall  be  lost 
for  want  of  form,  or  mistake  in  initials  of  names,  if  the  board 
of  Judges  can  determine  to  their  satisfaction  the  person  voted 
for  and  the  office  intended,''  is  not  repealed  by  implication  by  the 
act  of  March  21, 1895  (Laws  1895,  p.  386),  relating  to  elections,  as 
such  act  does  not  purport  to  be  a  complete  law  upon  the  subject, 
but  confines  itself  to  amending  certain  specified  sections  of  the 
General  Statutes  upon  that  subject. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Pbitchaed,  Judge.    Eeversed. 

Ben  Sheeks^  and  Hugh  Farley  (John  Paul  Jv^dson,  of 
counsel);  for  appellant. 

Murray  £  Christian  (P.  C.  Sullivany  and  J.  8.  White- 
housej  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuwBAB,  J. — This  was  an  information  filed  against  the 
appellant  Fawcett  by  the  relator  Orr,  charging  Fawcett 
witii  the  uaurpation  of  the  office  of  mayor  of  Tacoma.  Ap- 
pellant and  respondent  were  opposing  candidates  for  mayor 
at  a  regular  election.  The  votes  had  been  counted  and  a 
certificate  of  election  had  been  given  to  Fawcett,  who  quali- 
fied and  entered  upon  the  duties  of  the  office.  It  was 
alleged  by  the  relator  that  by  reason  of  the  misconduct  of 
some  of  the  election  officers  certain  of  the  ballots  which 
had  been  cast  should  have  been  counted  for  him  and  had 
not  been  so  counted,  and  that  certain  other  ballots  had  been 
wrongfully  counted  for  Fawcett,  and  it  was  asserted  that 
upon  a  correction  of  these  errors  it  would  appear  that  the 
relator  and  not  Fawcett  had  been  elected.  The  court  below 
found  in  favor  of  the  relator,  and  gave  judgment  against 
Fawcett  ousting  him  from  said  office.  From  such  judg- 
ment, after  a  motion  for  a  new  trial  had  been  made  and 
overruled,  an  appeal  is  brought  to  this  court. 
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The  respondent  has  moved  to  strike  the  brief  and  state- 
ment of  facts  for  the  reason  that  the  brief  assigned  no 
errors  and  that  the  statement  of  facts  was  not  properly  cer- 
tified. Without  entering  into  an  extended  discussion  of 
this  motion,  which  was  vigorously  prosecuted,  we  think 
that  the  matters  in  contention  are  sufficiently  stated  in  the 
brief,  and  that  the  statement  of  facts  is  not  material  to 
the  controversy,  as  the  findings  of  fact  by  the  court  and 
the  conclusions  of  law  are  sufficiently  full  to  give  the  court 
an  understanding  of  the  merits  of  the  case.  So  that  the 
real  question  is,  are  the  conclusions  of  law  sustained  by 
the  findings  of  fact? 

The  three  questions  which  are  raised  by  the  brief  for 
the  determination  of  this  court  are:  (1)  In  an  information 
in  the  nature  of  quo  warranto  is  the  defendant,  as  a  right, 
entitled  to  a  jury  trial.  (2)  In  such  a  case  to  try  the  title 
to  a  public  office,  can  any  of  the  ballots  be  coimted  when 
it  appears  that  those  from  certain  precincts  are  missing? 
(3)  Did  the  court  err  in  determining  that  certain  ballots 
were  void,  and  from  certain  others  the  intention  of  the 
voters  could  not  be  ascertained? 

The  first  contention  has  been  decided  by  this  court  ad- 
versely to  appellant's  claim  in  the  case  of  State^  ex  rel. 
Mullen,  V.  Doherty,  16  Wash.  382  (47  Pac.  958). 

The  authorities  on  the  second  proposition  have  been  so 
meagerly  collated  and  presented  that  we  think  the  court  is 
justified  in  not  passing  upon  that  question,  especially  inas- 
much as  the  conclusion  which  we  have  reached  on  the  third 
proposition  decides  this  case  adversely  to  the  interest  of 
the  relator. 

The  ballots,  as  counted  by  the  inspectors  and  judges, 
were  5,364.  2,683  of  these  ballots  were  counted  for  Faw- 
cett  and  2,681  for  Orr,  which  resulted  in  the  announce- 
ment of  Fawcett's  election  by  a  majority  of  two.     The 
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court  counted  5,233  ballots,  2,624  for  Orr  and  2,609  for 
Fawcett,  resulting  in  the  announcement  of  Orr's  election 
by  fifteen  majority.  A  great  many  findings  of  fact  and 
conclusions  of  law  are  presented  in  the  appellant's  brief, 
which  are  not  objected  to  in  any  way,  and  conclusions 
reached  by  the  court  are  presented,  which  conclusions  were 
accepted  by  appellant  as  correct,  so  it  has  been  with  some 
difficulty  that  the  court  has  been  able  to  discover  the  con- 
clusions upon  which  this  controversy  is  based.  Conclusion 
6  is  as  follows: 

"  The  court  concludes  as  to  ballots  nimibered  10,  22,  23, 
46,  48,  65,  71,  72,  74,  80,  83,  98,  107,  110,  111,  119, 
120,  121,  124,  127,  138,  142,  144,  145,  148,  161,  182, 
186,  193,  198,  200,  227,  231,  234  and  243,  that  said  bal- 
lots and  each  of  them  are  marked  at  a  place  not  authorized 
or  permitted  by  law.  That  the  voter  in  these  cases  has 
failed  to  express  his  intention;  that  said  marks  constitute 
distinguishing  marks,  whereby  the  ballots  could  be  dis- 
tinguished from  other  legal  ballots;  that  the  intention  of 
the  voter  could  not  be  ascertained  from  any  of  the  said 
ballots  and  that  said  ballots  and  each  of  them  are  illegal 
and  void  and  could  not  be  coimted  for  any  person  for  the 
office  of  mayor." 

These  ballots  were  in  all  respects  perfect  excepting  that 
the  cross  was  placed  to  the  left  of  the  names  voted  for,  in- 
stead of  to  the  right.  Fourteen  of  these  votes  were  cast 
for  Orr  and  twenty-one  for  Fawcett.  It  follows  that  if 
they  were  improperly  rejected  Fawcett  should  have  an  ad- 
ditional credit  of  seven  votes,  and  we  think  they  were 
erroneously  rejected  for  reasons  which  we  will  refer  to 
hereafter. 

The  eighth  conclusion  of  law  is  as  follows: 

'^  That  the  pencil  marks  other  than  the  mark  '  X  *  appear 
on  the  following  numbered  ballots,  to-wit:  5,  27,  45,  50, 
53,  57,  86,  87,  94,  95,  103,  112,  113,  114,  116,  128, 
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130,  131,  150,  155,  159,  160,  179,  180,  194,  197,  199, 
232,  236  and  239,  are  such  marks  and  things  as  are  inhib- 
ited by  §  11  of  ch.  CLVI  of  the  Laws  of  1895  and  are  such 
marks  as  would  distinguish  such  ballots  and  each  of  them 
from  other  legal  ballots  and  that  said  ballots  and  each 
of  them  are  invalid  and  void  and  cannot  be  counted  for 
any  person  for  the  office  of  mayor." 

As  a  sample  of  these  rejected  ballots,  the  finding  of  the 
court  in  relation  to  ballot  103  was  as  follows: 

"  Ballot  103  was  cast  in  the  fourtii  precinct  of  the  third 
ward.  It  is  marked  with  a  character  '  X '  to  the  right  of  the 
names  Faweett,  Ovington,  Metcalf,  Quevli  and  Hannah, 
with  a  black  pencil.  Horizontal  black  pencil  lines  have 
been  drawn  through  each  of  the  names  of  Orr,  Sternberg, 
Benham,  Allen  and  Bell.  Upon  that  part  of  the  ballot 
providing  for  voting  for  and  against  amendments  to  city 
charter,  ten  long  heavy  lines  have  been  made  with  a  pen- 
cil composed  of  blue  coloring  matter." 

And  the  finding  in  relation  to  ballot  No.  232  was  as 
follows: 

"  Ballot  Xo.  232  was  cast  in  the  first  precinct  of  the 
seventh  ward.  It  is  marked  with  an  '  X '  opposite  each 
of  the  names  of  Fawcett,  Ovington,  Metcalf,  Quevli  and 
Link,  and  a  straight  lead  pencil  mark  was  drawn  through 
each  of  the  words  'mayor,'  'Edward  S.  Orr,'  'Wm.  A. 
Sternberg,'  '  Edgar  V.  Benham '  and  ^  Hamilton  Allen,'  " 

The  finding  in  relation  to  ballot  239  is  substantially  the 
same;  and  ballot  199  was  like  the  others,  excepting  that  it 
was  marked  with  two  characters  "XX"  at  the  right  of 
each  of  the  names  of  Fawcett,  Sternberg,  Metcalf,  Quevli 
and  Hartman,  and  two  characters  "  XX  "  to  the  right  of 
each  place  provided  for  voting  on  each  of  the  amendments 
to  the  city  charter — amendment  No.  1  to  amendment  No. 
21,  inclusive.  These  are  substantially  the  objections  to 
the  ballots  rejected  by  this  conclusion.     These  ballots,  if 
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coimtedy  would  have  given  seventeen  votes  to  Fawcett  and 
ten  to  Orr,  and  as  we  think  they  should  have  been  counted^ 
Fawcett  should  be  credited  with  seven  votes  additional,  so 
far  as  the  eighth  conclusion  of  law  is  concerned. 
The  ninth  conclusion  is  as  follows: 

"That  ballots  numbered  respectively  24,  26,  38,  40, 
58,  70,  73,  76,  79,  84,  109,  115,  118,  125,  129,  135, 
154, 161, 169, 171,  178,  189,  201,  226,  228,  229  and  245 
each  bear  upon  its  face  written  language  which  is  not 
authorized  or  permitted  by  law.  That  each  bear  some  im* 
pression,  device,  color  or  thing  designated  to  distinguish 
such  ballot  from  other  legal  ballots.  That  each  of  said 
ballots  bears  some  device,  color  or  thing  whereby  it  might 
be  designated  and  distinguished  from  other  legal  ballots; 
that  each  of  said  ballots  bears  written  language  which  is 
inhibited  by  law;  that  each  of  said  ballots  are  illegal  and 
void  and  cannot  be  counted  for  any  person  for  mayor." 

The  finding  of  the  court  in  relation  to  rejected  ballot 
189  was  as  follows: 

"  That  ballot  No.  189  was  cast  in  the  3rd  precinct  of 
the  fifth  ward  and  is  marked  to  the  right  of  the  name 
of  A.  V.  Fawcett  with  two  crosses  being  about  1  1-2  inches 
apart,  and  also  marked  with  an  ^  X '  to  the  right  of  the 
words  Ovington,  Metcalf ,  Quevli  and  Hartman,  and  also 
marked  with  an  '  X  ^  to  the  right  of  '  For  amendment  No. 
10,'  that  at  the  words  'Against  amendment  No.  19 '  two 
horizontal  pencil  marks  are  made  through  the  words 
'Against  amendment  No.  19,'  that  to  the  right  of  the  words 
'Against  amendment  No.  19 '  the  word  *  No '  is  written 
with  a  lead  pencil,  and  to  the  right  of  that  written  and  in 
the  same  blank  space  with  it  is  also  made  a  character  '  X ' ; 
that  upon  said  ballot  and  to  the  right  of  and  opposite  the 
words  'For  amendment  No.  1,'  appears  the  following 
words  in  lead  pencil:  '  Don't  want  any  king.' " 

Ballot  73  had  the  word  "  rats  "  written  on  the  amend- 
ments. 
Ballot  58  had  the  name  of  J.  M.  Houser  marked  upon 

13->17  WASH. 
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the  margin,  and  ballot  26  had  the  name  of  Jacob  Wurth 
marked  on  the  margin. 

'  These  four  ballots,  we  think,  were  properly  excluded 
by  the  court,  for  the  words  written  were  not  so  written 
with  any  intention  on  the  part  of  the  elector  to  express 
his  choice  of  a  candidate.  They  were  not  honest  mistakes 
and  showed  a  frivolous  and  wanton  disposition  on  the  part 
of  the  elector  to  disregard  the  election  laws.  The  rest  of 
the  ballots,  however,  under  this  finding,  we  think  were 
erroneously  rejected.  The  words  or  signs  which  the  court 
objected  to  were  generally  the  word  "  no  ^'  after  amend- 
ments, or  "  for  "  after  amendments,  or  "  against  *'  or  "  yes  " 
and  pencil  lines  which  were  evidently  made  with  the  in- 
tention of  making  plain  the  expression  of  the  voter.  One 
ballot  had  a  cross  to  the  right  of  the  name  '^  Fawcett "  and 
a  cross  to  the  right  of  "Orr,"  and  the  cross  to  the  right  of 
Orr  was  penciled  over  and  obliterated.  This  was  ballot 
164,  and  the  finding  was  that  the  cross  was  made  to  the 
right  of  each  of  the  words  "  Fawcett,"  Ovington,"  "  Met- 
calf,"  "Quevli"  and  "Watson,"  and  that  an  "X"  was 
made  to  the  right  of  the  words  "  Edward  S.  Orr,"  and  af- 
terwards obliterated  by  having  pencil  marks  run  over  and 
drawn  through  the  same.  The  evident  intention  of  the 
voter  was  to  correct  a  mistake  which  he  had  made  in  put- 
ting the  cross  to  the  right  of  Orr  instead  of  Fawcett.  "We 
think  the  contention  of  the  appellant  should  be  sustained 
that  fifteen  of  these*  votes  should  have  been  counted  for 
Fawcett  and  eight  for  Orr,  and  that  Fawcett  should  there- 
fore have  an  additional  credit  of  seven  votes: 
The  tenth  conclusion  of  law  is  as  followd: 

"  That  ballots  numbered  respectively  3,  16,  20,  30,  31, 
32,  41,  44,  61,  62,  96,  137,  164  and  224  each  bear  upon 
its  face  marks  made  with  lead  pencils  which  are  not  author- 
ized or  permitted  by  law  and  that  each  of  said  ballots  bears 
some  impression,  device,  color  or  thing  designated  to  dis- 
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tinguish  such  ballots  from  other  legal  ballots;  and  that 
each  of  said  ballots  bears  some  device,  color  or  thing 
whereby  it  might  be  designated  and  distinguished  from 
other  legal  ballots;  that  each  of  said  ballots  are  illegal  and 
cannot  be  counted  for  any  person  for  mayor." 

With  the  exception  of  ballot  61  we  think  the  words  or 
interlineations  which  were  made  upon  these  ballots  were 
all  intended  by  the  elector  to  make  his  meaning  clear,  and 
that  they  were  not  of  that  character  or  device  or  impres- 
sion which  is  prohibited  by  the  statute.  Three  of  these 
ballots  were  for  Qrr  and  ten  for  Fawcett,  and  Fawcett 
should  be  credited  with  seven  additional  votes. 

It  is  conceded  by  the  appellant  that,  under  the  eleventh 
conclusion  of  law,  in  which  ten  ballots  were  rejected,  six 
should  have  been  counted  for  Orr  and  four  for  Fawcett. 
This  concession  coming  from  the  appellant,  we  will  not 
enter  into  a  discussion  of  those  ballots,  but  from  a  cursory 
examination  we  are  inclined  to  think  the  concession  was 
correctly  made.  Orr  would  therefore  be  entitled  to  two 
votes  additional. 

The  twelfth  conclusion  is  to  the  effect  that  ballots  num- 
bered respectively  14,  82,  104,  166  and  187  bear  upon 
their  face  scrawling  lines  and  pencil  marks  not  authorized 
or  permitted  by  law,  and  that  therefore  they  fall  within 
the  statute  inhibiting  impressions,  devices,  etc.,  and  they 
are  held  to  be  illegal  and  void  and  are  excluded. 

The  finding  of  the  court  is  that  ballot  14,  which  was 
voted  for  Orr,  had  a  large  cross  over  the  amendments;  bal- 
lot 82,  for  Orr,  had  pencil  lines  over  all  the  amendments; 
104,  for  Orr,  pencil  lines  over  all  the  amendments;  187 
and  166,  being  voted  for  Fawcett,  had  pencil  lines  over  all 
the  amendments.  It  is  conceded  by  the  appellant  that 
these  votes  should  have  been  counted  three  for  Orr  and 
two  for  Fawcett.  Orr  should,  therefore,  have  an  additional 
credit  of  one  vote  under  this  finding. 
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It  is  not  profitable  to  pursue  further  the  description  of 
these  ballots.  We  have  not  gone  into  a  minute  descrip- 
tion of  each  ballot  in  controversy  because  it  would  render 
the  opinion  impracticably  long  and  would  serve  no  good 
purpose.  But  sufficient  has  been  said  to  indicate  that  if 
the  votes  had  been  counted,  which  should  have  been 
counted  under  our  view  of  the  law,  Fawcett  should  have 
been  declared  elected  by  at  least  twelve  majority. 

The  controversy  here  is  substantially  a  legal  one.  It  is 
true  that  many  of  the  cases  cited  by  the  respondent  have 
squarely  held  that  the  provisions  of  the  statute  in  relation 
to  the  location  of  the  cross,  and  other  provisions  governing 
the  manner  of  voting,  were  mandatory,  and  that  if  the 
voter  did  not  employ  the  means  and  methods  pointed  out 
by  the  statute,  his  ballot  was  void  and  should  not  be 
counted.  Thus  in  Curran  v.  Clayton^  86  Me.  42  (29  AtL 
930),  it  was  held  that  these  provisions  of  the  statute  were 
mandatory  and  that  the  ballots  were  void.  An  examina- 
tion of  this  case,  however,  shows  that  the  statute  of  Maine,, 
which  was  in  force  at  the  time  of  the  trial  of  that  cause,, 
was  altogether  different  from  our  statute,  and  provided 
in  terms  that  any  distinguishing  mark  upon  a  ballot  shoifld 
render  it  void.  There  is  also  an  absence  from  that  statute 
of  the  liberal  provisions  which  occur  in  ours  in  relation 
to  counting  the  ballot,  if  the  voter's  intention  can  be  ascer- 
tained. Perhaps  it  would  be  well,  before  proceeding 
further,  to  notice  our  statute.  Sections  10  and  11,  Laws 
1895,  p.  393,  are  as  follows: 

"  Sec.  10.  That  §  391,  vol.  1,  HilFs  Annotated  Codes 
and  Statutes  of  Washington,  is  amended  to  read  as  follows: 
Sec.  391.  In  the  canvass  of  the  votes,  any  ballot  or  parts 
of  a  ballot  from  which  it  is  impossible  to  determine  the 
elector's  choice,  shall  be  void  and  shall  not  be  counted; 
Provided,  that  when  a  ballot  is  sufficiently  plain  to  gather 
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therefrom  a  part  of  the  voter's  intention,  it  shall  be  the 
duty  of  the  judges  of  election  to  count  such  part. 

''  Sec.  11.  That  §  401, vol.  l,Hiirs  Annotated  Codes  and 
Statutes  of  Washington,  is  amended  to  read  as  follows:  Sec. 
401.  The  voting  shall  be  by  ballot.  No  ballot  shall  bear 
any  impression,  device,  color  or  thing  designated  to  dis- 
tinguish such  ballot  from  other  legal  ballots  or  whereby 
the  same  may  be  known  or  designated.     ..." 

Sec.  413  of  the  General  Statutes  provides,  among  other 
tilings,  that  "no  ticket  shall  be  lost  for  want  of  form,  or  mis- 
take in  initials  of  names,  if  the  board  of  judges  can  deter- 
mine to  their  satisfaction  the  person  voted  for  and  the  office 
intended."  It  is  stoutly  contended  by  the  respondent  that 
this  section  of  the  law  is  not  in  force;  that  the  law  of  1895 
was  a  complete  law  within  itself,  and  that  all  other  laws  on 
the  subject  of  elections  were  repealed  by  the  passage  of 
the  law  of  1895.  But  we  think  this  is  not  the  proper  con- 
struction of  the  statute.  The  law  of  1895  was  largely  amen- 
datory of  the  laws  incorporated  in  the  General  Statutes,  and 
it  in  no  way  undertook  to  supersede  any  provisions  of  the 
old  law,  so  that  the  section  above  referred  to  stands  with 
full  force  and  effect.  It  will  therefore  be  seen  that  our 
statute  is  very  different  from,  and  has  more  carefully 
guarded  the  rights  of  electors  by  making  provision  for  mis- 
takes which  are  necessarily  incident  to  this  system  than, 
the  statutes  of  some  of  the  other  states.  Whatever  may  be 
said  of  the  Australian  system,  a  glance  at  the  ballot  at  a 
general  election  is  sufficient  to  convince  any  one  that  it  is 
not  an  easy  thing  for  a  person  of  common  understanding 
to  intelligently  and  without  great  chance  of  mistake  ex- 
press his  wish.  A  person  accustomed  more  to  the  plow  or 
the  plane  than  to  the  pen  would  almost  certainly  be  con- 
fused when  he  was  ushered  into  a  dark  booth  with  this 
ticket,  with  its  multifarious  provisions  and  its  inmiense 
dimensions  spread  out  before  him.    Indeed,  it  is  probable 
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that  the  most  careful  business  man  who  has  been  accus- 
tomed  to  perusing  and  executing  documents  of  a  business 
character,  will  have  grave  misgivings  as  to  the  correctness 
of  his  vote  when  he  leaves  the  booth.  And  to  hold  that 
every  misconception  of  the  printed  directions  of  the  law 
would  deprive  an  elector  of  his  vote,  would  certainly  be  a 
holding  not  within  the  contemplation  of  the  legislature 
which  passed  the  statute  we  have  just  mentioned,  for  it 
has  been  careful  to  provide  that  when  a  ballot  is  sufficiently 
plain  to  gather  therefrom  a  part  of  the  voter's  intention 
it  shall  be  the  duty  of  the  judges  of  election  to  count  such 
part.  The  whole  is  composed  of  parts,  and  if  it  is  the  duty 
of  the  judges  of  the  election  to  count  a  part  when  the  in- 
tention in  relation  to  such  part  can  be  ascertained,  it  fol- 
lows that  they  must  count  the  whole  ballot  when  the 
intention  in  relation  to  all  of  the  parts  can  be  ascertained. 
This  provision,  coupled  with  the  other  just  above  men- 
tioned, that  no  ballot  should  be  lost  for  want  of  form,  it 
seems  to  us  absolutely  excludes  the  idea  that  any  mark 
which  may  by  mistake  be  placed  upon  a  ballot  shall  be 
considered  such  a  distinguishing  mark  as  will  avoid  the 
ballot.  If  such  marks  were  to  be  considered  distinguishing 
marks,  then  it  follows  that  every  mistake  that  a  voter 
makes  in  departing  from  the  strict  letter  of  the  law  would 
constitute  a  distinguishing  mark  and  would,  in  substance, 
nullify  the  provisions  of  the  statute  in  relation  to  the  count- 
ing of  the  votes  when  the  intention  of  the  voter  could  be 
ascertained  and  the  further  provision  that  no  ballot  should 
be  lost  for  want  of  form. 

It  is  contended  by  respondent,  and  is  no  doubt  true, 
that  the  distinguishing  feature  of  the  Australian  ballot 
system  is  a  careful  provision  for  a  secret  ballot,  and  the 
necessity  of  this  is  so  obvious  to  ordinary  intelligence  that 
it  is  needless  to  discuss  it.    It  is  also  undisputed  that  the 
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elective  franduse,  though  a  constitutioiial  privilege  and 
right,  must  be  exercised  under  such  reasonable  legislative 
restrictions  as  will  prevent  intimidation,  bribery  and  fraud 
and  secure  an  honest,  untrammeled  and  genuine  expres- 
sion of  public  sentiment.  It  is  also  true,  however,  that  in 
the  absence  of  constitutional  inhibition  all  statutes  tending 
to  limit  the  citizen  in  the  exercise  of  the  right  of  suffrage 
should  be  liberally  construed  in  Ids  favor.  If  his  ballot  is 
rejected,  it  must  come  within  the  letter  of  the  prohibition, 
and  when  the  statute  specifically  declares  under  what  con- 
ditions ballots  shall  be  rejected,  courts  should  not  enlarge 
those  conditions,  or  make  other  or  different  conditions  from 
those  expressed  in  the  statute  grounds  for  rejecting  the 
ballots.  It  will  be  noted  that  our  statute  provides  only 
one  condition  under  which  a  ballot  should  be  rejected,  viz. : 
a  ballot  from  which  it  is  impossible  to  determine  the  elec- 
tor's choice,  and,  after  all,  this  should  and  must  be  the  in- 
tention of  the  legislature.  The  important  thing  is  to  de- 
termine the  intention  of  the  voter  and  to  give  it  effect. 
Now,  so  far  as  the  ballots  under  consideration  are  con- 
cerned, in  ballot  71,  for  instance,  the  material  part  of 
which  we  produce  here  below,  the  voter  placed  a  cross,  as 
will  be  seen,  opposite,  but  to  the  left  of,  the  name  of  Faw- 
cett  and  every  other  candidate  on  the  citizen's  ticket. 
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SECOND  WARD. 

FOURTH     PRECINCT. 

REPUBLICAN  TICKET.                                                           | 

CITIZENS'  TICKET.                                                                   | 

Vote  for  one.                                                 mayor. 

Republican 

Edward  8.  Orr. 

Citizens' 

X          A.  V.  Fawcett. 

Vote  for  one. 

CITY  TBBA&UBEB. 

Republican 

William  A.  Sternberg. 

Citizens' 

X     William  Ovington,  8r. 

Vote  for  one. 

crrr  controller. 

Republican 

Edgar  V.  Benham. 

Citizens'  

X         Wm.  M.Metcalf. 

Vote  for  one. 

CITY  PHYSICIAN. 

• 

Republican 

Hamilton  Allen. 

Citizens' 

X           Chris.  Quevli. 

Vote  for  one. 

COUNCILMAN. 

Republican 

John  Holgate. 

Citizens'  * 

X         Charles  P.  Culver. 

It  would  seem  that  it  would  not  be  hard  to  determine  the 
intention  of  the  voter  so  far  as  this  ticket  is  concerned, 
and  under  the  statute  if  the  intention  could  be  determined, 
the  ticket  should  be  counted,  for  that  is  an  express  and 
mandatory  provision  of  the  statute.  The  voter  evidently 
had  in  mind  the  placing  of  a  cross  opposite  the  name  of 
the  candidate  for  whom  he  desired  to  vote,  and  it  did  not 
occur  to  him  to  follow  the  direction  in  relation  to  the 
position  of  the  cross  to  the  left  or  to  the  right  of  the  name. 
In  fact,  the  marking  of  the  name  by  a  cross  is  the  essential 
thing  after  all.  The  statutes^  in  some  of  the  states  provide 
that  the  cross  shall  be  to  the  left  of  the  name;  in  others 
tliey  provide  that  it  shall  be  in  a  square  to  the  right  of  the 
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name;  in  others^  in  a  circle.  But  in  all,  the  preference  is 
indicated  by  the  cross.  In  the  case  at  bar  many  of  the 
tickets  were  marked  with  the  X  to  the  left  not  only  of  the 
candidates'  names,  but  to  the  left  of  the  amendments,  for 
or  against,  the  entire  length  of  the  ticket,  leaving  no  doubt 
whatever  of  the  intention  of  the  voters. 

Again,  in  relation  to  that  class  of  tickets  that  were  re- 
jected because  the  names  of  candidates,  either  on  the  citi- 
zens' or  republican  ticket,  were  erased  where  the  cross  was 
made  opposite  and  to  the  right  of  the  name  of  the  candi- 
date intended  to  be  voted  for,  it  was  evidently  the  intention 
of  the  voter  to  make  sure  the  expression  of  his  will,  that  he 
did  not  intend  to  vote  for  the  other  candidates,  that  he 
erased  tlieir  names.  The  legal  effect  of  placing  a  cross 
opposite  and  to  the  right  of  the  name  of  a  candidate  would 
be  to  erase  the  name  of  the  opposing  candidate,  and  the 
fact  that  the  voter  did  erase  their  names  with  a  pencil, 
whether  blue  or  black,  could  certainly  not  in  any  way  les- 
sen the  force  given  to  the  expression  of  his  will  indicated 
by  placing  a  cross  opposite  the  names  of  those  for  whom 
he  did  intend  to  vote.  Under  the  old  system  it  was  the 
custom  to  mark  off  with  a  pencil  the  name  of  a  candidate 
on  any  ticket  for  whom  the  voter  did  not  wish  to  vote. 

And  so  we  think  in  relation  to  all  these  ballots  in  con- 
troversy that,  notwithstanding  these  erasures  and  irregular 
markings,  the  intention  of  the  voter  could  be  certainly 
determined  from  the  ballot,  and  when  that  can  be  done  the 
requirements  of  the  statute  are  met  and  the  vote  should 
be  counted.  It  is  true  as  is  stated  in  some  of  the  authorities 
cited  by  the  respondent,  that  if  the  voter  is  not  compelled 
to  follow  absolutely  the  letter  of  the  law  in  relation  to 
these  expressions,  the  courts  will  constantly  be  called  upon 
to  construe  the  intention  of  the  voter,  but  this  cannot  be 
avoided.    They  are  constantly  called  upon  to  construe  the 
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intention  of  parties  in  all  sorts  of  transactions.  And  while 
it  may  render  a  vote  somewhat  uncertain,  yet  it  will  not 
bring  about  as  much  hardship  as  it  would  to  disfranchise 
a  large  number  of  citizens  because  of  their  inability  to 
properly  construe  technical  directions.  The  desire  to  have 
his  vote  counted  will  be  a  sufficient  incentive  to  the  ordi- 
nary voter  to  exercise  his  best  judgment  and  caution  in 
voting. 

What  we  have  said  in  relation  to  the  discovery  of  the 
intention  of  the  voter  will  cover  the  statute  in  relation  to 
the  other  proposition,  that  no  ballot  shall  bear  any  impres- 
sion, device,  color  or  thing  designated  to  distinguish  such 
ballot  from  other  legal  ballots,  or  whereby  the  same  may 
be  known  or  designated,  for  if  the  impression  or  mark 
which  is  made  upon  the  ballot  is  made  as  we  have  before 
said,  not  for  the  purpose  of  distinguishing  the  ballot  but 
through  an  honest  mistake  in  attempting  to  vote,  it  does 
not  fall  within  the  inhibition  of  §  11  above  mentioned. 
Now,  the  ballots  which  we  have  mentioned,  where  the 
word  "rats"  was  written  across  the  amendments,  and 
where  the  names  of  Wurth  and  Houser  appeared  upon 
them,  it  seems  to  us  do  not  fall  within  the  liberal  rule 
which  we  have  laid  down.  These  words  were  not  used, 
and  could  not  be  used,  by  the  voter  for  the  purpose  of  ex- 
pressing his  preference  for  a  particular  candidate;  but  they 
were  distinguishing  marks  which  were  placed  upon  the 
ballots  for  some  other  purpose.  It  is  reasonable  to  sup- 
pose that  the  purpose  was  to  distinguish  the  ballot,  al- 
though it  is  not  plain  to  us  what  the  meaning  of  this  pro- 
vision of  the  statute  Is,  whether  it  has  reference  to  the  im- 
pressions and  devices  placed  upon  the  ballot  by  the  voter, 
or  whether  it  has  reference  to  impressions,  devices,  colors 
or  things  originally  upon  the  ballot,  which  would  distin- 
guish it.    In  most  of  the  states  the  language  of  the  statute 
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is,  *'  No  elector  shall  place  upon  his  ballot  any  impression, 
device,"  etc.,  while  that  of  ours,  it  will  be  noted,  is,  "  No 
ballot  shall  bear  any  impression,  device,"  etc.  But  what- 
ever the  statute  may  mean,  construed  in  connection  with 
§  10  and  §  413  of  the  General  Statutes,  it  evidently  does 
not  mean  to  render  void  ballots  where  marks  have  been 
made  upon  them  through  mistake  in  the  attempted  exercise 
of  the  right  of  franchise. 

In  Vallier  v.  Brahhe,  7  S.  D.  343  (64  K  W.  180), 
a  South  Dakota  case,  it  was  held  that  where  the  law 
provided  that  the  cross  should  be  placed  at  the  head 
of  the  party  ticket  and  within  a  circle,  and  where 
the  law  provided  that  the  cross  should  be  placed  at 
the  left  of  a  candidate's  name,  a  cross  at  the  head 
of  a  party  ticket  or  one  near  the  circle  was  a  nullity, 
and  that  a  cross  at  the  right  of  a  candidate's  name  was  not  an 
informality  in  the  form  of  marking  but  was  unauthorized 
and  of  no  effect.  This,  we  think,  was  rather  a  harsh  ruling, 
even  under  the  statute  of  South  Dakota,  which  has  not 
thrown  around  the  voter  the  guards  which  our  statute  has 
for  the  purpose  of  protecting  his  vote.  The  court  in  that 
state,  however,  viewed  these  tickets  in  a  different  light  from 
that  in  which  we  are  inclined  to  view  them,  as  will  be  seen 
by  the  following  excerpt  from  the  opinion: 

"*  The  system  devised,"  said  the  court,  "  i3  so  simple  that 
a  man  of  sufficient  intelligence  to  know  what  a  circle  is, 
how  to  make  a  cross,  and  left  from  right,  can  find  no  diffi- 
culty in  making  up  the  ticket  he  desires  to  vote.  He  can 
have  no  difficulty  in  expressing  his  intention  in  the  manner 
the  law  has  prescribed.  It  is  not  necessary,  therefore,  to 
impose  upon  judges  of  election  or  courts  the  duty  of  ascer- 
taining the  intention  of  the  voter,  except  in  the  manner 
pointed  out  by  the  statute,  namely,  by  the  marks  he  has 
placed  upon  the  ballot  in  the  manner  prescribed  by  law." 

This  is  a  rigid  and  strict  construction  of  the  law  which 


204                  STATE,  EX  REL.  ORR,  v.  FAWCETT. 
Opinion  of  the  Court  —  Ddnbab,  J.  [17  Wash. 

we  could  not  follow,  even  if  the  statute  under  whicli  the 
opinion  was  rendered  was  like  ours.  The  case  quoted  by 
the  respondent,  viz. :  McKittrick  v.  Pardee^  65  N.  W.  23, 
from  the  same  state,  follows  Vallier  v.  BrakJee^  supra^  ex- 
cepting that  this  case  is  not  in  point  for  the  reason  that  it 
was  there  held  that  the  will  of  the  voter  could  not  with 
any  reasonable  certainty  be  ascertained. 

In  re  Vote  Marks^  17  R.  I.  812  (21  Atl.  962),  is  a  case 
where  the  supreme  court  of  Rhode  Island  was  called  upon 
by  the  governor  to  construe  the  election  laws.  The  opinion 
is  rendered  without  any  discussion  and  evidently  without 
any  presentation  by  counsel.  There  it  was  held  in  so  many 
words  that  no  mark  other  than  a  cross  can  be  used;  that 
it  must  be  placed  on  the  margin  to  the  right  of  the  name 
of  the  candidate,  and  that  the  ballot  law  makes  a  cross  ef- 
fectual as  a  vote  only  when  it  is  inscribed  at  the  right  of 
the  name  printed  or  written  on  the  ballot  and  opposite 
thereto.  The  opinion  does  not  disclose  the  statute  on  the 
subject  and  we  have  not  been  able  to  obtain  it;  but  it  must 
be  concluded,  we  think,  that  the  statute  under  which  the 
opinion  was  rendered  does  not  contain  the  provisions  in 
relation  to  counting  the  votes  that  are  contained  in  "our 
statute. 

Whittam  v,  Zahorik,  91  Iowa,  23  (59  N.  W.  57,  51  Am. 
St.  Rep.  317),  in  addition  to  the  fact  that  the  intention 
could  not  be  discovered,  would  not  be  any  authority  under 
our  statute,  because  the  court  deliberately  made  the  an- 
nouncement that  the  intention  was  immaterial  as  against 
the  express  provisions  of  the  statute.  But  even  in  that 
case,  holding  as  strictly  as  it  does,  the  court  evidently  would 
not  have  rejected  some  of  the  ballots  rejected  here  on  ac- 
count of  the  devices  tending  to  identification,  for  it  says: 

"  It  is  not  practicable  to  adopt  a  rule  in  regard  to  iden- 
tifying marks  which  would  be  applicable  in  all  cases.     It 
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will  not  do  to  say  that  all  ballots  which  bear  marks  not 
authorized  by  law  should  be  rejected.  All  voters  are  not 
alike  skillful  in  marking.  Some  are  not  accustomed  to 
using  a  pen  or  pencil,  and  may  place  some  slight  mark  on 
the  ballot  inadvertently,  or  a  cross  first  made  may  be  clums- 
ily retraced.  It  is  evident  that  in  such  cases,  and  in  others 
where  the  unauthorized  mark  is  not  of  a  character  to  be 
used  readily  for  the  purpose  of  identification,  the  ballots 
should  be  counted,  but  where  the  imauthorized  marks  are 
made  deliberately,  and  may  be  used  as  a  means  of  identify- 
ing the  ballot,  it  should  be  rejected." 

In  this  connection  we  wish  to  mention  another  class  of 
rejected  tickets,  viz. :  where  the  candidate's  name  had  been 
marked  with  a  cross  opposite,  and  the  opposing  candidate's 
name  was  also  marked  with  a  cross,  and  the  first  cross  had 
been  erased,  or  pencil  marks  had  been  drawn  across  it.  It 
is  too  evident  for  discussion  that  the  intention  of  the  voter 
could  be  ascertained  in  such  a  case.  He  had  evidently  by 
mistake  placed  the  cross  opposite  the  name  of  the  candidate 
for  whom  he  did  not  intend  to  vote,  the  two  being  placed 
one  above  another  on  adjoining  lines,  and  when  he  dis- 
covered his  mistake  he  made  the  cross  opposite  the  name 
of  the  candidate  for  whom  he  did  intend  to  vote  and  erased 
the  other.  While  it  is  true  that  all  these  departures  from 
the  strict  letter  of  the  law  constitute  a  ballot  which  is  not 
quite  so  satisfactory  or  so  clean  as  a  ballot  made  by  a  per- 
son who  is  fortunate  enough  to  make  no  mistakes  whatever, 
yet  that  is  not  sufficient  ground  to  deprive  a  voter  of  his 
elective  franchise. 

Baxter  v.  Ellisy  16  S.  E.  938,  we  were  unable  to  find. 

State  V.  McElroyy  32  Am.  St.  Rep.  355,  a  Louisiana 
case  (44  La.  An.  796),  holds  that  the  law  in  relation  to 
all  these  provisions  is  mandatory;  that  they  must  be  strictly 
followed  under  the  statute  of  that  state  or  the  ballots  can- 
not be  counted.  They  go  so  far  as  to  hold  that  the  provi- 
sions directing  the  officers  who  should  prepare  ballots  and 
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conduct  the  election  are  mandatory,  and  that  if  they  are 
not  followed  the  election  is  void.  This  case  is  squarely  op- 
posed to  the  doctrine  laid  down  by  this  court  in  Moyer  v. 
Van  de  Vanter,  12  Wash.  377  (41  Pac.  60),  and  here  we 
might  notice  the  contention  of  respondent  that  the  distinc- 
tion drawn  between  the  acts  of  voters  and  acts  of  election 
officers  in  the  latter  case  settles  the  proposition  that  the 
provisions  of  the  law  in  relation  to  the  acts  of  the  voters 
are  mandatory.  We  do  not  think  that  the  court  in  that 
case  undertook  to  pass  upon  that  question.  Under  the  rea- 
soning of  that  case,  doubtless,  if  the  voter  had  wiKully  dis- 
obeyed any  material  provision  of  the  law,  his  vote  would 
not  have  been  counted,  but  we  do  not  think  it  goes  beyond 
that. 

The  case  of  Parvin  v.  Wimberg,  130  Ind.  561  (30  N.  E. 
790),  we  do  not  think  throws  any  light  on  the  subject  in- 
volved. Bechtel  v.  Albin,  134  Ind.  193  (33  K  E.  967), 
Sego  V.  Stoddard,  136  Ind.  700  (36  K  E.  204),  and  Zeis 
V.  Passwater,  142  Ind.  375  (41  N.  E.  796),  are  all  cases 
decided  under  statutes  affirmatively  making  the  ballots 
void,  where  there  was  no  provision  for  counting  the  ballots 
in  case  the  intention  could  be  discovered,  and  no  provision 
in  the  statute  that  no  ballot  should  be  lost  for  want  of  form. 
And  Kearns  v.  Edwards  (N.  J.),  28  Atl.  723,  was  decided 
under  a  statute  which  provides  in  terms  that,  "  if  any  ballot 
voted  at  any  election  shall  have  thereon  any  device 
whereby  it  can  be  identified,  such  ballot  shall  be  absolutely 
void,  the  intention  of  the  voter  cannot  be  considered,  in 
determining  the  legality  of  any  ballot,  in  canvassing  the 
same."  So  that,  under  the  provision  of  this  statute,  of 
course,  the  decision  could  not  have  been  otherwise  than  as 
rendered. 

It  may  be  conceded,  however,  that  the  general  tone  of 
the  decisions  quoted  by  the  respondent  and  the  expressions 
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iised  by  the  courts  siistain  in  the  main  the  contention  of 
strict  construction;  but  there  are  many  other  cases  holding 
that  these  provisions  are  directory  and  that  they  cannot  be 
construed  to  be  mandatory,  except  where  the  statute  espe- 
cially provides  that  the  ballot  shall  be  avoided  and  holding 
that  marks,  that  are  made  not  with  the  evident  intention 
of  distinguishing  the  ballot  but  through  mistakes  in  under- 
standing to  vote,  are  not  such  marks  as  under  the  statute, 
even  where  the  statute  provides  that  ballots  shall  be  void 
if  such  distinguishing  marks  are  made,  would  avoid  the 
ballots. 

In  Houston  v.  SteeUy  98  Ky.  596  (34  S.  W.  6),  under  a 
statute  similar  to  ours  so  far  as  the  arrangement  of  the  bal- 
lots is  concerned,  but  without  all  the  liberal  provisions 
of  our  statute,  it  was  held  that  under  the  statute  which 
provided  that  the  cross  should  be  made  in  the  large  square, 
the  law  was  sufficiently  complied  with  by  placing  the  cross 
just  outside  the  square  containing  the  device;  that  the  use 
of  three  cross  marks  in  the  large  square  containing  the 
party  device  will  not  invalidate  the  ballot.  In  relation  to 
this  last  ballot  the  court,  in  the  course  of  its  opinion,  says: 

"  In  this  connection  we  notice  ballot  K  13,  marked  in 
the  large  square  of  the  democratic  device  with  three  cross 
marks  in  pencil,  thus:  '  XXX '  The  question  as  to  these 
ballots  is  not  whether  the  intent  of  the  voter  is  sufficiently 
shown — ^for  that  is  beyond  dispute — ^but  whether  these 
marks  are  '  distinguishing '  marks,  signs  or  devices,  within 
the  meaning  of  the  statute.  Fortunately  we  are  not  with- 
out direct  authority  on  this  point.  Under  a  similar  stat- 
ute, the  court,  in  Woodward  v.  Sarsons,  L.  K.  10  C.  P.  733, 
cited  in  notes  to  Butledge  v.  Crawford^  91  Cal.  526  (27 
Pac.  779, 13  L.E.  A.762),  held  that  'the  use  of  two  or  three 
crosses,  instead  of  one,  or  of  a  peculiar  form  of  cross  mark,' 
will  not  invalidate  the  ballot,  without  evidence  of  intent 
to  distinguish  it." 
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This  case  also  cites  approvingly  the  case  of  State,  ex  reL 
Waggoner,  v,  Russell,  34  Neb.  116  (51  N.  W.  465,  38  Am. 
St.  Rep.  625),  where  that  court  said: 

"  It  is  not  every  mark  by  means  of  which  a  ballot  might 
subsequently  be  identified  which  is  a  violation  of  the  stat- 
ute. The  mark  prohibited  by  law  is  such  a  one,  whether 
letters,  figures  or  character,  as  shows  an  intention  on  the 
part  of  the  voter  to  distinguish  his  particular  ballot  from 
others  of  its  class.  .  .  .  The  fact  that  a  number  of 
ballots  are,  without  any  evidence  of  fraudulent  intention 
on  the  part  of  the  voters,  distinguishable  from  others  cast 
at  the  same  polling  place,  as,  for  instance,  marked  with  a 
pencil  or  with  ink  of  a  different  color,  does  not  bring  them 
within  either  the  letter  or  spirit  of  the  statute." 

Sustaining  this  view  we  also  cite:  Hanscam  v.  State, 
ex  rel  Lockhart  (Tex.),  31  S.  W.  547;  Spurgin  v.  Thomp- 
son, 37  Neb.  39  (55  K  W.  297);  Jennings  v.  Brown,  114 
Cal.  307  (46  Pac.  77);  Owens  v.  State,  64  Tex.  500;  Davis 
V.  State,  75  Tex.  420  (12  S.  W.  957);  Dennis  v.  Caughr 
lin,  22  Nev.  447  (41  Pac.  768);  Tebbe  v.  Smith,  108  Cal. 
101  (41  Pac.  454,  49  Am.  St.  Rep.  68);  Kdlogg  v.  Hick- 
man, 12  Colo.  256  (21  Pac.  325);  Paine,  Elections,  §  498; 
Young  v.  Simpson,  21  Colo.  460  (42  Pac.  666,  52  Am.  St. 
Rep.  254). 

It  follows  from  what  we  have  said  that  sufficient  votes 
were  rejected,  which  should  have  been  counted,  to  have 
given  a  majority  of  all  the  votes  cast  to  the  appellant 
Fawcett. 

The  judgment  of  the  lower  court  will,  therefore,  be  re- 
versed, with  instructions  to  declare  t'e  appellant,  Angelo 
V.  Fawcett,  the  duly  elected  mayor  of  the  city  of  Tacoma. 

Scott,  C.  J.,  and  Andbbs,  Qordow  and  Rbavis,  JJ., 
concur. 


BISHOP  ▼.  AVERILL.  209 


June,  1887.1  Argument  of  Counsel. 


1  17    a09| 

sl9    490 

[No.  2658.    Decided  June  22, 1897.1  'W^ 

f»  _^| 

R.  C.  Bishop,  Appellant,  v.  G.  W.  Averill  et  uz.,  Re- 
spondents. 

WITNESS  —  CB088-EXAMIN ATION  —  BBOKSBB  —  ACTION  FOB  COMMISSION  — 
IN8TBUCTI0N8 — BUFFICIENCY  OF   COMPLAINT — C0NTBACT8. 

Where  a  defendant  in  an  action  has  heen  called  as  a  witness 
by  the  adverse  party  for  the  purpose  of  proving  a  matter,  it  is 
prejudicial  error  for  the  court  to  allow  the  defendant's  attorney,, 
under  the  guise  of  cross-examination,  to  go  into  the  whole  sub- 
ject of  his  defense  by  propounding  to  the  defendant  questions 
which  are  leading,  self-serving  and  suggestive. 

In  an  action  by  a  broker  to  recover  his  commission  for  the  sale 
of  a  mine  which  was  to  be  paid  him  monthly  until  payment  in 
full  of  his  commission  of  |10,000,  in  proportion  to  a  certain  per- 
centage of  the  gross  earnings  of  the  mine,  which  his  principal 
was  to  receive  upon  the  purchase  price  for  a  period  of  three  years, 
unless  sooner  paid  in  full,  and  which  contract  between  seller  and 
purchaser  had  been  abrogated  and  a  new  one  entered  into,  under 
which  payment  of  commission  was  refused,  it  is  error  for  the 
court  to  charge  in  effect  that  plaintiff  cannot  recover  unless  the 
jury  find  that  in  the  usual  course  of  business  the  purchaser  would 
have  Tully  paid  the  purchase  price  and  that  plaintiff  would  have 
received  the  full  amount  of  his  commission  but  for  the  subse- 
quent contract,  since  plaintiff  had  a  right  to  have  the  contract 
continue  in  force  the  full  period  of  three  years  and  to  receive  his 
percentage  of  his  principal's  share. 

In  such  an  action,  a  charge  that  the  whole  question  is  one  of 
fraud,  and  that  unless  defendants  made  the  subsequent  contract 
of  sale  with  the  dishonest  and  corrupt  purpose  of  preventing 
plaintiff  from  getting  his  commission  due  under  the  original  con- 
tract, he  could  not  recover,  is  erroneous. 

After  judgment,  and  in  the  absence  of  a  demurrer,  a  complaint 
should  be  liberally  construed. 

A  party  to  a  contract  cannot  disable  himself  from  complying 
with  any  condition,  and  thereby  derive  any  benefit  or  escape  any 
liability.  ^ 

Appeal  from  Superior  Court,  Spokane  County.— Hon. 
Wallace  Moinrr,  Judge.     Reversed. 

14—17  WA8B. 
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Danson  &  Hunehe,  for  appellant. 

In  the  case  at  bar,  defendants  had  agreed  with  plaintiff 
that  he  should  during  three  years  have  15.3  per  cent,  of 
defendants'  share  of  the  output  of  the  mine,  to  be  paid 
through  the  Thomas  Cruse  Savings  Bank.    After  one  year 
had  elapsed,   defendants  stopped   all  further  payments. 
They  then  placed  it  beyond  their  power  to  fulfill  their  con- 
tract, hence  are  liable  for  the  whole.     Clark,  Contracts, 
§  272 ;  Bishop,  Contracts,  §  690 ;  Wolf  v.  Marsh,  54  Cal.  228 
Dill  V.  Pope,  29  Kan.  289;  Tracy  v.  (hinn,  29  Kan.  508 
Seipel  v.  International  Life  Ins.   Co.,  84  Pa.   St.  47 
Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  S.  264;  Reusens 
V.  Mexican  Nat.  Const.  Co.,  22  Fed.  522;  LoveU  v.  St. 
Louis  Mutual  Life  Ins.  Co.,  Ill  U.  S.  264;  Reichenback 
V.  Sage,  18  Wash.  264  (52  Am.  St.  Rep.  51). 

WiUiam  T.  StoU,  for  respondents: 

The  buyer  had  violated  and  forfeited  his  contract,  and 
the  transaction  mentioned  in  paragraph  nine  of  the  com- 
plaint was  a  new  and  independent  transaction,  separate  and 
distinct  from  that  referred  to  in  the  complaint.  It  was 
plaintiff's  duty  to  effect  a  sale,  and  having  negotiated  a 
contract  of  sale  it  was  his  duly  to  see  that  the  contract  was 
performed.  A  violation  of  that  contract  justified  the  de- 
fendants in  selling  the  property  to  any  other  person,  even 
to  the  same  person  with  whom  plaintiff  had  negotiated  with 
in  the  first  instance.  Rees  v.  Spruance,  45  HI.  308;  Earp 
V.  Cummins,  93  Am.  Dec.  718;  Atwater  v.  Lockwoody  39 
Conn.  45;  Walker  v.  TirreU,  101  Mass.  257  (3  Am.  Rep. 
352);  McPhail  v.  BueU,  25  Pac.  266. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  brought  to  recover  the  bal- 
ance of  a  commission  claimed  by  plaintiff  for  selling  a 
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certain  mining  property  for  defendants.  The  cause  was 
tried  before  a  jury  and  the  trial  resulted  in  a  verdict  and 
judgment  for  the  defendants.  From  the  record  it  appears 
that  in  the  spring  of  1895  the  defendants  and  one  Bang- 
hart  owned  certain  mining  property  in  Montana  known 
as  the  Golden  Cloud  mining  property,  which  they  were 
desirous  of  selling,  and  for  that  purpose  authorized  the 
plaintiff  and  George  Walker  to  sell  the  same  for  the  pur- 
chase price  of  $75,000,  and  in  consideration  of  their  doing 
so,  agreed  to  pay  them  $10,000  as  a  commission  for  making 
the  sale.  Thereafter  a  purchaser  was  found  by  plaintiff 
and  his  associate  who  entered  into  a  written  agreement  with 
Banghart  and  the  defendants  of  date  April  8,  1895,  under 
the  terms  of  which,  in  consideration  of  $1,000,  an  option 
was  given  the  other  party  to  the  agreement  until  April  15, 
1895,  to  purchase  the  property  at  a  price  of  $75,000,  of 
which  $10,000  was  required  to  be  paid  on  or  before  April 
15,  1895,  and  if  so  paid  the  purchaser  was  to  be  entitled 
to  the  immediate  possession  of  the  property  and  everything 
connected  therewith.  As  a  part  of  the  same  transaction 
deeds  of  conveyance  were  executed  and  deposited  with  the 
Thomas  Cruse  Savings  Bank  of  Helena,  Montana,  to  be 
delivered  to  the  purchaser  on  payment  of  the  balance  of 
the  purchase  price,  to-wit,  $65,000.  The  agreement 
further  provided  that  all  payments  were  to  be  made 
through  said  bank.  The  purchaser  was  required  to  operate 
the  mines  continuously  at  his  own  expense  until  the  pur- 
chase price  was  paid.  It  required  the  balance  of  the  pur- 
chase price  to  be  paid  within  three  years  after  April  15, 
1895.  This  balance  was,  under  the  terms  of  the  agreement, 
to  be  paid 

"  By  deposits  in  the  Thomas  Cruse  Savings  Bank  of 
Helena,  Montana,  to  the  credit  of  the  said  G.  W.  Averill, 
of  thirty-five  (35)  per  cent,  of  the  gross  returns  of  the 
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mines  and  mills  hereinbefore  described;  until  the  full  bal- 
ance is  paid — ^that  is  to  say  that  the  thirty-five  (35)  per 
cent,  of  the  gross  returns  shall  aggregate  the  full  sum  of 
sixty-five  thousand  dollars  within  three  years  from  the  date 
of  delivery  of  possession." 

The  agreement  further  provided  that 

"  Unless  the  said  party  of  the  second  part  shall  elect  to 
pay  the  said  sixty-five  thousand  dollars  in  cash,  there  shall 
be  no  obligation  on  his  part  to  pay  the  same,  unless  such 
payment  is  made  by  the  deposit  of  thirty-five  per  cent,  of 
the  gross  returns  as  above  described;" 
and,  also, 

"  Nothing  herein  contained  shall  be  considered  as  ob- 
ligating said  party  of  the  second  part  to  pay  said  balance 
of  sixty-five  thousand  dollars,  except  as  the  same  is  to  be 
paid  by  means  of  the  said  thirty-five  per  cent,  of  the  said 
gross  returns,  and  in  case  such  balance  of  sixty-five  thou- 
sand dollars  is  not  paid  within  the  said  three  years  from 
the  date  of  such  delivery  as  aforesaid,  either  by  such  elec- 
tion and  payment  in  cash,  or  by  the  deposits  of  thirty-five 
per  cent,  of  the  gross  returns  as  aforesaid,  then  and  in 
that  event  the  said  party  of  the  second  part,  is,  at  the  end 
of  the  said  three  years,  to  surrender  the  said  property  and 
the  whole  thereof  to  the  said  parties  of  the  first  part  in  as 
good  condition  as  reasonable  use  and  wear  thereof  will  per- 
mit." 

The  closing  clause  of  the  agreement  was  as  follows: 

"  It  is  further  provided  that  the  terms  and  provisions  of 
the  within  and  foregoing  contract  shall  apply  to  the  suc- 
cessors and  assigns  of  the  parties  thereto  in  the  same  man- 
ner as  to  the  parties  themselves,  and  time  shall  be  of  the 
essence  hereof. ^^ 

The  party  of  the  second  part  named  in  this  agreement 
was  Eugene  M.  Sanger,  who  was  in  fact  acting  for  and 
subsequently  assigned  all  of  his  rights  in  and  under  the 
contract  to  Abram  T.  Kerr  of  the  state  of  New  York. 
Within  the  time  fixed  by  the  agreement,  Kerr  paid  the  sum 
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of  $10,000  and  entered  into  possession  of  the  property  in 
accordance  with  the  terms  of  the  contract.  At  about  that 
time  Banghart  assigned  all  of  his  interest  in  the  contract 
to  the  respondents  in  this  action  (defendants  below)  who 
assumed  Banghart's  liability  to  the  plaintiff  and  Walker 
for  the  commission,  and  Walker  assigned  to  the  appellant 
all  his  right  and  share  in  such  commission.  After  Kerr 
had  paid  the  $10,000  and  gone  into  possession  of  the  min- 
ing property,  the  defendant  G.  W.  Averill,  acting  on  be- 
half of  himself  and  wife,  entered  into  a  written  agreement 
with  appellant  as  to  the  manner  in  which  the  $10,000  com- 
mission was  to  be  paid.  The  agreement  refers  to  the  con- 
tract of  purchase  and  recites  that  the  said  Bishop  and 
Walker  were  to  receive  the  sum  of  $10,000  commission  for 
their  services  in  that  behalf.     Continuing  it  provides: 

"  Now,  THEEEFOBE,  thoSC  prCSCUtS  WITNESSETH!      That  it 

is  understood  and  agreed  by  and  between  the  said  party  of 
the  first  part  and  said  party  of  the  second  part,  that  upon 
each  deposit  in  the  said  Thomas  Cruse  Savings  Bank  by 
said  Kerr  after  the  first  day  of  June,  1895,  of  the  35  per 
cent  specified  in  said  contract  [referring  to  the  contract 
of  purchase  and  sale  above  noticed]  of  the  gross  proceeds 
therein  mentioned  the  said  Bishop  shall  be  at  once,  and 
hereby  is  declared  to  be  at  once  entitled  to  15.3  per  cent, 
thereof,  and  the  said  Thomas  Cruse  Savings  Bank  under 
and  by  virtue  hereof  and  upon  a  deposit  of  one  of  these 
agreements  with  it,  is  hereby  authorized  and  directed  to 
pay  to  the  order  of  said  Bishop  said  15.3  per  cent,  of  said 
sum  so  deposited  by  said  Kerr  under  said  agreement,  this 
being  intended  to  be  an  assignment  and  transfer  by  the 
said  party  of  the  first  part  to  the  said  party  of  the  second 
part  of  said  15.3  per  cent,  of  said  35  per  cent,  as  above 
set  forth. 

'*  It  is  further  understood  and  agreed  that  if  said  Kerr, 
under  the  terms  of  said  contract  shall  see  fit  to  pay  up  in 
any  other  manner  the  said  balance  of  sixty-five  thousand 
dollars,  the  purchase  price  of  said  property,  that  immedi- 
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ately  upon  the  payment  by  him  into  said  bank  under  the 
terms  of  said  agreement,  that  the  said  party  of  the  second 
part  shall  immediately  thereon  be  entitled  to  said  16.3 
per  cent,  and  the  said  Thomas  Cruse  Savings  Bank  is 
hereby  directed  and  authorized  to  credit  the  same  to  the 
said  party  of  the  second  part  and  pay  the  same  to  his  order, 
the  same  as  above  specified  for  the  payment  of  said  per 
cent,  of  the  said  35  per  cent,  and  this  agreement  is  to  be 
binding  and  in  full  force  and  eflFect  until  the  said  sum 
of  ten  thousand  dollars,  and  the  whole  thereof  has  been 
paid  to  said  party  of  the  second  part  in  the  manner  above 
set  forth  or  otherwise;  it  being  understood  that  said  com- 
mission is  not  to  be  paid  unless  the  same  is  deposited  in 
said  bank  under  said  agreement  by  said  Kerr  or  his  as- 
signs." 

Having  gone  into  possession  of  the  property,  Kerr  oper- 
ated the  mine  continuously  thereafter  until  June,  1896, 
during  which  time  he  expended  about  $50,000  in  improv- 
ing the  property  and  constructing  roads,  and  in  the  erection 
of  a  mill.  He  also  from  month  to  month,  until  !N"ovember, 
1895,  regularly  deposited  to  the  credit  of  defendant  in  the 
bank  mentioned  in  the  agreement  35  per  cent,  of  the  groes^ 
output  of  the  mines.  The  deposits  so  made  aggregated 
about  $4,000,  and  of  the  amount  so  deposited  the  appellant 
received  his  15.3  per  cent.,  amounting  to  the  sum  of 
$562.96,  which  is  the  entire  sum  received  by  him  on  ac- 
count of  his  commission.  From  November,  1895,  until 
Jime,  1896,  although  Kerr  continuously  worked  the  mine^ 
and  there  was  during  such  time  an  output  amounting  in 
gross  to  nearly  $17,000,  he  failed  and  neglected  to  make 
the  deposit  of  35  per  cent,  of  such  output  to  respondents'^ 
credit  in  the  bank;  but  early  in  the  month  of  June,  and  while 
still  engaged  in  working  the  mine,  Kerr,  without  the  knowl- 
edge or  consent  of  appeUant  herein,  entered  into  an  agree- 
ment with  respondents  whereby,  in  consideration  of  the  pay- 
ment to  them  of  $20,000  in  cash,  the  respondents  executed 
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a  quit-claim  deed  to  the  premises  in  question  and  also  di- 
rected the  delivery  of  the  deed  of  conveyance  theretofore 
held  in  escrow  by  the  bank  and  hereinbefore  referred  to. 
Thereafter  the  present  suit  was  instituted  by  the  appellant. 
His  complaint  sets  out  in  full  the  various  written  agree- 
ments referred  to  herein,  and  in  referring  to  the  agreement 
between  the  defendants  and  Kerr  last  mentioned,  which 
resulted  in  the  execution  and  delivery  of  the  quit-claim 
deed,  the  complaint  contained  the  following  allegation: 

"  Ninth.  That  on,  to-wit:  on  or  about  the  eighth  day  of 
June,  1896,  the  defendants,  seeking  to  avoid  further  pay- 
ment to  the  plaintiff  and  to  defraud  him  out  of  the  re- 
mainder due  him  upon  his  said  commission,  proposed  to  and 
agreed  with  said  Kerr  to  close  and  complete  said  payment 
by  a  cash  payment  instead  of  monthly  installments,  and 
then  and  there  agreed  with  said  Kerr  to  receive  in  full  pay- 
ment and  satisfaction  of  the  remainder  due  upon  said  pur- 
chase under  said  agreement,  the  sum  of  Twenty  Thousand 
Dollars,  in  consideration  of  the  same  being  paid  in  cash  and 
to  the  defendant  G.  W.  Averill  in  person  instead  of  the 
Thomas  Cruse  Savings  Bank;  and  that  said  Kerr  then  and 
there  paid  to  said  G.  W.  Averill  in  person,  and  not  to  said 
Thomas  Cruse  Savings  Bank,  the  sum  of  Twenty  Thousand 
Dollars,  as  and  for  full  payment  of  the  balance  then  due 
upon  said  purchase  price  for  said  mining  property,  all  of 
which  was  done  without  the  knowledge  or  consent  of  the 
plaintiff,  and  for  the  purpose  of  avoiding  further  payment 
to  him  upon  his  said  commission." 

The  answer  in  effect  was  that,  prior  to  the  execution  of 
the  conveyance  last  mentioned,  Kerr  had  forfeited  his 
rights  under  the  contract  of  purchase,  and  that  the  respon- 
dents had  declared  a  forfeiture  and  by  reason  thereof  the 
property  was  re-vested  in  them,  and  that  the  contract  of 
purchase  brought  about  by  appellant  was  never  fulfilled  or 
performed  by  Kerr,  and  thereafter  respondents  effected 
with  Kerr  a  new  agreement  of  purchase  and  sale  in  which 
appellant  had  no  part. 
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The  errors  relied  upon  for  a  reversal  relate  to  various 
rulings  of  the  trial  court  upon  the  introduction  of  evidence 
at  the  trial,  and  to  instructions  given  to  the  jury.  It  is 
necessary  to  notice  only  the  most  serious  of  the  exceptions 
taken  to  the  court's  rulings  upon  the  introduction  of  testi- 
mony. At  the  trial,  the  respondent,  G.  W.  Averill,  was 
called  as  a  witness  for  appellant  and  questioned  concerning 
the  payment  to  him  of  the  $20,000  by  Kerr  in  considera- 
tion of  the  agreement  reached  by  the  parties  in  British 
Columbia.  Under  the  guise  of  cross-examination,  his  own 
coimsel,  over  repeated  objections  by  appellant,  was  per- 
mitted to  go  into  the  whole  subject  of  the  defense,  and, 
as  a  part  of  such  so-called  cross-examination,  respondents' 
counsel  was  permitted  to  frame  questions  that  were  leading 
and  grossly  suggestive  and  self-serving.  As  a  sample  we 
notice  the  following: 

"  Q.  Isn't  it  also  a  fact  that  you  served  notice  on  Pro- 
fessor Kerr  at  Helena  prior  to  this  time,  through  your  at- 
torney, Mr.  Stranahan,  that  he  had  forfeited  all  his  rights 
under  the  contract  by  reason  of  his  failure  to  deposit  35  per 
cent,  of  the  gross  proceeds  in  the  Cruse  Savings  Bank? 

"  Q.  And  at  the  time  he  came  over  here  to  negotiate  with 
you  on  this  matter,  didn't  he  then  admit  to  you  that  he  had 
received  your  notice  from  your  agent  at  Helena? 

"  Q.  Didn't  Professor  Kerr  admit  to  you  when  he  came 
down  there  to  make  tlm  deal,  that  he  and  his  company, 
Abram  T.  Kerr,  had  forfeited  all  their  rights  under  that 
contract? 

"  Q.  Now,  Doctor,  didn't  Professor  Kerr  also  say  to 
you  that  he  found  it  necessary  to  abandon  the  contract  and 
the  property  and  that  he  couldn't  fulfill  his  bargain? 

"  Q.  And  then  it  was  that  you  entered  into  negotiations 
for  the  new  contract? 

"Q.  Under  this  agreement  by  which  he  paid  this 
$20,000,  you  executed  a  new  and  independent  deed,  here 
in  Spokane,  didn't  you?" 
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We  think  it  was  an  abuse  of  discretion  upon  the  part  of 
the  trial  court  to  have  permitted  these  and  some  other  ques- 
tions of  a  similar  character  to  be  answered.  Here  was  a 
witness  who  was  a  party  to  the  action  and  hostile  to  the 
side  calling  him.  Correct  practice  and  every  consideration 
of  right  required  the  application  of  the  strict  rule  to  his 
examination.  The  general  rule  is  that  the  cross-examina- 
tion must  be  limited  to  matters  disclosed  upon  the  examina- 
tion in  chief;  still,  when  in  such  examination  a  general  sub- 
ject is  unfolded,  the  cross-examination  may  develop  and 
explore  the  various  phases  of  that  subject,  but  the  cross- 
examination  of  the  respondent  which  was  here  permitted 
went  beyond  all  rules  with  which  we  are  familiar,  and  en- 
abled the  defendant  in  the  action,  imder  the  pretense  of 
cross-examination,  to  improperly  place  his  case  before  the 
jury  in  answer  to  questions  which  were  leading,  self-serv- 
ing and  suggestive,  and  which  it  is  at  once  apparent  would 
have  been  inadmissible  if  directed  to  the  witness  upon  an 
examination  in  chief.  It  was  something  more  than  harm- 
less error  in  admitting  testimony  that  was  relevant  and 
material  out  of  its  regular  order. 

As  a  part  of  his  charge  the  learned  judge  gave  the  follow- 
ing instructv>ns: 

''  If  you  find  in  the  usual  course  of  business  the  purchaser 
of  this  mine  would  have  paid  this  $65,000  into  the  Thomas 
Cruse  Savings  Bank,  and  this  plaintiff  [appellant]  would 
have  received  his  commission,  but  that  he  was  prevented 
from  so  receiving  said  commission  by  these  defendants  en- 
tering into  a  new  contract  with  the  purchaser,  then  your 
verdict  in  this  case  must  be  for  the  plaintiff. 

"  But  if  you  find  from  the  evidence  that  this  plaintiff 
wovld  not  have  received  his  commission  under  the  contract; 
that  the  contract  would  not  have  been  completed  by  the  pur- 
chaser of  the  mine,  and  that  these  defendants  had  no  in- 
tention of  cheating  and  defrauding  plaintiff,  and  did  not 
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prevent  him  from  receiving  his  commission  in  that  way, 
then  your  verdict  must  be  for  the  defendants." 

The  charge  closed"  with  the  following: 

"  //  you  find  from  the  evidence  that  this  commission  was 
to  be  paid  out  of  the  proceeds  of  the  mine,  and  through 
the  Cruse  Savings  Bank,  and  that  the  purchasers  of  the 
mine  were  bound  to  pay  the  amount  in  that  way,  but  that 
the  defendants,  by  a  subsequent  agreement  made  without 
the  consent  of  the  plaintiff,  prevented  the  plaintiff  from 
receiving  the  money  which  he  would  have  received  if  this 
subsequent  agreement  had  not  been  made,  then  your  ver- 
dict must  be  for  the  plaintiff. 

"  But  if  you  find  from  the  evidence  that  they  were  not 
bound  to  pay  the  money  in  that  way,  but  might  return  the 
property  and  that  they  would  not  have  paid  the  money, 
and  that  the  subsequent  agreement  did  not  prevent  plaintiff 
from  receiving  the  money  which  he  would  have  received 
then  your  verdict  must  be  for  the  defendants." 

In  the  instructions  here  set  out,  as  well  as  in  other  parts 
of  the  charge,  the  trial  court  in  effect  told  the  jury  that 
appellant  could  not  recover  unless  they  should  find  that  in 
the  usual  course  of  business  Kerr  would  have  fully  paid 
the  balance  of  the  purchase  price  (under  the  agreement  of 
purchase)  of  $65,000,  and  unless  appellant  would  have  re- 
ceived the  full  amount  of  his  commission  but  for  a  subse- 
quent contract  between  the  respondents  and  Kerr.  Of  this 
part  of  the  charge  the  appellant  complains  as  follows: 

"  The  jury  could  not  find  for  plaintiff  unless  they  also 
find  that  he  would  have  received  all  his  commission.  In 
other  words,  if  the  jury  should  find  from  the  evidence  that 
the  purchaser  would  have  faithfully  performed  the  con- 
tract one  year,  two  years,  two  and  a  half  years,  two  years 
and  eleven  months,  and  would  have  paid  twenty,  thirty, 
forty,  fifty  or  more  thousand  dollars,  and  plaintiff  would 
have  received  five,  six,  seven,  eight  or  nine  thousand  dol- 
lars, but  that  he  would  not  have  entirely  performed  it,  nor 
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paid  the  entire  $65,000,  nor  the  plaintiff  have  received  the 
entire  $10,000,  then  they  must  find  for  the  defendants/^ 

We  think  this  criticism  is  just  and  the  error  of  the  charge 
apparent.  Appellant  correctly  assumes  that  he  had  the 
right  to  have  the  contract  continue  in  force  throughout 
the  full  period  of  three  years  and  to  receive  15.8  per  cent, 
of  respondents'  share,  whether  it  amounted  to  much  or  lit- 
tle. While  apparently  conceding  that  it  was  error  to  so 
charge,  counsel  for  the  respondents,  with  much  ingenuity, 
su^ests  that  at  the  most  it  was  a  mere  harmless  error,  not 
requiring  a  reversal.  He  contends  that  the  evidence  is  con- 
clusive to  show  that  the  purchaser  (Kerr)  had  thrown  up 
the  property  (at  the  time  of  making  the  subsequent  con- 
tract with  respondents  under  which  they  conveyed  the 
premises  in  consideration  of  $20,000  paid  to  them),  and 
intended  to  do  nothing  further  with  it  under  the  original 
contract  of  purchase.  On  the  contrary,  we  think  there  was 
evidence  from  which  the  jury  might  have  arrived  at  a  dif- 
ferent conclusion.  James  E.  Kerr,  a  witness  for  respon- 
dents, and  the  agent  of  the  purchaser  in  the  entire  transac- 
tion, testified  that  at  the  time  of  making  this  last  contract 
they  had  some  thirty  or  forty  men  employed  at  the  mine, 
and  "  were  running  right  along."  He  was  asked  if  the  last 
output  in  May,  1896  (which  immediately  preceded  the 
making  of  the  contract  last  referred  to),  was  not  the  best 
they  had  ever  had,  and  in  response  said: 

"I  think  June  was  the  best  month — we  only  had  two 
good  months  last  year. 

"  Q.  Do  you  remember  what  you  had  in  June?  [being 
June,  1896]. 

"A.  I  don't  know — can't  recollect,  but  I  think  about 
$3,000 — ^it  might  have  been  more. 

"  Q.  You  run  this  mill  right  along,  didn't  you? 

«A  Yes,  sir." 

And  the  respondent  G.  W.  Averill  admitted  upon  his 
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examination  that,  at  the  time  he  entered  into  the  contract 
of  sale  for  $20,000,  he  knew  that  "  they  were  running  the 
property  with  thirty  or  forty  men  right  along."  Indeed, 
it  was  conceded  throughout  the  trial  that,  from  the  time 
Kerr  went  into  possession  of  the  property  in  April,  1895, 
until  this  last  agreement  was  effected,  he  continued  to  oper- 
ate the  mines  with  the  full  crew  of  men  and  to  make  valu- 
able improvements  thereon,  and  there  was  no  cessation  of 
the  work. 

As  the  cause  must  be  re-tried,  we  deem  it  necessary  to 
notice  another  phase  of  the  charge  which  was  also  duly 
excepted  to.     The  court  charged  as  follows: 

"  The  whole  question  here  for  you  to  determine  is  a  ques- 
tion of  fraud.  Now  in  order  to  constitute  a  fraud,  there 
must  have  been  a  dishonest  and  corrupt  purpose  and  intent 
on  the  part  of  the  defendants  to  cheat  the  plaintiff.  They 
must  have  accepted  the  alleged  purchase  price  for  the  dis- 
honest purpose  of  preventing  the  plaintiff  from  getting 
any  of  the  money  due  on  the  original  contract  of  sale.  K 
in  the  ordinary  course  of  business  which  they  were  doing, 
they  would  not  in  any  event  have  received  the  amount  of 
money,  or  any  other  sum  of  money  than  they  did  receive 
through  the  source  under  the  contract  it  was  bound  to  come, 
then  any  act  of  these  defendants  which  did  not  prevent  it 
from  going  through  the  bank,  would  not  amount  to  fraud. 
But  if  the  money  would  have  gone  through  the  bank  and 
would  have  been  paid  by  the  purchaser  in  accordance  with 
the  contract,  and  these  plaintiffs  would  have  received  their 
money,  then  I  say,  these  defendants,  by  any  new  arrange- 
ments made  between  them  and  the  purchaser  without  the 
consent  of  the  plaintiffs,  would  not  be  released  from  paying 
the  full  amount  of  the  commission.  If  these  plaintiffs  were 
not  prevented  by  the  subsequent  agreement  and  sale  of  the 
property,  from  receiving  money  which  they  would  have 
received  under  the  contract,  then  they  cannot  recover. 
But  if  they  were  prevented  from  receiving  money  which 
they  would  have  received  if  this  last  contract  had  not  been 
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entered  into,  then  they  are  entitled  to  a  verdict  at  your 
hands.  If  they  were  not  prevented,  then  they  are  not  en- 
titled to  a  verdict." 

By  this  and  similar  instructions  the  jury  were  told  that, 
unless  the  respondents  made  the  subsequent  contract  of 
sale  and  final  settlement  with  Kerr  with  the  dishonest  and 
corrupt  purpose  of  preventing  the  appellant  from  getting 
what  was  his  due  on  the  original  contract,  and  intended  to 
cheat  him  out  of  such  sum,  the  appellant  would  not  be  en- 
titled to  recover.  We  think  the  trial  court  labored  under 
a  misconception  of  the  law,  and  the  effect  of  this  instruc- 
tion was  to  weight  the  cause  of  the  appellant  with  a  burden 
which  the  law  did  not  impose  upon  it.  This  is  a  legal 
action  and  it  is  the  effect  of  the  defendants'  acts,  rather 
than  the  motive  which  impelled  them,  that  concerns  the 
plaintiff  in  the  present  cause,  and  too  much  weight  was 
attached  to  the  motives  of  the  defendants. 

Bespondents  urge  that  the  complaint  in  this  action  is  in- 
sufficient. An  examination  of  the  record  discloses  that  no 
demurrer  was  taken  in  the  lower  court,  and  while  it  is  the 
right  of  a  party  to  challenge  the  sufficiency  of  a  complaint 
in  this  court,  the  rule  is  that 

"  In  the  absence  of  a  demurrer  the  complaint,  after  judg- 
ment, should  receive  a  very  liberal  construction."  Monte- 
sano  V.  Blair,  12  Wash.  188  (40  Pac.  731). 

But  we  are  entirely  satisfied  that  the  complaint  in  the 
present  cause  states  a  good  cause  of  action.  The  main  ob- 
jection urged  against  it  is  that  the  contract  between  re- 
spondents and  the  appellant  operated  as  a  complete  assign- 
ment to  appellant  of  an  interest  in  respondents'  share  of 
the  output  of  the  mine.  Also,  that  it  appears  from  the  com- 
plaint that  Kerr  had  knowledge  of  this  assignment,  hence 
did  not  act  innocently  in  taking  the  subsequent  convey- 
ance from  respondents.  We  think  it  can  make  little  differ- 
ence whether  the  contract  between  the  parties  to  the  record 
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be  regarded  as  an  assignment  or  an  agreement  to  pay  from 
a  particular  fund — -in  either  event  it  gave  the  appellant  an 
interest  in  the  contract  between  Kerr  and  respondents^ 
which  entitled  him  to  recognition,  and  he  was  entitled  to 
receive  his  share  during  the  lifetime  of  the  contract  with- 
out interruption  from  respondents. 

"  The  rule  is  clear  and  well  settled,  and  f oimded  in  abso- 
lute justice,  that  no  party  to  a  contract  can  either  prevent 
performance  by  another  of  any  of  .its  conditions,  or,  on 
the  other  hand,  disable  himself  from  complying  with  any 
condition,  and  derive  any  benefit  or  escape  any  liability 
thereby."    Dill  v.  Pope,  29  Kan.  289. 

For  the  errors  noticed  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

Scott,  C.  J.,  and  Dunbab,  Aitoebs  and  Reavis,  JJ., 
concur. 

ON  PBTrriON  FOB  BE-HEABING. 

GoBDON,  J. — ^The  principal  reason  urged  for  a  re-hear- 
ing of  this  case  is  that  the  appellant  "agreed  to  find  a 
buyer,"  and  that  "  it  was  plaintiff's  duty  to  effect  a  sale, 
and,  having  negotiated  a  contract  of  sale,  it  was  his  duty 
to  see  that  the  contract  was  performed."  We  think  the 
contract  of  May  3, 1895,  became  the  substitute  of  all  prior 
agreements  on  the  subject  of  compensation.  The  com- 
plaint is  founded  upon  that  contract.  Paragraph  9  al- 
leges that  during  the  life  of  the  original  contract  between 
respondents  and  Kerr,  and  without  the  knowledge  of  ap- 
pellant, respondents  entered  into  a  new  contract  with  Kerr, 
the  effect  of  which  was  to  cancel  the  former  one  in  which 
appellant  was  interested.  But  it  is  argued  that "  the  record 
fails  to  disclose  any  evidence  tending  to  show  that  the 
[old]  contract  would  have  been  performed  or  that  one  dol- 
lar more  would  ever  have  been  paid  on  it,"  this  contention 
being  based  upon  the  testimony  of  the  agent  for  the  pur- 
chaser. 
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But  counsel  overlooks  other  testimony  which  tended  to 
show  that  at  the  time  of  making  the  last  contract  between 
respondents  and  Kerr,  there  were  some  thirty  or  forty  men 
employed  at  the  mine,  and  that  the  output  of  the  mine  for 
the  month  preceding  the  making  of  such  contract  was  one 
of  the  best  they  had  ever  had. 

Our  attention  is  also  called  to  the  following  provision 
of  the  agreement  upon  which  the  action  is  based: 

"  It  being  understood  that  said  commission  is  not  to  be 
paid  unless  the  same  is  deposited  in  said  bank  under  said 
agreement  by  said  Kerr  or  his  assigns." 

And  it  is  argued  that  Kerr's  failure  to  keep  the  contract 
and  deposit  the  money  absolved  and  released  respondents 
from  all  liability  to  appellant 

We  think  it  does  not  follow  that  because  Kerr  failed 
to  make  the  deposits  provided  in  the  old  contract,  such 
failure  of  itself  terminated  that  contract.  The  provision 
by  which  time  was  made  the  essence  was  for  the  benefit 
of  the  respondents,  and  the  right  to  enforce  the  contract 
belonged  to  the  respondents,  but  the  evidence  in  the  case 
does  not  show  that  they  ever  attempted  to  do  so.  On  the 
contrary,  the  evidence  tended  to  show  that  during  the  life- 
time of  the  contract,  while  the  mine  was  being  actually 
operated  by  the  purchaser,  the  respondents  voluntarily  en- 
tered into  a  new  agreement,  under  which,  in  disregard — as 
we  think — of  appellant's  right,  the  property  was  actually 
transferred  to  Kerr,  and  the  old  contract  thereby  term- 
inated. This  termination  of  the  old  contract  resulted,  not 
in  consequence  of  the  expiration  of  time,  or  of  any  pro- 
vision contained  in  it,  but  solely  because  of  the  new  con- 
tract which  was  made  without  appellant's  consent. 

After  a  careful  consideration  of  the  able  argument  ac- 
companying respondents'  petition,  and  a  painstaking  re- 
examination of  the  entire  record,  a  re-hearing  is  denied. 

Scott,  C.  J.,  and  Andebs  aud  Dtjnbab,  JJ.,  concur. 
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INo.  2594.    Decided  June  22, 1897.] 

Robert  E.  Bisbee,  Respondent^  v.  George  W.  Carey 
et  al,  Defendants;  The  First  National  Bank  op 
North  Yakima,  Appellant, 

MORTGAOB8  —  FOBBCLOSUBB  —  PABTTB8  —  ESTOPPBL. 

Where  the  ezecntion  of  a  deed  and  of  a  purchase  money  mort- 
gage of  the  same  premises  are  cont«nporaneous,  the  lien  of  a 
Judgment  creditor  of  the  grantee  is  inferior  to  that  of  the  mort- 
gagee; and  such  judgment  creditor  is  a  proper  party  defendant 
upon  foreclosure  of  the  mortgage. 

The  recital  in  a  mortgage  that  it  was  given  for  a  loan  will 
not  estop  the  mortgagee,  as  against  a  Judgment  creditor  of  the 
mortgagor  claiming  a  lien,  from  proving  that  it  was  in  fact  a 
purchase  money  mortgage,  when  there  is  no  showing  that  the 
Judgment  creditor  knew  of  such  recital  and  acted  upon  the  faith 
of  it  to  his  detriment. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
James  Z.  Moore,  Judge.    Affirmed. 

Crow  &  Williams,  for  appellant. 
Danson  &  Huneke,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  instituted  by  the  plaintiff 
and  respondent,  Bisbee,  against  defendants  George  W. 
Carey,  Lucy  M.  Carey,  C.  J.  Brown  &  Company  (a 
corporation),  and  the  First  National  Bank  of  North 
Yakima,  appellant,  to  foreclose  a  mortgage  deed  on 
real  estate.  The  complaint  is  the  ordinary  one  in  fore- 
closure, and,  among  other  things,  avers  that  on  July 
22,  1892,  the  respondent  owned  the  real  estate  in  the 
mortgage  deed  described,  and  on  said  date  sold  and 
conveyed  the  same  by  warranty  deed  to  the  said  George 
W.  Carey,  for  $1,200;  that  said  deed  was  delivered  August 
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10,  1892;  that  at  the  time  of  the  delivery,  and  as  a  part  of 
the  same  transaction,  Carey  and  wife  executed  and  deliv- 
ered to  the  plaintiff  the  bond  and  mortgage  deed  upon 
which  this  action  is  based,  to  secure  the  payment  of  said 
$1,200,  being  purchase  money. 

The  allegation  in  regard  to  the  appellant  is  that  it  has 
some  claim,  lien  or  interest  in  or  to  the  real  estate,  subse- 
quent and  subject  to  the  plaintiff's  lien. 

The  answer  of  the  appellant  is  comprised  of  certain  de- 
nials of  the  allegations  in  said  complaint,  and  alleges  affirm- 
atively that  the  appellant  on  June  20,  1891,  obtained  in 
the  superior  court  of  Yakima  county  a  judgment  against 
the  said  defendant,  George  W.  Carey,  and  that  a  transcript 
of  said  judgment  was  on  the  28th  day  of  May,  1892,  filed 
for  record  in  the  office  of  the  county  auditor  of  Spokane 
county,  Washington,  and  was  duly  recorded;  that  respond- 
ent conveyed  and  delivered  to  the  defendant  Carey,  by 
warranty  deed,  the  real  estate  in  dispute,  on  July  28, 1892; 
that  on  July  8,  1895,  appellant  caused  an  execution  to 
issue  out  of  the  superior  court  of  the  state  of  Washington 
for  Yakima  county,  to  the  sheriff  of  Spokane  county,  and 
that  under  said  execution  said  real  estate  was  sold  to  the 
appellant  on  the  13th  day  of  August,  1895,  for  $1,400, 
and  that  said  sale  was  afterwards  duly  confirmed;  that  ap- 
pellant, in  purchasing  said  property,  relied  upon  the  rec- 
ords of  Spokane  county,  AYashington,  which  showed  the 
judgment  to  be  a  first  lien  on  said  real  estate,  and  also 
relied  upon  certain  recitals  and  covenants  contained  in 
plaintiff's  pretended  mortgage,  the  covenants  being  as  fol- 
lows: 

"  Said  parties  of  the  first  part  are  justly  indebted  to  the 
party  of  the  second  part  in  the  principal  sum  of  $1,200  law- 
ful money  of  the  United  States  of  America,  being  for  a  loan 
thereof,  made  by  said  party  of  the  second  part  to  said  parties 
of  the  first  part.'' 

15—17  WABB. 
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Appellant's  answer  also  alleged  that  the  appellant's 
claim  and  title  in  and  to  said  real  estate  was  adverse  and 
paramount  to  respondent's  mortgage,  asserted  that  this  was 
not  a  proper  action  in  which  to  litigate  said  title,  and  that 
the  appellant  was  not  a  proper  party  thereto,  and  moved 
the  court  to  dismiss  it  from  this  action  for  that  reason. 
This  motion  was  denied.  All  of  the  defendants  except 
the  appellant  failed  to  appear  in  the  action  and  were  de- 
faulted. 

The  material  findings  of  the  court  were  in  substance: 
That  the  appellant  was  the  owner  in  fee  simple  of  the 
lots  in  controversy  on  the  22d  day  of  July,  1892,  and 
on  said  day  executed  a  warranty  deed  conveying  said  de- 
scribed real  estate  to  defendant  George  W.  Carey  for  and 
in  consideration  of  the  sum  of  $1,200,  which  said  deed 
was  delivered  to  Carey  on  the  10th  day  of  August,  1892; 
that  at  the  time  of  delivering  said  deed  and  as  a  part  of 
the  transaction  thereof,  and  as  evidence  of  the  purchase 
money  therefor,  said  defendants,  George  W.  Carey  and 
Lucy  M.  Carey,  on  said  August  10,  1892,  executed  and 
delivered  to  plaintiff  the  mortgage  in  question;  that  the 
said  deed  and  mortgage  were  duly  recorded  on  the  10th 
day  of  August,  1892,  in  the  auditor's  office  of  Spokane 
county. 

To  these  findings  of  fact  the  appellant  made  and  filed 
written  exceptions.  The  testimony  in  this  case  is  brief 
and  we  have  examined  it  with  care,  and  from  such  exam- 
ination are  convinced  that  the  findings  of  the  court  were 
fully  justified,  and  such  conclusion  decides  adversely  to 
the  appellant's  interest  the  most  of  his  assignments,  the 
first  assignment  being  that  the  court  erred  in  not  dismiss- 
ing the  action  for  the  reason  that  the  appellant's  claim 
was  an  adverse  and  paramount  title  and  could  not  be  liti- 
gated in  this  foreclosure  suit.    We  think,  imder  the  find- 
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ings  of  the  court  in  this  case,  that  the  execution  of  the 
deed  and  of  the  mortgage  were  contemporaneous,  and 
that,  under  all  the  authorities,  the  defendant  was  a  proper 
party  to  this  action.  2  Jones,  Mortgages  (4th  ed.),  §  1864:j 
California  Safe  Deposit^  etc.,  Co.  v.  Cheney  Electric  Light 
Co,,  12  Wash.  138  (40  Pac.  732);  Pennsylvania  Mort- 
gage  Inv.  Co.  v.  OiTbeH,  13  Wash.  684  (43  Pac.  941). 

The  only  real  question  in  this  case  is  whether  the  re- 
spondent was  estopped  by  the  recital  in  the  mortgage  that 
the  $1,200  was  a  loan  made  by  the  said  party  of  the  second 
part  to  the  said  parties  of  the  first  part.  It  may  be  con- 
ceded under  the  authorities  that  the  parties  are  bound  by 
recitals  in  deeds,  but  with  thia  qualification,  that  the  party 
pleading  the  recital  must  show  that  he  acted  upon  the 
strength  and  faith  of  such  recital  to  his  detriment,  and  it 
is  well  settled  that  the  representation  of  the  party  to  be 
estopped  must  have  been  really  acted  upon,  otherwise  no 
estoppel  arises.  Bigelow,  Estoppel  (5th  ed.),  pp.  566  and 
570;  7  Am.  &  Eng.  Enc.  Law,  p.  17,  and  cases  cited; 
Ketchum  v.  Duncan,  96  U.  S.  666. 

So  the  particular  question  here  is:  Does  the  testimony 
show  that  the  appellant  relied  upon  the  recitals  of  this 
deed  in  niaking  purchase  of  these  lots?  It  is  alleged  in 
appellant's  answer  that  he  did  so  rely,  but  the  testimony, 
it  seems  to  us,  utterly  fails  to  show  any  such  reliance.  Mr. 
Steinweg,  the  cashier  of  the  bank,  who  testified  that  he 
acted  for  the  bank  in  the  matter  all  the  way  through,  it 
is  true  testified  in  general  terms  in  his  direct  examination 
that  he  relied  upon  the  facts  shown  in  the  record  in  mak- 
ing the  purchase  of  the  property,  but  on  cross-examination 
testified  that  he  never  had  seen  the  record,  but  only  an  ab- 
stract of  the  title,  which  had  been  sent  to  him  by  his 
attorneys.  It  is  not  probable,  nor  did  Mr.  Steinweg  testify, 
that  the  abstract  contained  the  recital  which  is  urged  here 
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as  an  estoppel.  In  the  absence  of  any  testimony  to  the 
effect  that  the  respondent  acted  upon  this  recital  in  the 
purchase  of  the  land,  we  do  not  think  there  was  any  au- 
thority that  would  estop  the  respondent  from  showing  the 
facts  in  the  case. 

We  are  unable  to  discover  any  error  in  this  cause,  and 
it  will  therefore  be  affirmed. 

Scott,  C.  J.,  and  Axders,  Gordon  and  Reavis,  JJ.^ 
concur. 
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^^-^\  George  H.  Ryan  et  al.  Appellants^  v.  The  Town  of 

Sumner,  Respondent. 

BBABSE8SUBNT  FOR   8TRBKT   IMPB0VBMBNT8  —  RES  JUDICATA  —  VALIDITY 
OP   ASSBSSMENT^  ABUTTING  PROPERTY. 

In  an  action  to  enforce  the  ooUection  of  a  re-asseesment  upon 
land  benefited  by  a  street  improvement,  in  pursuance  of  charter 
and  statutory  provisions  therefor,  the  decision  of  the  court  in  a 
former  cause  declaring  the  original  assessment  invalid  for  any 
reason,  is  not  conclusive  of  any  fact  appearing  in  iseue  at  the 
trial  upon  the  re-assessment. 

Where  an  assessment  for  a  street  improvement  must  be  made 
in  proportion  to  frontage  thereon  and  in  accordance  with  the 
benefits  received  by  the  property  assessed,  an  assessment  against 
a  tract  of  forty  acres,  wholly  unplatted  and  used  exclusively  for 
farm  purposes,  is  invalid,  when  only  a  portion  of  the  land  abuta 
upon  the  improvement. 

In  assessing  lan4  according  to  benefits,  it  is  not  competent  to 
tax  land  not  fronting  on  the  improvement,  or  to  take  into  con- 
sideration the  benefit  such  portion  might  derive  by  improvins 
the  street  in  front  of  other  portions. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
John  C.  Stallcup,  Judge.    Modified. 
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Remington  <&  Reynolds,  for  appellants. 
Thomas  Carroll,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J.— This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  Pierce  county  affirming  a  re-assessment 
upon  abutting  property  for  street  improvements  in  the 
town  of  Sumner. 

The  town  of  Sumner  in  1892  caused  Main  and  Wood 
streets  within  its  limits  to  be  improved  by  grading  and 
graveling  at*  the  expense  of  the  lots  and  lands  fronting 
thereon.  The  original  assessment  made  for  the  payment 
of  expense  of  improvement  was  declared  void  in  the  supe- 
rior court. 

The  third  finding  of  fact  in  the  case  at  bar  on  the  re- 
assessment is  as  follows: 

'•  That  thereafter  an  assessment  was  made  against  the 
property  fronting  upon  said  improvement,  and  subse- 
quently, in  action  'No.  10,860,  in  the  superior  court  of  the 
State  of  Washington  for  Pierce  county,  wherein  the  town 
of  Sumner  is  plaintiff  and  Lucy  V.  Kyan  is  defendant,  and 
also  in  other  actions  between  said  town  and  the  other 
parties  plaintiff  in  this  proceeding,  all  of  which  actions 
were  brought  to  enforce  the  original  assessment,  said  supe- 
rior court  of  Pierce  county  made  and  entered,  after  full 
trial,  the  finding  of  fact  that  said  original  assessment  was 
not  made  according  to  the  benefits  received  or  accruing  to 
the  tracts  of  land  abutting  upon  said  improvements,  and 
entered  final  judgment  in  all  of  said  actions,  setting  aside 
said  assessment  on  the  grounds  that  the  same  did  not  ap- 
pear to  have  been  made  according  to  the  benefits,  and  that 
it  appeared  to  be  in  two  separate  assessments,  being  a  sepa- 
rate assessment  for  Main  street  and  a  separate  assessment 
for  Wood  street,  whereas  the  improvement  seems  to  have 
been  made  under  one  contract  and  one  single  improve- 
ment." 

The  tenth  finding  is:. 
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"  That  the  said  re-assessment  made  by  said  council  of 
the  town  of  Sumner  against  the  abutting  property  in  ques- 
tion, was  for  the  same  amount  against  each  of  the  respec- 
tive tracts  of  lands  as  the  original  assessment,  which 
original  assessment  was  set  aside  by  the  superior  court  of 
Pierce  county,  for  the  reasons  hereinbefore  found." 

The  cause  is  a  consolidated  one  in  which  the  appellants 
had  severally  appealed  from  the  validity  of  the  re-assess- 
ment, and  by  stipulation  of  the  parties  in  the  lower  court 
and  order  entered  therein  the  several  property  owners 
joined  in  the  hearing  of  their  objections  to  •the  re-assess- 
ment and  their  appeal  here. 

Two  questions  are  involved  in  this  appeal.  Appellants 
contend  that  the  third  finding  of  fact  set  out  above  con- 
stitutes an  adjudication  in  the  original  assessment  case, 
and  that  the  original  assessment  was  not  made  according 
to  benefits  received  by  the  property  assessed,  and  it  is 
argued  that  a  decision  in  the  original  case  was  upon  the 
same  facts  relating  to  benefits  as  in  the  present  cause. 
This  court  said  in  Cline  t\  Seattle,  13  Wash.  444  (43  Pac. 
367): 

^^  Beside,  the  first  assessment,  having  been  held  void» 
could  serve  no  purpose  whatever  in  the  re-assessment  ex- 
cepting to  bring  the  improvement  within  the  provisions 
of  the  charter  providing  for  such  re-assessment.  Before 
such  provisions  could  be  invoked  for  the  purpose  of  pro- 
viding the  means  for  paying  for  the  improvement  by  an 
assessment  upon  adjoining  property,  it  must  have  appeared 
that  theretofore  there  had  been  an  attempt  made  to  collect 
the  cost  of  such  improvement  by  an  assessment.  Except 
for  this  single  purpose  the  first  assessment  and  all  pro- 
ceedings thereunder  could  have  no  force  in  determining 
the  legality  of  the  re-assessment." 

See,  also,  Frederick  v.  Seattle,  13  Wash.  428  (43  Pac. 
364). 

We  do  not  think  the  trial  in  the  superior  court  upon  the 
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original  assessment  was  conclusive  of  any  fact  that  ap- 
peared in  issue  at  the  trial  upon  the  re-assessment.  But 
the  appellant  Wood  is  the  owner  of  forty  acres  of  land 
which,  when  assessed,  was  the  property  of  Lucy  Y.  Kyan, 
and  was  known  as  the  William  N.  Kincaid  donation  claim. 
It  is  a  square  tract  of  land,  wholly  unplatted,  used  exclus- 
sively  for  farm  purposes,  and  abutting  on  the  improvement 
for  a  distance  of  six  hundred  and  forty  feet.  The  entire 
tract  was  assessed  for  this  improvement.  The  estimate  of 
the  benefits  and  assessment  must  be  confined  to  that  por- 
tion of  the  land  fronting  on  the  improvement.  It  was  not 
competent  to  tax  the  land  not  so  fronting,  or  to  take  into 
consideration  the  benefit  such  portion  might  derive  by  im- 
proving the  street  in  front  of  other  portions.  It  appears 
plainly  that  a  large  portion  of  this  tract  of  land  did  not 
abut  on  the  improvement.  We  see  no  way  that  the  as- 
sessment can  now  be  segregated  so  that  the  payment  of  the 
tax  can  be  made  by  the  portion  which  does  abut  upon 
the  improvement. 

Some  question  is  made  by  respondent  of  the  appeal  taken 
by  Wood,  but  the  record  here  discloses  that  he  has  prop- 
erly appealed. 

The  judgment  of  the  superior  court  is  modified  so  that 
the  southeast  quarter  of  the  William  N.  Kincaid  donation 
claim  containing  forty  acres  is  relieved  from  the  lien  and 
charge  of  the  assessment,  and  in  all  other  regards  it  is 
affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbab  and  Gordon,  JJ., 
concur. 
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[No.  2591.    Decided  June  25, 1807.) 

W.  A.  Raymond,  Respondent,  v.  S.  W.  Johnson,  Ap- 
pellant. 

MINING  —  PEOSPECTOB'8    AOBSEMBNT — STATUTE    OF     FBAUD6  —  PLEAD- 
ING—  DBNIAL  OF   KNOWLEDGE. 

An  agre'ement  between  two  parties  to  prospect  together  and 
share  alike  the  benefits  of  any  discovery  or  location  of  mining 
properties  is  not  within  the  statute  of  frauds. 

Where  the  complaint  avers  an  agreement  between  plaintiff 
and  defendant,  a  denial  of  information  or  knowledge  sufficient 
to  form  a  belief  as  to  the  facts  alleged  is  not  sufficient  to  raise 
any  issue  of  fact,  as  the  presumption  is  that  the  defendant  has 
positive  knowledge  whether  or  not  the  averment  is  true. 

Appeal  from  Superior  Court,  Spokane  County.— Hon, 
James  Z.  Mooee,  Judge.     Affirmed. 

Cyrus  Happy,  for  appellant. 

William  T,  Stollj  and  S.  E.  Porterfield,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  brought  suit  to  have  appellant 
Johnson  declared  respondent's  trustee  for  an  undivided 
one-fourth  interest  in  the  Keystone  Quartz  Mining  Claim, 
located  in  Flathead  county,  Montana;  and  to  have  the  de- 
fendant Finch  pay  to  respondent  part  of  the  bonded  price 
of  five-sixteenths  of  the  claim,  which  is  claimed  to  be  pro- 
portionate to  respondent's  interest,  instead  of  paying  the 
same  to  appellant  Johnson,  through  the  defendant  bank, 
as  required  by  a  bond  held  by  Finch  from  Johnson;  and 
in  default  of  Finch's  paying  the  price  mentioned  in  the 
bond,  that  then  appellant  Johnson  be  required  to  convey 
to  the  respondent  an  undivided  one-fourth  interest  in  the 
claim;   and  that  the  defendant,   the  Exchange  National 
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Bank^  be  enjoined  from  delivering  to  the  defendant  Finch, 
or  any  other  person,  a  deed  in  its  custody,  made  by  ap- 
pellant Johnson,  to  an  interest  in  the  claim,  and  that  ap- 
pellant Johnson  be  enjoined  from  assigning  any  interest 
thereafter  in  the  mining  claim. 

The  fourth  allegation  of  the  complaint  is  as  follows: 

**  That  in  the  summer  of  the  year  1895  the  said  plaintiff 
and  the  said  defendant  S.  W.  Johnson  entered  into  a  min- 
ing partnership  by  which  they  mutually  agreed  with  each 
other  that  they  would  each  diligently  prospect  for  and 
locate  and  develop  mines,  mining  claims,  water  rights  and 
Tiiill-sites  in  the  states  of  Idaho  and  Montana  on  the  public 
lands  of  the  United  States  and  upon  discovering  or  acquir- 
ing the  same  or  any  such  that  they  would  locate  and  hold 
and  work  the  same  in  the  joint  names  of  and  for  the  joint 
use  and  benefit  of  the  plaintiff  and  defendant,  Johnson, 
and  that  they  should  own  in  equal  shares  any  and  all  min- 
eral claims,  mines,  water  rights  and  mill-sites  so  discovered 
or  in  any  manner  acquired  by  either  of  them." 

Respondent  alleges  that  he  has  duly  performed  all  the 
<»<>iiditions  of  the  agreement  on  his  part  and  that  he  dili- 
gently prospected  as  required  by  the  agreement,  in  behalf 
of  Johnson  and  himself;  that  while  respondent  and  John- 
son were  prospecting,  in  pursuance  of  the  agreement,  they 
discovered  some  float  or  particles  of  ore  which  they  thought 
<?ame  from  a  ledge  of  ore  further  up  the  moimtain  or  hill 
uix)n  which  they  were  working,  and  Johnson  requested  re- 
spondent to  follow  up  and  trace  the  float  and  prospect  for  a 
supposed  ledge  from  which  the  float  was  thought  to  have 
come,  and  that  he,  Johnson,  would  go  over  on  the  other 
side  of  the  moimtain  and  search  there,  under  the  agree- 
ment, for  mines  and  claims,  and  that  while  respondent 
was  prospecting  on  the  float,  for  the  equal  benefit  of  him- 
self and  Johnson,  the  latter  went  over  the  mountain  or 
liill  and  continued  to  work,  and  there,  with  one  Whitcomb, 
-whom  he  chanced  to  meet,  Johnson  discovered  a  great  and 
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valuable  lode  of  free  milling  gold  ore  on  the  unsurveyed 
and  unclaimed  public  lands  of  the  United  States,  and  that 
Johnson,  in  violation  of  his  agreement  with  respondent, 
and  for  the  purpose  of  cheating  and  defrauding  him,  lo- 
cated the  claim  under  the  general  mining  laws  of  the 
United  States  in  the  names  of  Johnson  and  "Whitcomb, 
excluding  the  respondent  from  all  interest  therein,  and 
ever  since  has  so  fraudulently  and  dishonestly  excluded 
respondent  therefrom;  that  thereafter  Johnson  sold  to  de- 
fendant Gorham,  by  deed,  an  undivided  one-sixteenth  in- 
terest, and  to  one  Watson  an  undivided  two-sixteenths,  and 
thereafter  bonded  to  the  defendant  Finch,  who  was  repre- 
senting as  trustee  unknown  parties,  by  a  sufficient  bond, 
an    undivided    five-sixteenths    interest    for    the   sum    of 
$3,906.25,  $100  of  which  was  paid;  that  the  deeds  and 
tlie  bond  were  duly  recorded  in  Flathead  county;  that  they 
were  executed  for  the  purpose  of  defrauding  respondent 
out  of  his  interest  in  the  mining  claim;  that  all  the  trans- 
fers and  the  bond  were  made  without  the  knowledge  or 
consent  of  respondent;  that  the  mining  claim  is  reasonably 
worth  $20,000;  that  after  the  deeds  and  bond  were  exe- 
cuted, Johnson  executed  a  deed  sufficient  in  form  to  the 
interest  described  in  the  bond  in  favor  of  Finch,  trustee, 
and  deposited  the  deed  with  the  defendant  bank  at  Spo- 
kane, Washington,  to  be  delivered  to  Finch,  trustee,  when 
the  purchase  price  mentioned  was  paid  to  the  bank;  that 
the  bank  received  and  now  holds  the  deed,  and  has  agreed 
to  deliver  it  to  Finch  upon  the  payment  of  the  money  for 
the  use  and  benefit  of  Johnson;  that  Finch  has  the  money 
in  his  possession  and  is  about  to  pay  the  same  to  the  bank; 
that  Johnson  is  insolvent;  that  Whitcomb  was  a  locator  in 
good  faith  and  is  the  owner  of  an  undivided  one-half  inter- 
est in  the  claim,  and  that  he  had  at  the  time  no  notice 
of  the  relation  existing  between  respondent  and  Johnson; 
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that  defendant  Gorham  claims  an  interest  in  the  mining 
claim  in  addition  to  the  one-sixteenth  interest  conveyed 
by  deed,  and  Gorham  also  claims  an  interest  in  the  moneys 
due  on  the  bond  on  the  five-sixteenths  interest,  but  that 
Gorham's  claim  is  inferior  to  that  of  respondent  to  the 
money  and  to  respondent's  interest  in  the  mining  claim; 
that  after  Johnson  made  the  location  as  before  mentioned, 
he  denied  respondent's  right  to  share  in  the  claim,  and 
respondent's  right  to  share  in  the  purchase  price  of  the 
claim  that  is  now  due.  Defendant  denied  having  sufficient 
information  to  form  a  belief  as  to  the  matters  stated  in  the 
fourth  allegation  of  the  complaint,  and  denied  that  the  de- 
fendant Gorham  claims  an  interest  in  addition  to  the  one- 
sixteenth  interest  in  the  mining  claim,  or  that  Gorham 
claims  an  interest  in  the  moneys  due,  mentioned  in  the 
bond  to  Finch;  denies  his  insolvency;  denies  that  the  deed 
and  bond  were  given  to  defraud  respondent;  admits  the 
discovery  and  location  of  the  mining  claim  by  himself  and 
Whitcomb;  admits  the  bonding  of  the  five-sixteenths  in- 
terest in  the  claim  to  Finch,  as  alleged  in  the  complaint, 
and  for  the  simi  mentioned. 

The  superior  court,  after  hearing  the  testimony,  found 
that  the  defendant  Finch  was  trustee  having  charge  of  the 
matter  of  the  bond  for  other  persons,  and  that  the  aver- 
ments in  the  fourth  allegation  of  the  complaint  were  true; 
that  the  respondent  had  performed  his  agreement;  that  the 
contract  for  partnership  in  prospecting  and  locating  mines 
as  set  forth  in  the  fourth  allegation  of  the  complaint 
was  carried  on  and  that  Johnson  discovered  the  quartz 
mine  described  while  such  agreement  existed;  that  the 
mine  was  located  in  the  names  of  Johnson  and  Whitcomb; 
that  Johnson  had  excluded  respondent  from  any  interest 
therein,  and  that  Johnson  had  made  the  conveyances  and 
the  bond  alleged  in  the  complaint.     The  tenth  finding  by 
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the  court  was  that  the  deeds  and  bond  were  given  for  the 
purpose  of  cheating  and  defrauding  respondent  out  of  his 
interest  in  the  claim;  and  the  eleventh,  that  they  were 
made  without  the  knowledge  or  consent  of  respondent;  that 
the  claim  is  reasonably  worth  $12,500;  that  Johnson  had 
executed  the  deed  and  deposited  the  same  with  the  defend- 
ant bank  as  alleged,  and  the  bank  had  received  the  same; 
that  Whitcomb  was  in  good  faith  a  locator,  as  alleged  in 
the  complaint,  of  the  mining  claim;  that  Johnson  is  insolv- 
ent and  is  now  the  owner  of  five-sixteenths  of  the  Keystone 
Mining  claim;  that  the  respondent,  by  reason  thereof,  is 
o\vner  of  and  entitled  to  the  undivided  one-half  thereof, 
that  is,  is  the  owner  of  and  entitled  to  receive  one-half  of 
the  unpaid  portion  of  the  amount  due  from  the  defendant 
Finch,  trustee,  as  the  purchase  price,  that  is,  to  $1,950;  and 
decree  was  entered  according  to  the  prayer  of  the  com- 
plaint. 

Defendants  moved  for  a  new  trial,  which  motion  was 
overruled.  Defendant  Johnson  excepts  to  several  findings 
of  fact,  on  the  ground  that  the  evidence  is  insufficient  to 
justify  the  same.  It  is  not  necessary  here  to  review  the 
testimony.  It  has  been  carefully  examined,  and  we  are 
satisfied  with  the  conclusions  of  fact  reached  by  the  supe- 
rior court.  The  respondent  and  Johnson  agreed  to  pros- 
pect together  and  share  alike  the  benefits  of  any  discovery 
or  location  of  mining  properties,  water  rights  and  other 
things  mentioned  in  the  fourth  allegation  of  the  complaint. 
It  is  true  there  was  but  little  investment,  if  any,  beyond 
a  small  "  grub  stake,"  by  either  in  the  enterprise,  but  they 
^\ere  to  put  their  labor  into  it.  Each  was  to  diligently  and 
faithfully  prospect.  In  mining  operations  this  is  usual. 
Frequently  very  humble  and  small  beginnings  lead  to  great 
results. 

We  observe  no  error  in  the  superior  court's  ruling  upon 
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the  proposed  amendment  to  the  answer  after  the  trial  was 
concluded.  The  proposed  amendment  was  inconsistent 
^vith  the  answer  upon  which  the  cause  was  tried,  and  if 
made  could  not  have  changed  the  result  of  the  trial. 

Defendant  urges  here  that  the  contract  between  re- 
spondent and  Johnson  was  oral  and  is  within  the  statute 
of  frauds,  as  expressed  in  §  1422,  1  Hill's  Code.  This  con- 
tention cannot  be  maintained.  The  defendant  Johnson, 
if  the  acquisition  of  the  mine  was  an  interest  in  real  estate, 
would  be  a  trustee.  The  weight  of  authority  in  the  mining 
states  is  that  such  contracts  are  not  within  the  statute  of 
frauds.  Oore  v.  McBrayer,  18  Cal.  583;  Hirhour  v.  Reed- 
ingy  3  Mont.  15;  Murley  v.  Ennis,  2  Colo.  300;  Welland 
V,  Hubevy  8  Nev.  203. 

Appellant's  answer  to  the  fourth  allegation  of  the  com- 
plaint is  a  denial  of  information  or  knowledge  sufficient 
to  form  a  belief  as  to  the  facts  set  forth  in  the  paragraph 
mentioned.  It  will  be  observed  that  the  averment  is  an 
agreement  between  respondent  and  appellant.  Presump- 
tively appellant  had  positive  knowledge  of  these  facts.  The 
approved  rule  seems  to  be,  when  such  knowledge  is  with 
the  defendant,  he  cannot  evade  a  positive  denial  by  a  dis- 
avowal of  knowledge.  We  very  much  question  whether 
the  answer  to  the  fourth  paragraph  of  the  complaint  is 
sufficient  to  raise  any  issue  of  fact. 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Andees  and  Gordon,  JJ., 
concur. 
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Christine    Stewart,  Respondent,    v.   J.   M.    Major, 

Appellant 

SLANBSS  —  CHABOBS   OP   WHOREDOM  —  PBIVILEOBD    COMMUKICATION8  — 
MALICB  —  PLEADING. 

Under  Code  Proc,  §  798,  making  every  charge  of  fornication 
or  whored(Hn  falsely  made  against  a  female  actionable  as  slan- 
derous, such  communications  to  third  parties  as,  "  She  is  nothing 
but  an  old  whore,"  "  This  woman  acknowledges  that  you  sleep 
with  her  every  night  and  I  have  reason  to  know  that  you  are  not 
the  only  one,"  and  "  She  is  an  objectionable  character;  that  man 
Adams  is  keeping  her,"  If  false  entitle  the  woman  injured  thereby 
to  a  right  of  action  for  defamation  of  character. 

Defamatory  words  spoken  of  another  to  an  officer  of  the  law 
are  not  privileged  communications,  unless  made  for  the  purpose 
of  preventing  a  crime  or  for  the  purpose  of  detecting  and  bring- 
ing a  criminal  to  punishment. 

Where  one  recklessly  makes  defamatory  remarks  concerning 
another,  stating  as  true  what  he  does  not  know  to  be  true,  by 
reason  of  anger  or  spite,  malice  will  be  presumed. 

In  an  action  for  defamation  of  character,  the  failure  to  charge 
in  the  complaint  that  the  words  were  maliciously  spoken  is  not 
objectionable,  if  other  words  expressive  of  malicious  intent  are 
used. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Norman  Buck,  Judge..    Affirmed. 

Crow  &  Williams,  for  appellant. 

William  T.  Stoll,  and  E.  Fitzgerald^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  for  defamation  of  char- 
acter. Upon  the  trial  of  the  cause  the  jury  returned  a 
verdict  in  favor  of  the  respondent  for  $1,000.  Six  com- 
munications defamatory  of  the  respondent  were  alleged 
to  have  been  made  by  the  appellant,  three  of  which  were 
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taken  by  the  court  from  the  consideration  of  the  jury. 
The  other  three  were  submitted,  and  it  will  be  necessary 
to  notice  only  these.     They  were  as  follows: 

"  That  on  the  18th  day  of  February,  1896,  the  defend- 
ant, in  a  certain  discourse  which  he  had  with  one  J.  T. 
Sullivan,  in  the  presence  and  hearing  of  divers  persons, 
spoke  the  following  words  concerning  the  plaintiff:  *  She 
is  nothing  but  an  old  whore,  and  I  can  get  her  out  of  my 
building  on  that  charge,  but  I  don't  want  to  resort  to  that 
means  as  it  would  be  bringing  respectable  women  into 
court.    It  is  a  well-known  fact  that  she  is  a  whore.'  " 

"  That  on  the  5th  day  of  February,  1896,  the  defendant 
in  a  certain  discourse  which  he  had  with  one  John  O'Brien, 
in  the  presence  and  hearing  of  divers  persons,  spoke  the 
following  words  concerning  the  plaintiff:  '  She  is  an  objec- 
tionable character;  that  man  Adams  is  keeping  her;  I  have 
been  trying  to  get  her  out  of  my  house  for  six  months.' " 

"  That  on  the  15th  day  of  December,  1895,  the  defend- 
ant in  a  certain  discourse  which  he  had  with  one  L.  M. 
Adams,  in  the  presence  and  hearing  of  divers  persons, 
spoke  the  following  words  concerning  the  plaintiff:  ^  This 
woman  acknowledges  that  you  sleep  with  her  every  night, 
and  I  have  reason  to  know  that  you  are  not  the  only  one. 
Ever  since  the  night  that  she  attempted  suicide  in  my 
building  I  have  wanted  her  out.'  " 

The  brief  of  the  appellant  has  been  prepared  in  such 
an  irregular  manner  that  it  has  been  with  some  difficulty 
that  we  have  followed  his  argument.  Many  of  the  assign- 
ments of  error,  however,  are  based  upon  the  theory  that 
the  words  alleged  to  have  been  spoken  by  the  appellant 
were  not  actionable  per  se,  and  did  not  fall  within  the  pur- 
view of  §  798  of  the  Code  Troc,  which  is  as  follows: 

"  Every  charge  of  incest,  fornication,  adultery,  or  whore- 
dom falsely  made  by  any  person  against  a  female,  also 
words  falsely  spoken  by  any  person  charging  such  person 
with  incest  or  the  infamous  crime  against  nature,  either 
with  mankind  or  the  brute  creation,  shall  be  accountable 
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[actionable]  in  the  same  manner  as  in  the  use  of  slander- 
ous words  charging  a  crime,  the.  commission  of  which  would 
subject  the  offender  to  death  or  other  degrading  penalties." 

As  to  whether  the  words  alleged  to  have  been  spoken  to 
^H  Hi  van  fall  within  this  statute,  there  is  no  room  for  dis- 
^M«8ion,  and  the  same  may  be  said  of  the  words  alleged  to 
have  been  spoken  to  L.  M.  Adams.  In  regard  to  the  words 
alleged  to  have  been  spoken  to  John  O'Brien,  it  is  claimed 
by  the  appellant  that  the  expression,  "  that  man  Adams  is 
keeping  her,"  might  mean  an  entirely  different  thing  from 
the  meaning  placed  upon  it  by  the  court,  but  we  think  that 
the  expression  used,  in  connection  with  the  other  language 
employed  at  that  time,  is  not  susceptible  of  any  two  con- 
structions, and  that,  with  the  other  expressions  mentioned 
above,  it  falls  squarely  within  the  statute. 

As  to  the  first,  third,  fourteenth  and  sixteenth  assign- 
ments of  error  which  are  first  discussed  by  the  appellant, 
the  record  shows  that  they  cannot  properly  be  raised  here, 
as  the  objections  were  not  raised  in  the  court  below,  and, 
if  they  had  been,  we  think  the  objections  could  not  obtain 
under  the  pleadings,  since  the  pleadings  show  that  all  the 
material  allegations  of  the  answer,  going  to  show  the  privi- 
leged statement,  were  denied  by  the  reply,  and  were  in 
issue  in  the  case.  In  addition  to  the  privileged  character 
of  these  statements,  so  far  as  the  testimony  is  concerned, 
while  it  is  true  that  Sullivan  was  a  police  officer,  it  appears 
that  it  was  really  not  for  the  purpose  of  preventing  any 
crime  that  the  communication  was  made  to  Sullivan,  for 
the  appellant  stated  to  Sullivan  that  he  did  not  wish  to  re- 
sort to  the  law  to  put  the  respondent  out  of  his  house,  for 
reasons  w^hich  he  then  assigned;  and  the  testimony  of  Sul- 
livan was  that  it  was  after  he  informed  the  appellant  that 
the  police  had  no  jurisdiction  in  the  matter  that  he  spoke 
the  words  attributed  to  him  by  the  complaint.     It  is  not 
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enough  that  the  appellant  should  have  been  making  this 
communication  to  an  oflScer,  but  he  must  have  made  it  for 
the  purpose  of  preventng  a  crime,  or  to  protect  himself. 
This  purpose  is  not  even  alleged  in  his  defense,  outside  of 
the  proof  in  the  case.  The  rule  is  thus  stated  by  NeweU 
on  Defamation,  Slander  and  libel,  p.  500: 

"  Upon  grounds  of  public  policy  communications  jnrhich 
would  otherwise  be  slanderous  are  protected  as  privileged 
if  they  are  made  in  good  faith  in  the  prosecution  of  an 
inquiry  regarding  a  crime  which  has  been  committed  and 
for  the  purpose  of  detecting  and  bringing  to  punishment 
the  criminal.  All  material  statements  made  by  the  per- 
sons interested  in  the  detection  of  the  crime  during  their 
investigation  and  relevant  thereto  are  privileged.  For  the 
sake  of  public  justice  charges  and  communications  which 
would  otherwise  be  slanderous  are  protected  if  made  in 
good  faith  in  the  prosecution  of  an  inquiry  into  a  suspected 
crime.  The  law  requires  such  charges  to  be  made  in  the 
honest  desire  to  promote  the  ends  of  justice  and  not  with 
spiteful  or  malicious  feelings  against  the  person  accused, 
nor  with  the  purpose  of  obtaining  any  indirect  advantage 
to  the  accuser.  Nor  should  serious  accusations  be  made 
recklessly  or  wantonly;  they  must  always  be  warranted  by 
some  circumstances  reasonably  arousing  suspicion.  And 
they  should  not  be  made  unnecessarily  to  persons  uncon- 
cerned, nor  before  more  persons  nor  in  stronger  language 
than  necessary." 

The  communication  made  to  O'Brien  was  utterly  void 
of  any  privileged  character.  O'Brien  was  not  an  officer 
of  the  law  and  the  words  spoken  to  him  were  evidently 
spoken  in  a  spiteful  manner. 

This  case  does  not  fall  within  the  rule  announced  by  this 
court  in  the  case  of  Kimble  v.  Kimble,  14  Wash.  369  (44 
Pac.  866).  So  far  as  the  question  of  malice  is  concerned, 
and  the  burden  of  proof,  the  rule  is  stated  as  follows  by 
Newell  on  Defamation,  Slander  and  Libel,  p. 

16—17  WASH. 
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"  If  a  man  is  proved  to  have  stated  that  which  he  knew 
to  be  false,  no  one  need  inquire  further.  Everybody  as- 
sumes thenceforth  that  he  was  malicious,  that  he  did  do  a 
wrong  thing  for  some  wrong  motive.  So  if  it  be  proved 
that  out  of  anger,  or  for  some  other  wrong  motive,  the  de- 
fendant has  stated  as  true  that  which  he  does  not  know 
to  be  true,  and  he  has  stated  it  whether  it  is  true  or  not, 
recklessly,  by  reason  of  his  anger  or  other  motive,  the 
jury  may  infer  that  he  used  the  occasion,  not  for  the  rea- 
son which  justifies  it,  but  for  the  gratification  of  his  anger 
or  other  indirect  motive." 

In  relation  to  the  omission  of  the  word  "  malicious  " 
from  the  complaint,  we  cite  White  v.  Nicholls,  8  How.  266. 
On  the  objection  to  the  question  asked  L.  M.  Adams,  as- 
signment No.  5,  see  Burt  v.  McBaiUy  29  Mich.  260.  This 
will  apply  also  to  the  objection  to  instructions  given  in  re- 
lation to  the  intention  of  the  person  using  the  language. 
Many  of  these  assignments  we  think  are  absolutely  without 
merit.  We  have  read  the  brief  and  the  authorities  cited 
carefully,  and  have  also  examined  the  record  from  begin- 
ning to  end.  We  think  the  complaint  was  sufficient  to 
sustain  the  judgment;  that  the  law  given  by  the  court  was 
substantially  correct;  that  the  instructions  which  were 
asked  by  the  appellant  and  refused  by  the  court  had  been 
in  substance  already  given  by  the  court,  where  they  prop- 
erly stated  the  law,  and  that  no  reversible  error  was  com- 
mitted by  the  court  during  the  trial.  So  far  as  the  weight 
of  the  testimony  is  concerned,  as  to  whether  the  appellant 
sustained  the  charges  which  he  had  made  against  the  char- 
acter of  the  respondent,  those  questions  were  submitted  to 
the  discretion  of  the  jury,  and  it  has  pronounced  against 
him. 

The  judgment  is  affirmed. 

SooTT,  C.  J.,  and  Anders,  Reavis  and  Qoedon,  JJ., 
concur. 
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iNo.  2622.    Decided  June  25. 1897. 1 

W.    C.    Bardsley,    Appellant^  v.   W.  A.   Sternberg, 
Treasurer  of  the  City  of  Tacomay  Respondent. 

MANDAMUS  —  WHEN  LIES  —  B8TOPPBL  —  CITY  WARRANTS  —  NEGOTIABIL- 
ITY—  REISSUANCE  BY  TREASURER  AFTER  PAYMENT  —  VALIDITY  OF 
SALARY    WARRANTS. 

Mandamus  will  lie  to  compel  the  payment  of  warrants  only 
when  the  action  presents  merely  a  question  of  law,  or  involYes 
questions  of  fact  which  are  conceded  and  presents  substantially 
a  question  of  law  upon  such  conceded  facts. 

Mandamus  to  compel  the  payment  of  warrants,  will  not  lie 
when  the  claim  involves  a  question  of  estoppel. 

A  city  is  not  estopped  from  disputing  its  liability  upon  war- 
rants once  paid  by  its  treasurer  and  subsequently  reissued  by  him, 
from  the  fact  that  the  funds  received  thereby  had  been  trans- 
ferred to  the  city's  credit,  if  there  is  no  proof  that  any  of  the 
city  officers,  aside  from  the  treasurer,  knew  that  the  warrants 
had  been  once  paid  and  subsequently  reissued  by  the  treasurer. 

Warrants  issued  by  a  city  are  not  negotiable  in  the  sense  of 
excluding  inquiry  into  the  legality  of  their  issue  or  of  excluding 
defenses  thereto,  and  a  subsequent  holder  does  not  occupy  the 
position  of  an  innocent  purchaser. 

A  city  treasurer  has  no  authority  to  obtain  the  warrants  of 
the  city  by  paying  the  city's  money  therefor,  and  then  subse- 
quently reissue  the  warrants  to  purchasers;  and  in  such  case  the 
city,  in  the  absence  of  knowledge  or  ratification  of  such  action, 
is  not  liable  on  the  warrants,  but  the  right  of  action  of  the  pur- 
chasers is  against  the  treasurer. 

Where  a  city  treasurer  has  paid  out  the  city's  money  to  ob- 
tain its  warrants  from  holders  thereof,  his  intention  to  carry 
them  as  cash  and  afterwards  reissue  them  to  third  parties  would 
not  defeat  the  city's  right  to  treat  the  matter  as  a  payment  of 
such  warrants. 

The  duties  of  a  city  traasurer  are  fixed  by  law  and  all  parties 
dealing  with  him  are  bound  to  take  notice  of  the  limitation  upon 
his  powers,  and  that  as  such  he  has  no  authority  to  issue  muni- 
cipal obligations,  nor  to  reissue  city  warrants  once  paid  by  him. 

Salary  warrants  issued  by  the  city  of  Tacoma  in  pursuance 
of  an  ordinance  of  the  city  council  fixing  salaries,  under  the  pro- 
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Tisiona  of  the  fteeholders'  charter  of  1890  delegating  such  power 
to  the  city  council,  are  illegal,  since  the  act  enabling  the  city  to 
frame  its  own  charter  required  that  the  salary  of  elective  officers 
be  provided  for  in  the  charter  itself. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.     Affirmed. 

Alfred  E.  Buell,  and  Crowley  &  Grosscup  (Homblowery 
Byrne,  Taylor  &  Miller,  Tillinghast  &  Pritchard,  Doolii- 
tie  £  Fogg,  Charles  Richardson  and  F.  D.  Nash,  of  coun- 
sel), for  appellant. 

John  A,  Shackleford,  Joseph  8.  Whitehouse,  David  F. 
Murry,  and  John  C,  StaUcup,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

SgoTT,  C.  J. — This  was  an  application  by  the  appellant 
to  the  superior  court  of  Pierce  county,  for  a  writ  of  man- 
date against  the  city  treasurer,  to  compel  him  to  pay  the 
amount  of  five  city  warrants  held  by  the  appellant  The 
decision  below  was  in  favor  of  the  treasurer.  In  passing 
upon  the  questions  presented  by  the  appeal  we  will  first 
devote  some  attention  to  the  point  as  to  whether  the  ap- 
pellant sought  an  appropriate  remedy. 

Two  of  the  warrants  were  originally  issued  to  Greorge 
H.  Boardman  and  R.  A.  Gove,  respectively,  for  salaries  for 
certain  months  as  city  councilmen.  The  other  three  war- 
rants had  been  issued  to  J.  M.  Bunn,  George  McD.  Arkley 
and  A.  S.  Dautrick,  respectively,  but  it  does  not  appear 
for  what  they  were  issued.  The  warrants  were  in  the 
ordinary  form,  payable  to  said  respective  parties  or  their 
order,  and  drawn  on  the  general  fund.  No  question  is 
raised  about  their  being  regular  in  form  and  fair  upon 
their  face.  iJ^or,  except  the  two  salary  warrants,  is  it  dis- 
puted that  they  were  lawfully  issued  to  the  first  holders. 
Payment  was  resisted  upon  two  grounds.    It  was  contended 
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upon  the  part  of  the  respondent,  as  to  the  salary  warrant 
issued  to  Gove,  and  the  three  other  warrants,  that  they  had 
been  once  presented  to  the  treasurer  and  paid.  It  was  also 
contended  that  the  councilmen  were  not  entitled  to  salaries 
under  the  law,  and  that  the  issuance  of  the  salary  warrants 
was  entirely  unauthorized,  this  being  the  only  defense  to 
the  salary  warrant  issued  to  Boardman. 

In  Abemethy  v.  Town  of  Medical  Lake,  9  Wash.  112. 
(37  Pac.  306),  we  held,  where  a  claim  had  been  regularly 
allowed,  but  where  the  warrants  issued  therefor  were  irreg- 
ular, and  the  treasurer  refused  to  pay  them,  that  an  action 
would  not  lie  on  the  claim  against  the  town,  but  that  the 
remedy  was  by  mandamus  to  compel  the  issuance  of  regular 
warrants.  And  in  Cloud  v.  Town  of  SumaSy  9  Wash.  399 
(37  Pac. '305),  we  held  that  an  action  would  not  lie  upon 
the  warrants  there  in  controversy,  but  that  the  remedy  was 
by  mandamus  to  .compel  payment.  In  both  of  these  cases, 
however,  only  questions  of  law  were  presented  upon  con- 
ceded facts  relating  to  the  validity  of  the  claims;  and  when 
the  matters  involved  in  the  last  case  were  again  before  the 
court  in  Cloud  v.  Lawrence^  12  Wash.  163  (40  Pac.  741), 
we  held  the  town  estopped  upon  the  record  from  raising  a 
question  as  to  the  regularity  of  the  warrants,  in  consequence 
of  their  having  conceded  in  the  first  action  that  they  were 
regular,  and  in  the  last  action  relator  had  sued  for  a  man- 
damus to  compel  their  payment.  No  questions  of  fact 
were  presented  for  consideration  in  those  cases. 

But  the  same  state  of  facts  does  not  exist  with  reference  to 
all  the  warrants  involved  in  the  matter  now  before  us.  The 
remedy  would  have  been  appropriate  as  to  the  one  salary 
warrant  which  was  not  claimed  to  have  been  paid,  as  only 
a  question  of  law  is  presented  thereby.  Ordinarily  a  man- 
damus could  only  lie  to  compel  the  performance  of  a  min- 
isterial duty  where  the  facts  are  conceded.     In  this  case 
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the  question  of  the  payment  of  the  warrants  aforesaid  was 
a  disputed  one,  but  as  presented  it  was  substantially  a  ques- 
tion of  law  upon  the  facts,  the  material  facts  not  being 
controverted,  and  the  controversy  being  rather  as  to  the 
construction  to  be  put  thereon. 

It  is  admitted  that  the  warrants,  excepting  the  one  is- 
sued to  Boardman,  were  after  their  issuance  presented  to 
.the  city  treasurer  for  payment,  and  that  he  paid  to  the 
holders  thereof  the  respective  amounts  called  for  out  of 
the  funds  of  the  city  in  his  hands;  that  instead  of  cancell- 
ing them  he,  or  some  one  in  his  office,  thereafter  disposed 
of  them  to  other  persons,  but  in  just  what  manner  is  not 
made  to  appear,  and  they  afterwards  found  their  way  into 
the  hands  of  the  appellant.  One  controversy  is.  as  to 
whether  such  action  on  the  part  of  the  treasurer  cdnstituted 
a  payment  of  the  warrants.  The  appellant  contends  that 
said  warrants  could  not  have  been  regularly  paid  at  that 
time  as  there  were  prior  warrants  outstanding  entitled  to 
be  first  paid,  and  that  there  were  not  sufficient  funds  to 
take  them  all  up.  This  was  one  of  the  disputed  facts  in 
the  case,  but  it  is  not  very  material  here.  The  appellant 
further  contends  that  there  was  no  intention  upon  the.  part 
of  the  treasurer  to  pay  said  warrants  at  that  time,  and  that 
his  acts  in  question  did  not  constitute  payment.  This  will 
be  considered  later. 

The  court  seems  to  have  admitted  all  the  proof  oflFered 
with  reference  to  the  issuance  of  these  warrants  and  the 
facts  relating  to  the  question  of  payment  in  the  first  in- 
stance; so  that  this  is  substantially  a  question  of  law  only. 
But  it  was  further  contended  by  the  appellant  that  the 
city  was  estopped  from  denying  the  validity  of  these  war- 
rants in  consequence  of  the  fact  that  upon  their  reissuance 
the  parties  who  obtained  them  paid  into  the  city  treas- 
urer's hands  the  amounts  of  money  called  for  by  them  re- 
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spectively,  and  that  said  treasurer  gave  the  city  credit 
therefor.  The  facts  as  to  this  matter  are  disputed  and  it  is 
apparent  that  such  a  question  could  not  be  properly  tri- 
able in  a  proceeding  of  this  kind,  nor  would  a  disputed  ques- 
tion of  payment  by  the  treasurer  where  the  facts  were  in 
controversy.  Upon  such  matters  the  respondent  was  en- 
titled to  a  jury  trial.  Also,  matters  of  estoppel  must  ordi- 
narily be  raised  by  the  pleadings.  But  in  this  case  the 
question  of  the  availability  or  appropriateness  of  the  pro- 
ceeding is  not  a  very  material  one.  The  respondent  was 
the  objecting  party  and,  of  course,  he  can  claim  no  prejudi- 
cial error  with  regard  to  the  manner  of  the  trial,  for  the 
judgment  was  ultimately  rendered  in  his  favor.  The  ques- 
tion could  become  material  only  in  considering  the  refusal 
of  the  court  to  permit  the  appellant  to  introduce  in  evi- 
dence a  report  of  the  finance  committee  purporting  to  cover 
the  times  in  controversy,  it  being  contended  that  the  state- 
ment of  the  amount  of  money  in  the  treasury,  etc.,  would 
show  that  the  funds  received  upon  the  reissuance  of  these 
warrants  had  been  transferred  to  the  city's  credit,  and  this 
would  apply  directly  upon  the  question  of  an  estoppel, 
which  could*not  be  properly  tried  in  this  proceeding.  But 
in  any  event  there  was  no  error  in  excluding  this  report  as 
there  was  no  proof,  and  no  offer  of  any  proof,  to  show  that 
at  the  time  this  report  was  made  by  the  finance  committee 
and  adopted  by  the  council  any  of  the  city  officers,  aside 
from  the  treasurer,  knew  that  these  warrants  had  been  once 
paid  and  subsequently  reissued  by  the  treasurer,  and  unless 
they  knew  that  fact  and  knew  for  what  the  money  had 
been  received,  there  could  be  no  estoppel.  Had  the  city 
known  these  facts  it  might  have  preferred  to  treat  the  war- 
rants as  paid  and  satisfied  instead  of  valid  outstanding  obli- 
gations, and  in  such  case  the  most  the  parties  holding  such 
warrants  would  be  entitled  to  would  be  to  recover  from  the 
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treasurer  the  money  that  they  paid  therefor.  It  may  be, 
also,  that  if  the  original  payment  was  unauthorized  in  con- 
sequence of  there  being  prior  outstanding  warrants  en- 
titled to  payment,  the  holders  of  such  warrants  would  be 
entitled  to  some  rights  in  the  premises,  and  what  action 
the  city  would  take  with  such  knowledge  might  have  de- 
pended in  a  measure  upon  the  claims  of  these  parties,  and 
the  amount  of  its  available  moneys.  The  proof  in  question 
was  insufficient  to  base  an  estoppel  upon,  and  there  was  no 
further  proof  tendered  to  make  it  relevant  or  competent. 
The  only  other  matter  complained  of  is  that  the  court 
refused  to  admit  in  evidence  an  ordinance  purporting  to 
ratify  and  confirm  warrants  which  had  been  issued  between 
April  19,  1892,  and  October  81,  1898,  which  had  not  been 
specially  authorized.  But  we  see  no  relevancy  in  this 
proof,  for  this  ordinance  did  not  purport  to  authorize  a  re- 
issuance of  any  warrants  which  had  once  found  their  way 
into  the  hands  of  the  treasurer.  The  appellant  having 
sought  his  remedy  by  mandamus  and  the  proof  offered  by 
him,  which  was  rejected,  not  being  admissible  under  any 
form  of  action,  and  the  judgment  having  been  in  favor  of 
the  respondent,  the  question  as  to  whether  the  remedy 
was  a  proper  one  or  not  is,  as  stated,  immaterial  at  this 
time,  although  we  have  seen  fit  to  consider  to  some  extent 
the  question  in  order  to  settle,  if  possible,  the  practice  in 
the  future.  It  may  occasionally  be  a  matter  of  doubt  as 
to  whether  the  remedy  of  a  warrant  holder  should  be  by 
mandamus  to  compel  payment  by  the  treasurer  or  should 
be  by  an  action  against  the  municipality.  Ordinarily  the 
ground  upon  which  payment  was  refused  would  be  known, 
and  if  the  facts  were  conceded  and  the  liability  a  question 
of  law  only,  mandamus  would  be  appropriate.  Otherwise, 
in  the  case  of  disputed  facts,  the  remedy  should  be  sought 
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in  an  ordinary  action.  People  v.  Johnsorij  100  111.  537 
(89  Am.  Kep.  63). 

What  we  have  Baid  with  reference  to  the  facts  disposes 
of  some  of  the  contentions  of  the  appellant  in  the  further 
consideration  of  the  case,  and  we  will  now  consider  the 
question  as  to  whether  the  facts  stated  constituted  a  pay- 
ment of  the  warrants  as  against  the  appellant.  While  it 
is  not  shown  how  or  from  whom  appellant  obtained  the 
warrants,  we  start  with  the  proposition  that  a  subsequent 
holder  would  have  no  greater  rights  than  the  parly  to 
whom  they  were  first  reissued;  for,  while  title  to  such  choses 
in  action  may  pass  by  delivery  or  indorsement,  they  are  not 
negotiable  in  the  sense  of  excluding  inquiry  into  the  le- 
gality of  their  issue  or  to  exclude  defenses  thereto.  Union 
Savings  Bank  v.  Gelhach,  8  Wash.  497  (36  Pac.  467); 
1  Dillon,  Municipal  Corporations  (4th  ed.),  §  487;  People 
V.  Johnson,  supra;  Mayor  v.  Ray,  19  Wall.  468,  477;  Dis- 
trict of  Columbia  v.  Cornell,  130  U.  S.  656,  661  (9  Sup. 
Ct.  694);  Hill  v.  Memphis,  134  U.  S.  198,  204  (10  Sup. 
Ct.  562). 

Therefore,  whoever  held  them  subsequent  to  their  re- 
issuance was  charged  with  notice  that  the  treasurer  had 
once  obtained  them  by  paying  out  the  city^s  money.  It 
goes  without  saying  that  the  treasurer  had  no  authority 
to  deal  with  warrants  in  that  way.  The  appellant  does  hot 
controvert  either  of  these  propositions.  In  fact,  in  rela- 
tion to  the  last  one,  he  says  in  his  brief: 

"  Neither  appellant  nor  his  counsel  would  admit  for  a 
moment  the  right  of  treasurers  to  use  public  funds  to  spec- 
ulate in  warrants,  and  they  insist  that  the  courts  ought  to 
set  their  faces  strenuously  against  such  practice.  And  it 
13  submitted  that  the  most  efficient  means  of  accomplish- 
ing that  end  would  be  for  the  courts  to  hold  the  treasurers 
fltrictly  to  the  law,  and  if  they  cash  a  warrant  out  of  its 
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order,  to  treat  it  as  a  defalcation  and  misappropriation  of 
funds." 

Undoubtedly  the  city  would  have  a  right  to  so  treat  it- 
But  a  different  question  is  presented  when  considered  with 
reference  to  the  case  presented  by  the  appellant.  While 
the  city  might  repudiate  the  action  of  the  treasurer  in  tak- 
ing up  the  warrants  out  of  their  regular  order,  if  he  did 
so,  other  parties  might  not  have  that  right.  The  city  would 
also  have  a  right  to  treat  the  matter  as  a  payment  and  sat- 
isfaction of  the  warrants,  even  though  they  were  paid  out 
of  their  regular  order.  The  parties  who  obtained  the  war- 
rants from  the  treasurer  can  claim  no  benefit  from  such 
irregularity  as  to  the  time  of  payment.  This  could  only 
affect  the  city  and  holders  of  other  prior  warrants,  if  there 
were  any.  Of  course,  if  the  city  with  knowledge  of  the 
facts  had  ratified  the  action  of  the  treasurer  or  knowingly  ap- 
propriated the  money  obtained  by  the  treasurer  on  their  re- 
issuance, such  action  would  have  been  the  foundation  for  a 
claim  against  the  city  on  the  part  of  those  parties  obtain- 
ing or  holding  the  warrants  after  their  reissuance,  for  the 
money  paid.  And  if  the  city  with  such  knowledge  had 
repudiated  the  action  of  the  treasurer,  then  a  right  of  ac- 
tion might  have  arisen  as  against  the  treasurer,  on  the  part 
of  the  parties  obtaining  the  warrants,  for  a  recovery  of  the 
money  so  paid  to  him,  but  this  would  not  have  been  a 
valid  claim  against  the  city.  But,  as  before  stated,  there 
was  no  proof  that  the  city  council  or  officers  other  than  the 
treasurer  had  any  knowledge  that  he  had  obtained  these  war- 
rants and  reissued  them;  and  none  of  any  custom  or  prac- 
tice upon  his  part  to  so  deal  in  them  as  treasurer,  or  even 
to  buy  and  sell  them  as  an  individual.  No  estoppel  could 
arise  by  the  unauthorized  act  of  the  treasurer.  If  he  could 
not  bind  the  city  by  a  direct  contract,  he  could  not  do  it 
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indirectly  by  other  acts  upon  his  part  which  might  operate 
as  an  estoppel  if  tHe  authority  to  contract  existed. 

A  number  of  authorities  have  been  cited  by  the  appel- 
lant upon  what  constitutes  a  payment,  which  hold  that  it 
is  an  act  calling  for  the  exercise  of  the  will  or  requiring 
consent,  and  he  contends  that  it  is  evident  that  there  was 
no  intention  upon  the  part  of  the  treasurer  to  regard  the 
paying  out  of  the  city's  money  in  the  first  instance  as  a 
payment  of  the  warrants,  in  consequence  of  his  thereafter 
for  a  time  carrying  the  warrants  as  so  much  cash  and  sub- 
sequently disposing  of  them  to  other  parties.  But  it  seems 
to  us  that  the  intention  of  the  treasurer  in  this  instance 
could  make  no  difference.  The  city  was  the  party  directly 
and  vitally  interested.  It  was  the  city's  money  that  was 
being  used,  and  after  the  act  had  been  so  done,  it  was  for 
the  city  to  indorse  or  repudiate  it.  It  is  claimed  by  the 
appellant  that  the  city  failed  to  give  the  treasurer  credit 
for  the  moneys  paid  out  in  the  first  instance,  but  there  is 
no  proof  as  to  this.  The  treasurer  might  have  credited 
himself  upon  his  books  with  the  money  so  paid,  if  he  saw 
fit  to  do  so,  and  there  is  nothing  to  show  whether  he  ever 
had  any  subsequent  settlement  with  the  city  or  not  with 
reference  to  that  matter.  Nor  to  show  what  became  of 
the  moneys  he  received  upon  a  reissuance  of  the  warrants, 
whether  he  had  such  moneys  on  hand  or  whether  the 
money  was  lost  or  misappropriated  in  some  manner.  The 
ordinary  presumption  would  be  that  when  these  warrants 
found  their  way  into  the  hands  of  the  treasurer  they  had 
been  paid.  First  National  Bank  v.  Harris,  7  Wash.  143 
(84  Pac.  466);  Lawson's  Presumptive  Evidence,  rule  75, 
b;  Mayor  v.  Ray,  supra. 

This  is  substantially  conceded  by  the  appellant.  He 
says: 
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"  It  is  not  disputed  that,  from  the  unexplained  posses- 
sion of  a  warrant  by  the  treasurer  upon  whom  it  was  drawn, 
the  court  might  presume  payment." 

But  the  appellant  contends  that  this  is  a  rebuttable  pre- 
sumption, and  that  it  is  rebutted  by  the  facts  shown  here. 
Undoubtedly  the  first  holders  who  presented  the  warrants 
understood  that  they  were  paid.  The  treasurer  intended 
to  and  did  pay  out  the  city's  money  to  obtain  them  from 
such  holders,  and  his  mere  intention  to  afterwards  reissue 
them  could  not  defeat  the  city's  right  to  treat  it  as  a  pay- 
ment. 

In  2  Daniel  on  Negotiable  Instruments  (ith  ed.), 
§  1221,  cited  by  appellant,  it  is  said: 

"By  payment  is  meant  the  discharge  of  a  contract  to 
pay  money  by  giving  to  the  party  entitled  to  receive  it, 
the  amount  agreed  to  be  paid  by  one  of  the  parties  who 
entered  into  the  agreement.  Payment  is  not  a  contract. 
It  is  the  discharge  of  a  contract  in  which  the  party  of 
the  first  part  has  a  right  to  demand  payment,  and  the  party 
of  the  second  part  has  a  right  to  make  payment." 

The  contention  that  the  parties  who  first  presented  the 
warrants  were  not  at  that  time  entitled  to  receive  the 
money  is  based  upon  two  grounds,  one  being  that  there  was 
not  sufficient  money  in  the  treasury  to  take  them  up.  But 
the  proof  is  not  clear  upon  this  point,  for  the  treasurer  was 
receiving  money  continually  from  various  sources.  It  is  also 
based  in  part  upon  the  case  of  Eidemiller  v.  Tacoma^  14 
Wash.  376  (44  Pac.  877),  in  which  case  it  was  held  that 
such  warrants  were  payable  in  the  order  of  their  issuance. 
But  in  that  case  §  58  of  the  charter  of  1886  (Laws  1885-6, 
p.  205),  was  not  called  to  the  attention  of  the  court.  By 
this  provision  such  warrants  were  to  be  paid  in  the  order 
of  their  presentation  for  payment,  and  it  in  effect  repealed 
the  ordinance  upon  which  the  decision  in  that  case  was 
based.    The  new  charter  of  1890  superseded  the  1886  char^ 
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ter^  and  it  contained  no  provision  as  to  the  order  of  pay* 
ment.  But,  as  we  have  said  the  point  is  not  material  here 
as  affecting  the  rights  of  the  appellant.  Conceding  that 
the  parties  who  first  presented  the  warrants  might  have 
objected  to  their  payment  out  of  the  regular  order,  they 
did  not  do  so.  Apparently  the  city  has  not  objected  to  it 
and  the  appellant  has  no.  right  to  object. 

"We  do  not  think  the  case  of  Willey  v.  Oreenfieldj  80  Me. 
452,  is  entitled  to  much  weight  as  an  authority  upon  the 
question  of  payment  arising  from  the  possession  of  the 
warrants  by  the  treasurer,  for  evidently  the  case  received 
little  consideration  by  the  court,  the  opinion  consisting  of 
a  statement  of  the  decision  in  three  or  four  lines. 

McConnell  v.  Simpson^  36  Fed.  750.  cited  by  appellant, 
is  directly  against  his  contention.  Appellant  would  con- 
cede this  were  it  not  for  the  fact  that  it  appeared  in  that 
case  that  the  treasurer  was  forbidden  to  buy  or  sell,  or  in 
any  manner  deal  in,  warrants,  and  he  contends  that  there 
is  no  such  prohibition  in  this  state.  But,  however  that 
may  be,  when  applied  to  the  treasurer  as  an  individual,  it 
is  immaterial  for  in  this  case  he  was  dealing  in  them  with 
the  city's  money. 

Appellant  insists  that  Mayor  v.  Ray,  supra,  is  not  an 
authority  upon  the  proposition  that  when  the  warrants 
came  into  the  hands  of  the  treasurer,  as  evidence  of  indebt- 
edness they  were  thenceforth  functus  officio,  and  ceased 
to  have  any  validity,  holding  that  this  part  of  the  opinion 
was  never  indorsed  thereafter  by  the  court  and  was  but  an 
expression  of  a  minority.  But  it  seems  to  us  that  the  rule 
is  a  sound  one,  and  sustained  by  other  authorities  cited 
herein,  that  when  a  city's  money  obligation  comes  into 
the  hands  of  its  treasurer  by  the  use  of  the  city's  money, 
it  is  thereafter  dead,  and  cannot  be  given  life  by  a  reis- 
suance on  the  part  of  the  treasurer,  although  under  some 
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circumstances  it  might  be  evidence  of  a  claim  or  the  foun- 
dation of  an  action  to  recover  the  money  of  the  treasurer 
by  the  person  subsequently  obtaining  it. 

Blake  V.  Commissioners  of  Johnson  County y  18  Kan. 
266,  has  no  particular  bearing  as  that  was  an  action  by 
the  county  on  the  treasurer's  bond  for  a  breach  of  official 
duty. 

"Without  discussing  particularly  the  case  of  Chemung 
Canal  Bank  v.  Supervisors,  5  Denio,  517,  cited,  it  is  suffi- 
cient to  note  that  the  action  was  substantially  regarded  by 
the  court  as  one  upon  the  original  claims,  rather  than  upon 
the  orders  which  had  been  substituted  without  authority. 

Morrow  v.  Surber,  97  Mo.  155  (11  S.  W.  48),  does  not 
apply,  for  that  was  an  action  by  the  treasurer  to  recover 
money  paid  to  a  warrant  holder  who  was  not  then  entitled 
to  payment,  the  money  having  been  paid  under  a  mistake 
by  a  clerk  upon  the  representation  of  the  warrant  holder 
that  it  was  due  and  payable.  We  have  no  doubt  of  the  right 
of  the  treasurer  to  repudiate  such  an  action  and  recover  the 
money  paid. 

Authorities  are  also  cited  upon  the  proposition  that  a 
company  may  purchase  its  own  bonds  as  an  investment, 
and  reissue  them,  if  the  facts  show  that  there  was  no  in- 
tention of  paying  them  when  purchased,  and  that  they 
would  be  valid  obligations  in  the  hands  of  a  subsequent 
holder.  We  have  no  doubt  of  this  proposition  as  applied 
to  private  corporations,  and  it  may  be  true,  under  some 
circumstances,  when  applied  to  public  corporations,  as  in 
Elser  V.  City  of  Fort  Worth  (Tex.),  27  S.  W.  739,  cited. 
But  the  investment  of  municipal  money  in  the  obUgations 
of  the  municipality,  negotiable  or  otherwise,  should  be 
held  to  work  a  cancellation  of  them  to  the  extent  that 
they  could  not  be  reissued  without  express  municipal 
authority  and  action.     In  this  instance  it  would  have  re- 
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quired  an  ordinance,  conceding  that  the  power  to  pass  such 
a  one  existed.  The  duties  of  a  city  treasurer  are  fixed  by 
law  and  all  parties  dealing  with  him  are  bound  to  take 
notice  of  the  limitation  upon  his  powers,  and  that  as  such 
lie  has  no  authority  to  issue  municipal  obligations.  The 
treasurer's  acts,  here  involved,  certainly  bordered  on  crim- 
inality, to  state  it  mildly.  The  parties  who  obtained  from 
him  the  warrants  on  their  reissuance,  and  the  subsequent 
holders,  stand  charged  with  notice  of  his  acts.  Their  claims 
must  be  viewed  in  the  same  light  as  if  they  had  fully  par- 
ticipated therein,  and  that  ends  the  case  with  the  paid  war- 
rants. 

We  are  of  the  opinion  that  the  issue  of  the  salary  war- 
rants was  unauthorized,  under  the  holding  of  this  court  in 
Taylor  v.  Tacoma,  8  Wash.  174  (35  Pac.  584).  The  case 
of  Tacoma  v.  lAllis,  4  Wash.  797  (31  Pac.  321),  does  not 
help  appellant,  for  in  that  case  the  claim  had  been  paid 
in  money,  and  the  authority  to  pass  an  ordinance  providing 
for  the  salary  was  not  in  question.  Therefore,  there  was 
a  good  defense  as  to  the  Boardman  warrant. 

The  judgment  of  the  lower  court  is  afl&rmed. 

Reavis  and  Andbes,  JJ.,  concur. 

DiHTBAB  and  Gordon,  JJ.,  dissent. 
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[No.  2365.    Decided  June  26.  1897.  | 

William  Sproul,  Respondent,  v.  The  City  of  Seattle, 

Appellant. 

DEFECTIVE    SIDEWALK  —  ACTION     AOAIN8T    CITY  —  NOTICE    OP    CLAIM 

NBGLIOENCB  —  QUESTION    FOB    JURY  —  EVIDENCE  —  EXCESSIVE    DAM- 
AGES. 

Where  proof  that  a  claim  of  damages  had  been  served  upon 
a  city  is  admitted  without  objection,  the  presumption  arises  that 
the  service  fully  complied  with  the  charter  provisions  requirlns 
the  claim  to  be  presented  to  the  council  and  filed  with  the  clerk, 
prior  to  action  thereon. 

*  The  question  of  whether  the  city  had  notice. of  the  dangerous 
condition  of  a  sidewalk  is  properly  for  the  jury,  when  it  appears 
that  an  excavation  had  been  made  In  the  sidewalk  in  front  of  a 
building  In  course  of  erection  in  the  business  part  of  the  city, 
across  which  excavation  stringers  for  a  new  sidewalk  had  been 
laid;  that  the  excavation  had  been  in  this  condition  for  several 
weeks,  guarded  at  one  end  by  a  small  scantling  loosely  resting 
upon  a  box  and  a  barrel  and  extending  from  the  building  to  the 
outer  edge  of  the  sidewalk;  and  that  at  the  time  of  the  accid^it 
and  for  several  hours  prior  thereto,  even  this  barrier  had  been 
removed,  leaving  no  protection  against  persons  falling  into  an 
excavation  some  ten  or  twelve  feet  in  depth. 

The  fact  that  a  city  has  granted  a  permit  to  the  owner  of 
abutting  property  to  excavate  a  sidewalk,  will  not  excuse  the  city 
for  his  acts  in  rendering  it  unsafe  and  dangerous  to  the  public, 
if  the  city  had  either  actual  or  constructive  notice  of  its  condition 
and  failed  to  cause  it  to  be  made  safe. 

In  an  action  for  the  recovery  of  damages  for  injuries  received 
by  reason  of  a  defective  sidewalk,  it  Is  not  error  to  admit  testi- 
mony on  the  part  of  plaintiff  as  to  the  condition  of  the  walk  on 
the  next  day,  when  it  is  stated  that  the  sole  object  of  such  testi- 
mony is  for  the  purpose  of  impeaching  a  witness  for  the  city  who 
had  given  testimony  upon  that  subject. 

A  verdict  for  $5,100  damages  is  not  excessive,  where  it  appears 
that  plaintiff  was  injured  in  his  back,  right  shoulder  and  arm, 
and  across  the  abdomen,  in  consequence  of  which  injuries  the 
muscles  of  the  arm  and  shoulder  had  become  shrunken  and  weak- 
ened, and  the  abdomen  was  much  distended  and  his  bowels  para- 
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lyzed;  that  he  had  suffered  intense  and  excruciating  pain  for 
several  days  following  the  accident;  that  the  injury  to  his  arm 
and  shoulder  would  probably  be  permanent;  that  at  the  time  of 
the  injury  he  was  a  robust,  yigorous  ipan,  fifty-seven  years  of  age, 
enjoying  good  health  and  capable  of  earning  two  dollars  per  day, 
while  as  a  result  of  his  injuries  he  was  unable  to  perform  any 
labor  and  his  earning  capacity  had  been  greatly  impaired. 

Appeal  from  Superior  Court,  Bang  County. — ^Hon. 
Thomas  J.  Humes,  Judge.    Affirmed. 

In  an  action  for  personal  injuries,  plaintiff,  a  farmer  and 
laborer,  fifty  seven  years  of  age,  recovered  a  verdict  against 
the  city  in  the  sum  of  $5,100.  From  the  judgment  thereon 
the  city  has  appealed. 

John  K.  Brown,  and  F.  B.  Tipton,  for  appellant. 
Brady  dc  Qay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  to  recover  for  a  personal 
injury  alleged  to  have  been  received  by  the .  respondent 
from  a  fall  through  an  excavation  in  the  sidewalk  and 
street  within  the  corporate  limits  of  the  city  of  Seattle. 
There  was  a  trial  and  judgment  in  favor  of  respondent  in 
the  superior  court  from  which  the  city  has  appealed. 

1.  The  first  error  complained  of  is  that  there  was  no 
proof  that  the  claim  for  damages  was  ever  presented  to  the 
city  council  or  filed  with  the  city  clerk  as  required  by  §  29 
of  art.  IV  of  the  charter  of  the  city  (Freeholder's  Charter, 
1896),  and  for  that  reason  the  court  should  have  granted 
appellant's  motion  for  a  non-suit.  That  section  is  as  fol- 
lows: 

"All  claims  for  damages  against  the  city  must  be  pre- 
sented to  the  city  council  and  filed  with  the  clerk  within 
six  months  after  the  time  when  such  claim  for  damages 
accrued,  and  no  ordinance  shall  be  passed  allowing  any 
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such  claim  or  any  part  thereof,  or  appropriating  money  or 
other  property  to  pay  or  satisfy  the  same  or  any  part 
thereof  until  such  claim  has  first  been  referred  to  the 
proper  department,  nor  \mtil  such  department  has  made 
its  report  to  the  city  council  thereon  pursuant  to  such  ref- 
erence. No  action  shall  be  maintained  against  the  city 
for  any  claim  for  damages  until  the  same  has  been  pre- 
sented to  the  city  council  and  sixty  days  have  elapsed  after 
such  presentation." 

Charles  E.  Gay,  a  witness  on  behalf  of  respondent,  testi- 
fied that  on  or  about  the  first  of  February,  1896,  he  was 
stenographer  and  clerk  in  the  office  of  respondent's  at- 
torneys, and  that  under  their  direction  on  behalf  of  the 
respondent  he  served  upon  the  city  respondent's  claim  for 
damages,  and  a  copy  of  such  claim  was  identified  by  him 
and  admitted  in  evidence  without  any  objection.  It  is  the 
contention  of  appellant  in  this  behalf  that  there  is  no  proof 
that  the  claim  was  served  within  six  months  after  the  time 
when  such  claim  for  damages  accrued,  or  that  it  was  either 
presented  to  the  council  or  filed  with  the  city  clerk.  The 
copy  which  went  into  the  record  without  objection  shows 
that  the  claim  was  based  upon  an  injury  sustained  on  the 
4th  of  January,  1896,  the  claim  itself  was  verified  on  Feb- 
ruary 1,  1896,  and  the  record  shows  that  this  action  was 
brought  in  April,  1896,  and  issue  of  fact  actually  joined 
within  six  months  from  the  date  of  the  injury.  Manifestly, 
therefore,  the  claim,  if  presented  at  all,  was  presented 
within  the  time  prescribed  by  §  29,  supra.  As  to  the 
further  objection  that  the  proof  does  not  show  that  the 
claim  was  presented  to  the  council  or  filed  with  the  clerk, 
it  is  sufficient'  that  the  witness  was  permitted  without  ob- 
jection to  testify  that  he  served  the  claim  upon  the  city. 
In  the  absence  of  specific  objection,  we  think  it  is  but 
reasonable  to  presume  that  the  service  referred  to  by  the 
witness  was  a  good  and  sufficient  legal  service.    The  claim 
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ifl  addressed  "  to  the  city  councU  of  the  city  of  Seattle," 
and  contains  the  following  recital:  '^Which  said  claim  is 
herewith  filed  with  Jthe  clerk  of  the  said  city  council." 
"Without  extending  the  discussion  on  this  point,  we  think 
the  objection  is  without  merit. 

2.  It  is  next  contended  that  there  is  no  proof  that  appel- 
lant was  negligent  in  the  premises,  or  that  it  had  any 
notice,  actual  or  constructive,  of  the  condition  of  the  exca- 
vation within  a  reasonable  time  prior  to  the  accident.  It 
is  conceded  that  the  injury  occurred  at  a  point  on  Main 
street  in  the  city  of  Seattle  between  Commercial  and  South 
Second  streets.  Some  time  prior  thereto  the  city  had  given 
a  permit  to  the  owner  of  the  abutting  property  to  remove 
the  sidewalk  on  the  street  and  excavate  thereunder  for  the 
purpose  of  erecting  a  brick  building;  a  temporary  sidewalk 
had  been  built  over  this  excavation,  and  subsequently  it  had 
been  removed  and  "  stringers  "  for  a  permanent  sidewalk 
had  been  put  in  place,  and  at  one  end  of  the  excavation 
a  so-called  barrier  had  been  placed  extending  from  the 
outer  edge  of  the  sidewalk  to  the  building.  The  character 
and  sufficiency  of  this  barrier  was  one  of  the  disputed  ques- 
tions at  the  trial,  and  there  was  considerable  evidence  on 
the  part  of  plaintiff  tending  to  show  that  it  consisted  simply 
of  an  ordinary  "two  by  four"  resting  loosely,  one  end 
upon  a  keg  or  barrel  and  the  other  on  a  box^  and  that  such 
was  the  condition  for  a  period  of  some  weeks  prior  to  the 
time  of  the  accident.  There  was  also  testimony  tending 
to  show  that  from  about  three  o^clock  in  the  afternoon  of 
the  day  of  the  accident  there  was  no  barrier  whatever  to 
protect  persons  or  prevent  them  from  falling  into  the  ex- 
cavation. The  accident  is  alleged  to  have  occurred  be- 
tween six  and  seven  o'clock  in  the  evening.  The  street 
at  the  point  where  this  injury  is  alleged  to  have  occurred 
was  in  the  business  part  of  the  city  and  very  much  traveled. 
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The  excavation  into  which  respondent  is  alleged  to  have 
fallen  was  from  ten  to  twelve  feet  in  depth,  and  contained 
broken  stones  and  bricks  against  and  upon  which  the  re- 
spondent fell.  From  the  excavation  he  was  removed  to  the 
hospital,  where  he  remained  under  medical  treatment  for  a 
period  of  over  two  weeks.  Considering  the  length  of  time 
that  the  street  and  sidewalk  at  the  point  where  the  injury 
was  sustained  remained  in  the  condition  already  described 
we  think  the  lower  court  did  not  err  in  refusing  to  hold 
as  matter  of  law  that  the  city  had  no  notice  either  actual 
or  constructive  of  the  dangerous  condition  of  this  excava- 
tion within  a  reasonable  time  prior  to  the  accident,  and  it 
was  correctly  left  for  the  jury  to  say,  under  the  evidence, 
whether  it  had  remained  in  an  unsafe  and  dangerous  con- 
dition so  long  that  the  city  authorities,  in  the  exercise  of 
ordinary  care  and  diligence,  should  have  known  of  its  con- 
dition. 

3.  The  city  cannot  escape  responsibility  upon  the  theory 
that  the  unsafe  condition  of  the  walk  was  brought  about 
by  the  act  of  the  owner  of  the  abutting  property.  If  from 
the  evidence  the  jury  might  properly  have  found  that  the 
authorities  had  either  actual  or  constructive  notice  of  such 
unsafe  condition,  and  failed  thereafter  within  a  reasonable 
time  to  make,  or  cause  it  to  be  made,  safe,  its  responsibility 
to  the  public  %nd  to  the  plaintiff  is  in  no  way  lessened  or 
affected  by  the  fact  that  it  had,  prior  to  the  accident, 
granted  a  permit  to  the  owner  to  make  the  excavation. 
Under  any  and  all  circumstances  it  is  liable  for  such 
injuries  arising  from  defects  in  public  walks  as  the  exercise 
of  ordinary  care  upon  the  part  of  its  authorities  would  pre- 
vent, and  that  was  the  theory  upon  which  the  case  was  sub- 
mitted to  the  jury  by  the  learned  trial  judge.  The 
foundation  of  respondent's  action  was  neglect  of  duty  by 
the  corporate  authorities.     Doohy  v.  Town  of  Sullivan. 
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112  Ind.  451  (14  K  E.  566,  2  Am.  St.  Eep.  209),  is  inap- 
plicable to  the  facts  in  the  present  case. 

4.  The  court  did  not  err  in  denying  appellant's  motion 
to  strike  from  the  record  the  ansA^er  of  witness  Price  to 
the  following  question: 

"  Q.  What  was  the  barrier  placed  up  there  by  somebody 
the  next  day?     [Referring  to  the  day  of  the  accident]. 

"A.  The  next  day  there  was  a  ladder  made  and  con- 
structed of  two  by  fours  fastened  up  with  a  post — nailed 
to  a  post,  and  that  post  had  a  brace  from  there  down  to 
the  stringer,  and  the  next  night — Sunday  night — there 
was  a  lantern  hung  on  the  comer." 

In  answer  to  the  motion  to  strike  out,  respondent's  coun- 
sel stated  that  the  testimony  was  for  the  purpose  of  im- 
peaching Mr.  Down,  a  witness  for  the  city,  who  had  testi- 
fied as  to  the  condition  of  the  premises  at  the  place  where 
the  accident  occurred  on  the  day  following  the  accident. 
From,  such  statement,  made  as  it  was  in  the  presence  of 
the  jury,  concerning  the  purpose  for  which  the  evidence 
was  offered,  it  is  but  fair  to  presume  that  the  jury  under- 
stood the  use  which  they  were  permitted  to  make  of  this 
testimony,  and  if  appellant's  counsel  had  desired  a  particu- 
lar instruction  limiting  its  effect  it  should  have  proffered  a 
request  therefor.  ^ 

The  other  errors  assigned  relate  to  instructions  requested 
and  refused.  We  have  carefully  examined  appellant's  re- 
quests for  charge,  but  are  clearly  of  the  opinion  that  those 
which  were  applicable  to  the  case  were  embraced  within 
the  general  charge,  which  was  clear  and  comprehensive, 
and  correctly  stated  the  rules  of  law  by  which  the  juiy 
were  required  to  be  governed. 

5.  Lastly,  it  is  contended  that  the  verdict  is  excessive, 
and  appears  to  have  been  given  under  the  influence  of 
prejudice  and  passion.  The  evidence  of  the  respondent  and 
his  physicians  shows  that  he  was  injured  in  his  back,  right 
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shoulder  and  arm,  and  across  the  abdomen,  in  consequence 
of  which  injury  the  muscles  of  the  arm  and  shoulder  had 
become  shrunken  and  weakened  to  such  an  extent  that  it 
is  extremely  difficult,  dnd  at  times  quite  impossible,  for 
him  to  raise  his  arm,  and  it  is  probable  that  the  injury  in 
this  respect  will  be  permanent.  For  several  days  follow- 
ing the  accident  he  suffered  intense  and  excruciating  pain. 
The  abdomen  was  very  much  distended  and  his  bowels  were 
paralyzed.  At  and  prior  to  the  time  of  receiving  the  injury 
complained  of  he  was  enjoying  good  health,  was  robust  and 
vigorous  and  capable  of  earning  two  dollars  per  day.  From 
the  time  of  the  accident  down  to  the  trial,  as  a  result  of 
the  injuries  sustained  by  him,  he  was  unable  to  perform 
any  labor,  and  it  is  not  too  much  to  say  that  his  earning 
capacity  has  been  greatly  impaired.  Under  such  circum- 
stances we  cannot  say  that  the  damages  awarded  by  the 
jury  are  excessive.  Cases  might  be  multiplied  in  which 
verdicts  for  even  greater  simis  have  been  upheld  where  the 
injuries  received  were  not  so  serious  as  those  sustained  by 
the  respondent,  and  the  record  in  the  present  case  presents 
no  sufficient  reason  for  interfering  with  the  verdict  on  the 
ground  that  the  damages  awarded  were  excessive. 

This  case  seems  throughout  to  have  had  the  careful  con- 
sideration of  the  trial  judge  and  the  record  is  exceptionally 
unobjectionable. 

Affirmed. 

Scott,  C.  J.,  and  Duxbar,  Reavis  and  Anders,  JJ., 
concur. 
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[No.  2566.    Decided  June  26, 1807.]  .  yj  ^ 

George  Bothbll,  Respondent,  v.  The  City  of  Seattle    ' 

Appellant 

DKFCCnVB  0IDEWALK8  —  ACTION  FOB    IMJUBIBS  —  CONTBIBUTOBY    NBG~ 
LIGBNCB  —  BVIDBNCB  OF   8UFFBBINO. 

The  fact  tliatp  within  three  or  four  months  prior  to  the  time 
Of  receiving  Injuriee  by  reason  of  a  defective  sidewalk,  the  person 
injured  had  traveled  over  the  sidewalk  is  not  of  itself  sufficient 
to  establish  contributory  negligence. 

In  an  action  to  recover  for  personal  injuries,  evidence  as  to 
the  condition  of  plaintiff  some  time  after  the  accident  and  his 
exclamations  of  pain  and  suffering  is  competent  and  materiaL 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Thomas  J.  Humes,  Judge.    Affirmed. 

John  K.  BrowUy  and  F.  B.  Tipton^  for  appellant: 

Evidence  of  complaints  made  to  witness  long  after  the 
accident  was  clearly  both  incompetent  and  immaterial.  It 
was  an  admission  made  in  respondent's  own  interest,  and 
was  in  no  way  a  part  of  the  res  gestae.  Boston^  efc.,  B.  B. 
Co.  V.  O'ReiUey,  158  U.  S.  334;  Cleveland^  etc.,  By.  Co.  v. 
Sloan,  39  N.  E.  174. 

Brady  £  Oay,  for  respondent. 

The  general  rule  is  well  recognized  that  exclamations 
of  pain  or  statements  of  present  suffering,  made  by  a  sick 
person  while  undergoing  such  pain  and  suffering,  are  ad- 
missible on  the  ground  that  they  are  the  ordinary  accom- 
paniments of  expressions  of  suffering.  McKormick  v.  West 
Bay  City,  68  N.  W.  148;  Firkins  v.  Chicago  0.  W.  By. 
Co.,  63  K  W.  172;  Will  v.  Village  of  Mendon,  66  K  W. 
58;  Lacas  v.  Detroit  City  By.,  52  N.  W.  745. 
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Per  Curiam, — This  case  was  argued  by  the  same  coun- 
sel and  submitted  together  with  that  of  Sprovl  v.  Seattle, 
antSy  p.  256,  It  was  brought  to  recover  for  injuries  re- 
ceived by  respondent  at  the  same  time  and  place,  and  oc- 
casioned in  the  same  manner  as  those  occurring  to  SprouL 
The  principal  questions  in  it  are  ruled  by  that  case.  Aside 
from  the  questions  there  discussed,  we  deem  it  necessary 
only  to  say  that  from  an  examination  of  the  evidence  we 
think  the  court  did  not  err  in  denying  the  motion  for  non- 
suit upon  the  ground  of  contributory  negligence  of  the 
respondent.  The  mere  fact  that,  within  three  or  four 
months  prior  to  the  time  of  the  injury,  respondent  had 
traveled  the  sidewalk  in  that  portion  of  the  city  was  not 
of  itself  sufficient  to  defeat  his  recovery  in  the  present 
action. 

2.  The  testimony  of  witness  Sproul  as  to  the  condition 
in  which  he  found  the  respondent  some  time  after  the  acci- 
dent, and  respondent's  exclamations  of  pain  and  suffering 
testified  to  by  the  witness,  was,  we  think,  both  competent 
and  material,  and  the  court  did  not  err  in  receiving  it  over 
appellant's  objections. 

The  judgment  must  be  affirmed. 


[No.  2233.    Decided  June  28, 1887.] 

Commercial  National  Bank  of  Seattle,  Respond- 
ent, v.  Thomas  Johnson  et  a{.,  Respondents,  Jambs 
DouGAN  et  aL ,  Appellants. 

APPEAL  —  TAXATION  OF   COSTS. 

Where  two  appeals  are  prosecuted  in  an  action  and  the  re- 
■pondeat  in  answering  both  files  but  one  brief,  it  is  not  erroneous 
upon  affirmance  as  to  one  appeal  and  reversal  as  to  the  other,  to 
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tax  the  cost  of  the  respondent's  brief  against  the  appellant  whose 
Judgment  was  affirmed,  when  the  matters  relating  to  the  several 
appeals  are  intermingled  in  the  brief  and  no  request  for  a  segre- 
gation of  the  cost  has  been  made  before  Judgment. 

Motion  to  strike  certain  items  of  cost  taxed  against  ap- 
pellant Klosterman.  For  opinion  in  which  judgment  was 
rendered  see  16  Wash.  636. 

Allen  &  Powell,  for  appellant. 
Blaine  &  DeVries,  for  respondent. 

Per  Curiam. — ^Appellant  Klosterman  moves  to  strike 
two  items  of  cost  taxed  against  him  in  this  action,  one  be- 
ing for  the  respondent's  brief  and  one  the  attorney  fee  pro- 
vided by  statute.  There  were  two  appeals,  one  by  Dougan 
and  one  by  Klosterman.  Their  interests  were  conflicting 
and  they  filed  separate  briefs.  The  respondent,  however, 
answered  them  both  in  one  brief.  The  judgment  was  re- 
versed as  to  Dougan  and  affirmed  as  to  Klosterman.  Costs 
were  taxed  in  favor  of  Dougan  against  the  respondent  and 
in  favor  of  respondent  against  Klosterman.  Ko  cost  bill 
was  filed  by  the  respondent,  and  costs  were  taxed  in  his 
favor  against  EHosterman  by  the  clerk,  as  provided  by  rule 
14,  in  such  cases. 

It  is  objected  by  the  respondent  that  we  cannot  entertain 
this  motion  for  the  reason  that  the  remittitur  has  been  sent 
down.  Owing  to  the  practice  not  to  enter  judgments  until 
petitions  for  re-hearing  have  been  disposed  of  and  for  the 
the  remittitur  to  go  down  immediately  thereafter,  parties 
have  no  notice  of  the  terms  of  the  judgment  before  it  is 
entered,  and  in  instances  where  there  has  been  a  mistake  in 
the  entering  of  the  judgment,  we  have  recalled  the  re- 
mittitur on  the  ground  that  the  same  was  not  the  judgment 
of  the  court,  and  the  remittitur  had  issued  without  au- 
thority.   But  in  this  instance  there  was  no  mistake.     The 
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respondent  was  entitled  to  the  attorney  fee  as  against  Klos- 
terman;  and  the  respondent's  brief  was  not  in  such  a  con- 
dition that  the  clerk  could  have  separated  it  and  taxed  a 
part  only  against  Klosterman.  If  a  separate  brief  had  been 
filed  against  him,  that  only  would  have  been  taxed,  or  per- 
haps if  a  separate  part  of  the  single  brief  filed  by  the  re- 
spondent had  been  devoted  to  answering  his  brief  only  that 
part  would  have  been  taxed;  but  such  was  not  the  case. 
The  matters  relating  to  the  several  appeals  are  so  inter- 
mingled through  the  respondent's  brief  that  it  was  the 
clerk's  duty  to  tax  the  whole  of  it,  in  the  absence  of  any 
order  by  the  court.  The  court  might  properly,  have  al- 
lowed costs  for  only  a  part  of  the  brief  to  be  taxed,  which 
would  have  made  a  difference  of  a  few  dollars  in  favor  of 
Klosterman,  and  likely  we  would  have  done  so  had  appli- 
cation been  seasonably  made  therefor,  or  attention  called 
thereto.  Properly,  there  should  have  been  a  request  be- 
fore judgment  for  such  a  course  in  case  of  an  affirmance 
as  to  one  and  a  reversal  as  to  the  other.  But  there  was  no 
such  requesft  in  this  case,  and  we  would  not  recall  the  re- 
mittitur at  this  time  for  that  purpose. 
Motion  denied. 
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[No.  2583.    Decided  June  28,  1897.] 

The  State  op  Washington,  mi  the  Relation  of  MiddU- 
brook,  Stoner  &  Co. ,  v.  Frank  T.  Reid,  Judge  of  the 
Superior  Court  of  Snohomish  County. 

MANDAMUS   TO  JUDGE  —  LIABILHT   FOB   COSTB. 

Where  a  writ  of  mandate  issues  out  of  the  supreme  court  to  a 
judge  of  the  superior  court  to  compel  him  to  reinstate  an  appeal 
from  a  Justice  of  the  peace,  which  he  had  improperly  dismissed. 
Judgment  for  costs  should  be  rendered  against  the  real  party  in 
interest  and  not  against  the  superior  Judge,  except  in  case  of 
wilful  misconduct  or  dereliction  of  duty  on  his  part  warranting  it. 

Original  Application  for  Mandamus. 
Fred  H.  Peterson^  and  8.  8.  Carlisle^  for  relator. 
Allen  Weir,  for  respondent. 

Per  Curiam. — This  is  a  motion  on  the  part  of  N.  R. 
Kemp  to  set  aside  a  judgment  rendered  against  him  for 
costs  in  granting  a  writ  of  mandate  against  the  superior 
court  of  Kitsap  county.  The  facts  relating  thereto  are  as 
follows:  Said  Kemp  commenced  an  action  before  a  justice 
of  the  peace  against  the  firm  of  Middlebrook,  Stoner  & 
Co.,  and  obtained  a  judgment  against  them;  whereupon 
they  appealed  to  the  superior  court  aforesaid  and  that  court 
dismissed  the  appeal  upon  Kemp's  motion.  In  the  showing 
for  an  alternative  writ  it  was  made  to  appear  that  the  court 
dismissed  the  appeal  on  the  ground  that  it  was  from  a  de- 
fault judgment,  and  that  no  appeal  could  lie  therefrom. 
It  was  also  made  to  appear  that  there  had  in  fact  been  a 
trial  upon  the  merits  before  the  justice  of  the  peace,  and 
upon  that  showing  an  alternative  writ  was  directed  to  issue. 
No  return  was  made  by  the  respondent  thereto,  but  at 
the  hearing  Kemp  appeared  and  undertook  to  submit  an 
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individual  return.  By  a  mistake  the  alternative  writ  had 
originally  issued  against  the  judge  of  said  court  and  also 
against  said  plaintiff  Kemp,  but  upon  that  being  called  to 
the  attention  of  the  court,  Kemp's  name  was  stricken,  as 
the  writ  could  nominally  run  only  against  the  judge, 
although  Kemp  was  the  party  in  interest.  The  court 
would  not  entertain  the  return  by  Kemp,  holding  that  it 
must  be  by  the  judge.  .  No  reason  was  shown  why  the 
judge  had  not  made  a  return  thereto;  nor  was  any  addi- 
tional timeasked  for  that  purpose,  a£( would  likely  have  been 
done  if  the  facts  were  not  as  shown  by  the  relator,  and  a 
peremptory  ^vrit  was  directed  to  issue  with  costs  against 
Kemp  on  the  ground  of  his  being  the  party  in  interest. 

It  has  been  the  uniform  practice  of  the  court  to  regard 
such  applications  as  a  proceeding  in  the  original  action, 
and  to  tax  the  costs  against  the  real  party  in  interest.  By 
his  action  he  induced  the  lower  court  to  render  an  un- 
warranted decision.  The  relator  on  being  successful 
should  recover  his  costs.  The  costs  should  not  go  against 
the  judge  except  in  case  of  some  wilful  misconduct  or  de- 
reliction of  duty  warranting  it,  and  no  such  showing  is 
made  in  this  instance.  Consequently  the  costs  should  go 
against  Kemp,  he  being  the  one  against  whom  the  decision 
was  in  fact  rendered,  and  in  the  absence  of  any  authority 
showing  that  we  have  no  power  to  render  such  a  judgment 
for  costs,  we  will  follow  the  practice  heretofore  adopted. 

Motion  denied. 
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June,  1897.]  Syllabus. 


[No.  2oK6.    Decided  June  30,  1897.J 

Charles  E.  Burrows,  Appellant,  v.  Mary  A.  McCal-     i  it  aw 

LEY  et  a2.,  Respondents.  i7~aoo| 

40  m\ 

DIMURRBR — FIBE  INBUBANCB  —  CONDITION  AS  TO  OWNERSHIP  —  WHO 
MAY  BAIBB  OBJBCTIONS  —  BIGHTS  OF  MORTOAUBE  —  B8TOPPBL  —  AC- 
TION TO  BBCOVBB  PBOCBBD8  —  PABTIB8  —  DBMAND. 

After  a  defendant  has  once  demurred  to  a  complaint  he  cannot 
■ubeequently  demur  upon  other  grounds. 

A  policy  of  fire  insurance  payable  to  a  mortgagee  as  his  inter- 
est may  appear  is  yalid  as  to  him,  although  procured  by  a  person 
having  no  interest  in  the  premises  insured,  and  the  policy  was 
conditioned  that  it  should  be  void  in  the  latter  case. 

Where  a  policy  of  insurance,  conditioned  that  it  should  be  void 
if  the  interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  is  procured  by  one  not  having  title  to  the  premises,  the 
insured  cannot  set  up  the  invalidity  of  the  policy  in  an  action 
against  him  to  recover  the  proceeds  of  a  loss  by  a  mortgagee  to 
whom  the  policy  was  made  payable  aa  his  interest  might  appear. 

Where  the  insured  and  the  mortgagee  to  whom  the  policy  of 
insurance  was  made  payable  as  his  interest  might  appear  Joined 
in  an  action  to  enforce  payment  for  loss,  in  which  the  complaint 
alleged  ownership  in  the  insured,  the  insured  and  his  attorneys 
are  both  estopped  from  setting  up  the  invalidity  of  the  policy  as 
against  the  mortgagee  on  the  ground  that  the  Insured  had  no  in- 
terest in  the  premises. 

In  an  action  by  a  mortgagee  to  foreclose  a  mortgage  and  have 
the  proceeds  of  insurance  policies  applied  in  satisfaction  thereof, 
upon  which  pajrments  had  been  made  to  the  attorneys  represent- 
ing the  mortgagee  and  the  insured  in  compromise  of  a  Joint  suit 
by  them  against  the  companies,  such  attorneys  are  proper  parties 
defendant. 

In  such  a  case,  where  the  mortgagee's  right  to  the  funds  was 
denied  by  the  attorneys  and  they  were  purposing  to  make  payment 
to  other  parties,  no  demand  was  necessary  prior  to  suit  against 
them. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  WnxiAM  H.  Upton,  Judge.    Keversed. 
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Wellington  Clark  (Richard  Belcher,  of  counsel),  for  ap- 
pellant. 

Thomas  &  Dovell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  the  year  1885  Eobert  M.  McCalley  and 
Andrew  McCalley  (their  wives  joining  with  them)  ex- 
ecuted a  mortgage  upon  certain  real  estate  in  Walla  Walla 
county  to  one  Pierce  to  secure  a  loan  of  $12,000.  Upon 
the  mortgaged  premises  there  was  a  large  merchant  flour- 
ing mill,  and  the  mortgage  contained  a  covenant  to  keep 
the  improvements  insured  "  in  a  sum  equal  to  half  the  cost 
value  and  to  have  the  losses  in  case  of  fire,  made  payable 
to  the  party  of  the  second  part  [Pierce]  as  his  interest  may 
appear." 

Andrew  McCalley  and  his  wife  and  Robert  McCalley 
died  prior  to  the  year  1892,  and  their  estates  were  in  course 
of  administration  at  the  time  of  the  conmiencement  of 
this  action.  Respondent  Mary  A.  McCalley  is  the  sole 
executrix  of  the  last  will  and  testament  of  Robert  M.  Mc- 
Calley, one  of  the  mortgagors.  Respondent  Boyer  is  the 
administrator  of  the  estate  of  Sallie  V.  McCalley,  wife  of 
Andrew  McCalley,  one  of  the  mortgagors.  Respondent 
Walter  S.  McCalley  is  sole  executor  of  the  last  will  and 
testament  of  Andrew  McCalley.  Id  October,  1892,  re- 
spondent Walter  S.  McCalley  insured  the  improvements 
upon  said  mortgaged  premises  in  three  different  companies 
for  a  sum  aggregating  $8,000,  and  paid  the  premium 
thereon.  Each  of  said  policies  was  made  payable  in  case 
of  loss  to  the  said  Pierce,  the  mortgagee,  "  as  his  interest 
may  appear."  In  the  spring  of  1893  the  insured  property 
was  totally  destroyed  by  fire.  In  the  fall  of  that  year  re- 
spondent Walter  S.  McCalley  and  Pierce  united  as  plain- 
tiffs in  actions  brought  in  the  superior  court  of  said  county 
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on  the  policies  aforesaid  against  the  respective  companies. 
Thereafter  stipulations  were  filed  providing  that  judg- 
ments should  be  entered  therein  in  favor  of  the  plaintiffs 
and  against  the  companies  for  amounts  aggregating  $6,150, 
and  conditioned  tliat  such  judgments  should  be  forthwith 
paid.  Subsequently  said  companies  delivered  to  the  clerk 
of  the  court  bank  drafts  for  the  amount  of  the  respective 
judgments  so  entered  against  them.  These  drafts  were  by 
the  clerk  turned  over  to  respondents  Thomas  &  Dovell, 
attorneys  of  record  for  the  plaintiffs,  McCalley  and  Pierce, 
in  the  actions  upon  said  policies,  who  thereupon  satisfied 
the  judgments  of  record  and  deposited  the  drafts  for  col- 
lection in  the  Baker-Boyer  National  Bank  of  Walla  Walla. 
In  April,  1894,  the  executors  of-  the  estate  of  Pierce  sold 
and  assigned  to  the  appellant  Burrows  the  mortgage  here- 
inbefore mentioned  and  the  debt  secured  thereby.  The 
present  action  was  brought  by  Burrows  to  foreclose  the 
mortgage  and  also  to  have  the  proceeds  of  the  drafts  ap- 
plied in  partial  satisfaction. 

The  complaint  sets  out  all  the  facts  hereinbefore  de- 
tailed, and  further  sets  forth  that  the  respondent  Walter 
S.  McCalley,  at  the  time  of  obtaining  the  insurance  upon 
the  property,  was,  or  claimed  to  be,  the  owner  of  the  mort- 
gaged property,  and  had  or  claimed  to  have,  an  insurable 
interest  therein  subject  to  the  lien  of  the  mortgage.  A 
temporary  injunction  issued  restraining  the  bank  from  dis- 
bursing the  money  among  the  respondents  pending  the 
action;  and  subsequently  by  a  stipulation  of  the  parties 
the  proceeds  of  the  drafts  were  deposited  with  the  clerk 
of  the  court  to  abide  the  result  of  the  action.  Such  of  the 
respondents  as  are  interested  in  the  disposition  to  be  made 
of  the  case  in  this  court  united  in  a  demurrer  to  the  com- 
plaint in  foreclosure  upon  the  grounds  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     This  de- 
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murrer  was  overruled  and  subsequently  they  interposed  a 
further  demurrer  on  the  ground  that  two  causes  of  action 
were  improperly  united,  and  the  lower  court  declined  to 
entertain  this  latter  demurrer — ^very  properly,  we  think — 
for  the  reason  that  it  was  not  competent  for  a  defendant 
to  interpose  different  demurrers  to  the  same  complaint 

Thereafter  respondents  answered  aflirmatively  alleging 
that  at  the  time  of  taking  out  ifche  insurance  by  respondent 
AValter  S.  McCalley,  Mary  A.  McCalley  was  the  owner  of 
the  premises,  and  the  insurance  was  procured  by  Walter 
as  the  agent  of  Mary  for  her  sole  use  and  benefit,  and  not 
otherwise,  and  that  the  insurance  companies,  without  lia- 
bility on  the  part  of  either  of  them  to  the  said  Walter  S. 
McCalley  or  Pierce  mortgage,  voluntarily  paid  the  sums 
hereinbefore  referred  to  for  the  use  and  benefit  of  Mary 
A.  McCalley,  and  not  otherwise.  The  trial  resulted  in  a 
decree  of  foreclosure,  and  ordering  a  sale  of  the  mortgaged 
premises,  but  denying  the  right  of  the  appellant  to  a  lien 
upon  the  drafts  or  proceeds  of  the  drafts  paid  by  the  in- 
surance companies,  and  denying  to  appellant  the  relief 
sought  in  respect  to  such  drafts,  and  directing  the  clerk  of 
the  court  to  turn  over  to  Thomas  &  Dovell  the  proceeds 
of  the  drafts  which  had  theretofore  been  deposited  with 
said  clerk  under  stipulation  of  the  parties,  and  awarding  to 
said  respondents  costs  of  the  action. 

The  present  appeal  is  from  that  portion  of  the  decree 
only  which  denied  to  appellant  the  right  to  have  the  pro- 
ceeds of  the  drafts  applied  in  satisfaction  of  the  mortgage. 
Very  little  difference  or  dispute  exists  between  the  con- 
tending parties  in  this  case  as  to  the  controlling  facts  in 
the  case.  Each  of  the  policies  contained  in  substance  the 
following  language: 

"  This  entire  policy  .  .  .  shall  be  void  if  the  inter- 
est of  the  insured  be  other  than  unconditional  and  sole 
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ownership^  or  if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple/' 

The  lower  court  found: 

"  That  said  Walter  S.  McCalley  did  not  have  at  the  time 
of  the  issuance  of  said  policies  of  insurance,  or  either  of 
them,  nor  since  said  time,  any  right  to,  interest  in,  or  claim 
upon  said  land  and  premises  in  said  complaint  described, 
or  any  part  thereof,  nor  any  insurable  interest  therein,  or 
any  part  thereof;" 
and  concluded: 

"2,  That  inasmuch  as  the  defendant,  Walter  S.  Mc- 
Calley, had  no  insurable  interest  in  the  property  so  in- 
sured, or  supposed  to  be  insured,  at  the  time  of  the  issuance 
of  said  policies  of  insurance,  or  at  anytime  since  then,  said 
policies  were,  and  each  of  them  was,  void  and  of  no  effect 
and  said  insurance  companies,  nor  either  of  them,  was 
under  any  legal  obligation  to  pay  said  sums,  or  any  sum  or 
sums,  thereunder  on  account  of  the  loss  or  destruction  of 
said  property  and  that  said  plaintiffs  in  said  actions  thereon, 
Charles  E.  Burrows  and  Walter  S.  McCalley,  were  not 
entitled  to  recover  in  said  actions  so  brought  thereon  as 
aforesaid. 

"  3.  That  the  judgments  rendered  in  said  actions  were 
not  recovered  by  said  Burrows  and  McCalley  upon  said 
policies  of  insurance,  or  either  of  them,  but  were  so  recov- 
ered under  and  pursuant  to  the  stipulations  of  the  parties 
filed  therein  for  the  purpose  of  compromising  and  settling 
their  asserted  claims  in  said  actions  respectively. 

"  4.  That  said  Thomas  &  Dovell,  having  received  said 
drafts  as  the  attorneys  of  said  Charles  £.  Burrows  and 
Walter  8.  McCalley  in  said  actions  and  no  demand  having 
been  made  upon  them  by  said  Burrows,  plaintiff  herein, 
for  the  same  or  the  proceeds  thereof,  or  for  any  part  of 
such  proceeds,  before  the  commencement  of  this  action, 
are  not  liable  to  said  Burrows,  as  such  plaintiff,  or  other- 
wise, in  this  action  for  the  conversion  of  the  same,  or  other- 
wise, and  especially  in  the  absence  of  a  showing  of  their 
insolvency  or  of  the  insolvency  of  said  Walter  S.  McCal- 
ley, to  whom  they  intended  to  pay  such  proceeds,  and  that 
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only  an  action  at  law,  after  a  demand  for  an  accounting 
between  him  and  them,  and  a  demand  by  him  upon  them 
therefor  and  refusal  on  their  part  to  pay  or  deliver  hiB 
share  or  proportion  of  the  same,  if  any,  can  be  maintained 
against  them  and  that  such  cause  of  action,  if  any  he  has, 
being  only  cognizable  at  law,  no  recovery  can  be  had 
against  them  thereon  in  this  action,  nor  the  rights  of  the 
respective  parties  to  the  moneys  paid  upon  said  drafts  and 
deposited  in  this  court  as  aforesaid  adjudicated  in  this 
cause,  and  that  the  same,  so  far  as  the  same  relates  thereto, 
should  be  dismissed  without  prejudice,  and  the  prelimi- 
nary injunction  granted  herein  against  them  dissolved  and 
that  said  Thomas  &  Dovell  should  recover  their  costs  and 
disbursements  against  said  plaintiff  herein." 

ISo  evidence  was  offered  by  the  respondents  in  the  trial 
below.  We  think  the  trial  court  erred  in  concluding  that 
the  policies  were  void  and  of  no  effect,  and  that  appellant 
and  respondent  Walter  S.  McCalley  were  not  entitled  to 
recover  upon  them.  It  appears  from  the  record  that  no 
written  application  was  made  for  the  insurance,  and  it  does 
not  appear  that  any  fraudulent  representations  of  title 
were  made  at  the  time  of  effecting  the  insurance.  Under 
such  circumstances  it  is  very  doubtful  if  the  companiea 
cotdd  have  successfully  defended  upon  that  ground,  even  as 
against  McCalley.  Dooly  v.  Hanover  Fire  Ins.  Co.y  16 
Wash.  155  (47  Pac.  607);  Wood,  Insurance,  §  212. 

But  as  to  the  mortgagee  who  had  a  separate  and  distinct 
interest  in  the  policies,  we  think  the  insurance  was  valid. 
His  interest  was  separate  and  distinct  from  that  of  the  in- 
sured. As  was  said  in  the  cause  of  Hastings  v.  Fire  Ins. 
Co.,  78  K  Y.  141: 

^  The  tendency  of  the  recent  cases  is  to  recognize  these 
distinctions,  and  thus  protect  the  rights  of  the  mortgagee 
when  named  in  the  policy,  and  the  interest  of  the  owner 
and  of  the  mortgagee  are  regarded  as  distinct  subjects  of 
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See,  also,  Pioneer  Savings  &  Loan  Co.  v.  Providence 
Washington  Ins.  Co.,  ante^  p.  175. 

It  was  found  by  the  court  that  the  amount  due  upon  the 
mortgage  exceeded  $15,000,  while  the  total  amount  of 
insurance  was  but  $8,000;  in  other  words,  the  interest  of 
the  mortgagee  in  the  premises  exceeded  the  total  amount 
of  the  insurance  thereoji;  and  we  see  no  reason  why  the 
policy  should  be  held  invalid  as  to  him. 

Addis  V.  AddiSy  14  N.  T.  Supp.  657,  is  cited  and  relied 
upon  by  respondents.  A  careful  examination  has  con- 
vinced us  that  the  principle  controlling  the  decision  in  that 
case  has  no  application  to  the  facts  in  this.  But,  indepen- 
dently of  these  considerations,  the  only  parties  who  could 
be  heard  to  assert  the  conditions  were  the  companies  them- 
selves, and  they  had  the  undoubted  right  to  waive  the  con- 
ditions if  they  saw  fit.  It  cannot  be  assumed  that  they 
were  not  familiar  with  the  conditions  contained  in  policies 
of  their  own  preparation,  hence  it  must  be  assumed  that 
with  full  knowledge  of  the  conditions,  and  of  all  the  facts, 
they  elected  to  make  payment  rather  than  contest  the  loss, 
and  it  does  not  belong  to  the  respondents  to  assert  condi- 
tions or  raise  defenses  which  were  personal  to  the  com- 
panies. 

Still  again,  we  think  that  respondent  Walter  S.  McCal- 
ley  is  precluded  from  urging  this  objection.  As  already 
noticed  he  joined  with  the  appellant  ia  this  case  in  bring- 
ing actions  to  enforce  payment  under  the  policies.  The 
complaints  in  those  actions  were  put  in  evidence  in  this 
cause  and  are  in  the  record.  Each  of  them  contains  the 
allegation  that  Walter  8.  McCalley  was  the  owner  and  in 
possession  of  the  premises  at  the  time  of  effecting  the  in- 
f^urance.  It  does  not  belong  to  him  to  urge  the  objections 
which  are  here  considered,  and,  if  he  has  no  right  to  do 
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80,  it  would  seem  equally  clear  tliat  his  attorneys  in  that 
proceeding,  the  respondents  Thomas  &  Dovell,  cannot. 

We  think  the  court  also  erred  in  concluding  that  respon- 
dents Thomas  &  Dovell  were  not  proper  parties  to  this 
proceeding,  and  that  as  to  them  appellant's  only  remedy 
was  an  action  at  law.  Their  possession  of  the  drafts  was 
due  to  their  employment  as  the  attorneys  of  this  appellant 
and  the  respondent  McCalley,  joint  plaintiffs  in  the  actions 
against  the  insurance  companies,  and,  as  the  interest  of 
the  appellant  in  the  insured  premises  greatly  exceeded  the 
total  amount  of  insurance  thereon,  it  follows  that  the  ap- 
pellant was  entitled  to  the  entire  sum  paid  in  satisfaction 
of  the  judgments  in  those  actions.  Upon  receiving  the  pro- 
ceeds of  these  judgments,  it  became  their  duty  to  account 
to  the  appellant  therefor,  and  this  was  a  continuing  obli- 
gation, and  inasmuch  as  it  sufficiently  appears  from  the 
record  that  instead  of  so  doing  they  purposed  to  disburse 
such  proceeds  among  the  other  respondents  in  the  case, 
who  clearly  were  not  entitled  to  it,  we  think  they  were 
properly  joined  as  defendants  in  the  present  case.  Appel- 
lant was  entitled  to  have  the  proceeds  of  the  insurance 
which  existed  upon  the  mortgaged  premises  applied  to 
the  satisfaction  of  his  mortgage,  and  for  that  purpose  was 
entitled  to  claim  the  specific  funds.  He  was  not  obliged 
to  resort  to  an  action  at  law,  nor  is  it  any  sufficient  objec- 
tion to  his  recovery  in  the  present  cause  that  no  demand 
was  made  of  his  attorneys  prior  to  the  commencement  of 
this  action.  As  already  observed,  their  duty  to  account 
to  him  for  the  proceeds  of  the  judgments  was  a  continu- 
ing duty,  and,  it  clearly  appearing  that  they  purposed  to 
make  other  disposition  of  the  funds,  a  demand  would  have 
been  useless.  We  think  it  is  the  general  rule  that  a  de- 
mand is  never  necessary  where  it  would  be  unavailing,  if 
made.    In  the  present  case  it  could  only  affect  the  question 
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of  cost,  and  where,  as  here,  the  respondents  deny  appel- 
lant's right  to  the  funds,  they  cannot  avail  themselves  of 
appellant's  failure  to  make  demand  in  order  to  avoid  lia- 
bility either  upon  the  merits  or  the  minor  question  of  costs. 

That  portion  of  the  decree  appealed  from  will  be  re- 
versed and  the  cause  remanded  for  the  entry  of  a  new  de- 
cree in  accordance  with  the  views  herein  expressed. 

Scott,  C.  J.,  and  Re  avis,  Anders  and  Dunbar,  JJ., 
concur. 


[No.  2439.    Decided  July  2,  1897.1 

H.  M.  Benton,  Respondent^  v.  Philip  A.  Johncox  et  ai.,  <cq  Soj 
Appellants. 

WATER   COUB8E8 — RIPARIAN  RIGHTS  —  WHEN  ATTACH  —  APPROPRIATION 

OF   WATER. 

While  the  doctrine  of  prior  appropriation  of  water  on  the  pub- 
lic lands  obtains  in  this  state,  yet  it  in  no  way  interferes  with 
the  mle  of  the  common  law  as  to  the  right  of  a  riparian  owner 
to  be  protected  in  the  use  and  enjoyment  of  the  water  naturally 
flowing  by  or  over  his  land,  as  against  subsequent  appropriation 
of  the  water  for  irrigation  or  other  purposes. 

For  the  purpose  of  protection  of  the  riparian  rights  of  a  grantee 
of  the  government,  as  against  subsequent  appropriation  of  the 
water  flowing  over  his  land,  his  title  relates  back  to  the  flrst 
act  necessary  on  his  part  in  the  proceedings  to  acquire  title. 

The  act  of  the  territorial  legislature  of  1873,  regulating  irri- 
gation and  water  rights  in  Takima  county,  and  providing  for 
appropriation  of  the  water  of  streams  for  irrigation  is  not  applic- 
able in  cases  where  riparian  rights  had  attached  prior  to  its  pass- 
age, as  the  doctrine  of  appropriation  applies  only  to  public  lands. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Solomon  Smith,  Judge.    Affirmed. 


273  BENTON  V.  JOHNCOX. 

Opinion  of  the  Court— Andbbs,  J.  [17  Wash. 

James  B.  Reavis,  and  I.  P.  EngUharty  for  appellants. 
D.  J.  Crowley y  and  Whitson  &  Parker,  for  respondents. 

The  opinion  of  the, court  was  delivered  by 

Andees,  J. — An  action  was  instituted  in  the  superior 
court  of  Yakima  county  by  the  plaintiflF  Benton,  a  riparian 
proprietor  on  the  Ahtanum  river  in  said  county,  to  restrain 
certain  of  the  appellants  from  diverting  the  waters  of  said 
stream,  and  conducting  the  same  to,  and  upon,  their  lands 
situated  at  a  distance  therefrom,  for  the  purposes  of  irri- 
gation. Three  separate  actions  were  also  commenced  by 
other  parties  seeking  similar  relief,  and,  by  stipulation  of 
all  the  parties  and  ^n  order  of  the  court,  all  of  those  causes 
were  consolidated  and  tried  in  this  action.  Many  riparian 
owners  became  parties  by  intervention  and  joined  the 
plaintiffs  in  claiming  the  relief  sought  by  them,  and  the 
defendants  in  the  several  causes  were  all  made  defendants 
in  the  consolidated  case. 

The  complaint  in  each  case,  briefly  stated,  alleges  ripa- 
rian ownership  on  the  part  of  the  plaintiff,  and  appropria- 
tion of  the  water  and  the  date  thereof,  and  the  use  of  the 
water  for  irrigation,  and  its  diversion  by  the  defendants. 
Each  of  the  non-riparian  land  owners  alleges  ownership  of 
lands,  and  appropriation  and  use  of  the  water  for  irriga- 
tion, and  date  of  such  appropriation,  and  the  making  of 
valuable  improvements  on  the  land.  And  each  party  to 
the  action  avers  that  his  land,  without  artificial  irrigation, 
is  arid  and  unproductive,  and  prays  that  he  may  be  decreed 
entitled  to  a  certain  specified  quantity  of  water  for  the 
purpose  of  irrigating  his  premises.  The  action  involves 
the  rights  of  a  multitude  of  farmers  located  on  the  banks 
of  the  river  as  well  as  those  of  a  great  number  of  non-ri- 
parian land  owners. 

The  evidence  preserved  in  the  record  is  exceedingly  vo- 
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luminous,  but  the  facts  deduced  therefrom,  and  stated  by 
the  court,  are  so  satisfactory  to  counsel  that  we  have  been 
reUeved  of  the  labor  of  examining  it  in  detaiL  Of  the 
ninety-one  findings  of  fact  made  by  the  cotirt,  none  of  any 
special  importance  is  disputed  by  counsel  for  appellants. 
The  trial  court  awarded  a  perpetual  injunction  restraining 
each  and  every  of  the  non-riparian  owners  of  land  from  di- 
verting, or  interfering  with,  the  watef  of  the  river.  Appel- 
lants excepted  to  the  conclusions  of  law  as  announced  by 
the  court,  and  to  the  whole  decree  as  founded  on  erro- 
neous conclusions  of  law,  and  here  insist  that  the  rights  of 
all  parties  should  be  determined  by  this  court  by  the  appli- 
cation of  the  doctrine  of  appropriation,  in  accordance  with 
the  facts  found  by  the  superior  court.  It  may  be  stated 
generally  that  the  court  found  from  the  evidence  the  date 
when  each  party  settled  upon  his  land  and  took  the  initia- 
tory step  in  the  acquisition  of  titie  thereto,  as  well  as  the 
date  at  which  he  lippropriated  the  water  for  agricultural 
purposes. 

While  the  court  recognized  the  existence,  in  this  state, 
of  the  doctrine  of  prior  appropriation,  it  nevertheless  held 
that  the  plaintifis,  and  plaintifi  intervenors,  who  settled 
upon  their  respective  lands,  and  acquired  their  title  thereto 
by  complying  with  the  laws  of  the  United  States,  and  ap- 
propriated and  used  the  water  of  the  stream  for  irrigation 
and  domestic  purposes,  prior  to  the  diversion  by  appellants, 
were  entitled  to  have  the  stream  continue  to  flow  as  it  nat- 
urally flowed,  through  or  by  their  lands  at  the  time  their 
possessory  rights  attached.  In  other  words,  the  court  held 
that  the  respondents  were  entitled  to  the  common  law 
rights  of  riparian  proprietors,  as  against  subsequent  appro- 
priators  of  the  water,  from  the  date  of  their  occupancy 
with  intent  to  acquire  the  title  of  the  government  in  pur- 
suance of  law.    And  this  ruling  of  the  trial  court  was  not 
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at  variance  with  the  rule  repeatedly  announced  by  this 
court,  and  the  territorial  supreme  court,  except  upon  the 
question  as  to  the  date  at  which  riparian  rights  become 
vested'  in  lawful  occupants  of  public  land.    That  such 
rights,  as  well  as  the  right  of  prior  appropriation,  have 
hitherto  been  recognized  in  the  decisions  in  this  state  will 
be  disclosed  by  an  examination  of  the  following  cases 
Thorpe  v.  Tenem  Ditch  Co.,  1  Wash.  566  (20  Pac.  588) 
Ellis  V.  Pomeroy  Imp.  Co.,  1  Wash.  572  (21  Pac.  27) 
Geddis  v.  Parrish,  1  Wash.  587  (21  Pac.  314);  Crook  v. 
Hewitt,  4  Wash.  749  (31  Pac.  28);  Rigney  v.  Tacoma 
Light    &    Water    Co.,    9    Wash.    676    (38    Pac.    147); 
Isaacs  V.  Barber,  10  Wash.  124  (38  Pac.  871,  45  Am.  St. 
Rep.  772). 

Nor  did  the  legislature  disregard  the  rights  of  riparian 
owners  in  the  general  act  of  1890,  relating  to  appropria- 
tion of  water  for  irrigation,    1  Hill's  Code,  §  1718,  et  seq. 

On  the  contrary,  §§  1761  and  1774  of  that  act  especially 
recognize  the  existence  of  riparian  rights,  and  we  do  not 
see  anything  in  that  statute,  or  the  subsequent  act  of  1891 
(Laws  1891,  p.  327),  evincing  an  intention  on  the  part  of 
the  legislature  to  disregard  such  rights.  But  it  is  most 
earnestly  insisted,  by  the  learned  counsel  for  appellants, 
that  the  common  law  doctrine  touching  riparian  rights  is 
not  applicable  to  the  arid  portions  of  the  state,  and  espe- 
cially to  Yakima  county;  and  this  court  is  now  urged  to 
so  decide,  notwithstanding  anything  it  may  heretofore  have 
said  to  the  contrary.  The  legislature  of  the  Territory  of 
Washington  in  the  year  1863  (Laws  1863,  p.  88),  enacted 
that  "  the  common  law  of  England,  so  far  as  it  is  not  re- 
pugnant to,  or  inconsistent  with,  the  constitution  and  laws 
of  the  United  States  and  the  organic  act  and  laws  of  Wash- 
ington territory,  shall  be  the  rule  of  decision  in  all  the 
courts  of  this  territory."    The  language  of  this  provision 
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was  changed  by  the  state  legislature  in  1891  by  omitting 
the  words  "  of  England,"  substituting  the  word  "  state  " 
for  "  territory,"  and  inserting  the  clause,  "  nor  incompati- 
ble with  the  institutions  and  condition  of  society  in  this 
state  "  (Code  Proc,  §  108);  but  the  meaning  remains  sub- 
stantially the  same.  It  thus  appears  that  the  common  law 
must  be  our  "  rule  of  decision  "  unless  this  case  falls  within 
the  exceptions  specified  in  the  statute.  Now,  the  common 
law  doctrine  declaratory  of  riparian  rights,  as  now  generally 
understood  by  the  courts,  is  not,  in  our  judgment,  incon- 
sistent with  the  constitution  or  laws  of  the  United  States 
or  of  this  state.  Nor  is  it  incompatible  with  the  condition 
of  society  in  this  state,  unless  it  can  be  said  that  the  right 
of  an  individual  to  use  and  enjoy  his  own  property  is  in- 
■compatible  Avith  our  condition — a  proposition  to  which, 
we  apprehend,  no  one  would  assent  for  a  moment.  It  is 
held  by  practically  all  the  better  authorities  that  the  right 
of  the  riparian  owner  to  the  natural  flow  of  the  stream  by 
or  across  his  land,  in  its  accustomed  channel,  is  an  incident 
to  his  estate,  and  passes  by  a  grant  of  the  land,  unless  spe- 
cially reserved.  It  is  not  an  easement  in,  or  an  appurte- 
nance to,  the  land,  but,  as  Angell  says,  is  as  much  a  part 
of  the  soil  as  the  stones  scattered  over  it.  Angell,  Water- 
courses, §  5. 

''  By  the  common  law,"  says  the  court  in  Lux  v.  Haggin, 
69  Cal.  256,  390  (10  Pac.  753),  "the  right  of  the  riparian 
proprietor  to  the  flow  of  the  stream  is  inseparably  annexed 
to  the  soil,  and  passes  with  it,  not  as  an  easement  or  appur- 
tenance, but  as  part  and  parcel  of  it.  Use  does  not  create 
the  right,  and  disuse  cannot  destroy  or  suspend  it.  The 
right  in  each  extends  to  the  natural  and  usual  flow  of  all 
the  water,  unless  where  the  quantity  has  been  diminished 
as  a  consequence  of  the  reasonable  application  of  it  by 
other  riparian  owners,  for  purposes  hereafter  to  be  men- 
tioned," 
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and  one  of  the  purposes  thereafter  mentioned  was  irriga- 
tion. 

In  Washburn  on  Easements  and  Servitudes  (4:th  ed.)^ 
pp,  316,  317,  the  learned  author  says: 

"  The  right  of  enjoying  this  flow,  without  disturbance 
or  interruption  by  any  other  proprietor,  is  one  jure  naturae^ 
and  is  an  incident  of  property  in  the  land,  not  an  appurte- 
nance to  it,  like  the  right  he  has  to  enjoy  the  soil  itself,  in 
its  natural  state,  unaffected  by  the  tortious  acts  of  a  neigh- 
boring land-owner.  It  is  an  inseparable  incident  to  the 
ownership  of  land  made  by  an  inflexible  rule  of  law  an 
absolute  and  fixed  right,  and  can  only  be  lost  by  grant  or 
twenty  years'  adverse  possession." 

(In  this  state,  by  statute,  an  adverse  possession  for  ten 
years  would  destroy  the  right.) 

And  the  law  on  this  subject  is  laid  down  by  Professor 
Pomeroy  in  language  equally  clear  and  explicit.    He  says: 

"The  use  of  the  stream,  and  of  the  water  flowing* 
through  it,  forms  a  part  of  the  rights  incident  to  and  in- 
volved in  the  ownership  of  the  lands  upon  its  borders.  This 
is  the  principal  recognized  by  the  common  law,  and  which 
should  be  recognized  by  any  auxiliary  legislation.  It  is, 
moreover,  a  natural  law,  an  inevitable  fact,  which  no  legis- 
lation can  change.  Any  statute  denying  this  fact  simply 
attempts  an  impossibility."  Pomeroy,  Riparian  Rights^ 
§  152. 

While  the  doctrine  announced  by  the  foregoing  author- 
ities has  never,  so  far  as  we  are  advised,  been  directly  de- 
nied, it  has  been  apparently  ignored  by  the  courts  in  some 
of  the  Pacific  states  and  territories  on  the  theory  that  the 
principles  and  rules  of  the  common  law  respecting  the 
rights  of  private  riparian  owners  were  inapplicable  to  th^ 
condition  and  necessities  of  the  people  of  the  particular 
localities  where  the  causes  of  action  arose.  Coffin  v.  Left 
Hand  Ditch  Co.,  6  Colo.  446;  Drake  v.  Earharty  2  Idaho, 
716  (23  Pac.  542);  Stoxvell  v.  Johnson,  7  Utah,  215  (26 
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Pac.  290);  Moyer  v.  Preston  (44  Pac.  845);  Chugh  v. 
Wing  (17  Pac.  453);  Tramhley  v.  Lutermany  6  N.  M.  15 
(27  Pac.  312). 

But  the  legslatures  of  those  states  and  territories  have 
attempted  to  abolish  the  common  law  doctrine  relative  to 
private  property  in  water  courses  and  to  riparian  rights 
generally  (Pomeroy  on  Riparian  Rights,  §  106),  and  the 
decisions  above  cited  are  presumably  in  accordance  with 
the  local  statutes,  though  some  of  them,  it  appears,  were 
grounded  solely  on  the  assumption  that  the  rules  of  the 
common  law  were  inapplicable,  by  reason  of  the  aridity 
of  the  soil  and  the  consequent  necessity  for  extensive  ir- 
rigation. But  how  can  it  be  held  that  that  which  is  an 
inseparable  incident  to  the  ownership  of  land,  in  the  At- 
lantic states  and  the  Mississippi  valley,  is  not  such  an  in- 
cident in  this  or  any  other  of  the  Pacific  states,  we  are 
imable  clearly  to  comprehend.  It  certainly  can  not  be 
true  that  a  difference  in  climatic  conditions  or  geographi- 
cal position  can  operate  to  deprive  one  of  a  right  of  prop- 
erty vested  in  him  by  a  well-settled  rule  of  common  law. 
The  mere  fact  that  the  appellants  will  not  be  able  to  oc- 
cupy or  cultivate  their  lands  as  they  heretofore  have  done, 
unless  they  can  irrigate  them  with  water  taken  from  the 
Ahtanum  river,  is  no  sufficient  reason  for  depriving  the 
respondents,  who  settled  upon  that  stream  in  pursuance 
of  the  laws  of  the  United  States,  of  the  natural  rights 
incident  to  their  more  advantageous  location.  The  neces- 
sities of  one  man,  or  of  any  number  of  men,  can  not  jus- 
tify the  taking  of  another's  property  without  his  consent, 
and  without  compensation.  If  it  be  true,  as  claimed  by 
appellants,  that  if  the  judgment  of  the  court  below  is  af- 
firmed, their  lands  will  again  become  a  barren  waste  and 
cease  to  "blossom  as  the  rose,"  it  is  equally  true  that, 
if  the  waters  of  the  river  are  diverted  from  its  channel, 
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the  premises  of  the  respondents  will  become  unproductive 
and  utterly  worthless. 

"  The  aridity  of  the  soil  and  air  being  made  the  test, 
the  greater  the  aridity  the  greater  the  injury  done  to  the 
riparian  proprietors  below  by  the  entire  diversion  of  the 
stream,  and  the  greater  the  need  of  the  riparian  proprie- 
tor the  stronger  the  reason  for  depriving  him  of  the  water. 
It  would  hardly  be  a  satisfactory  reason  for  depriving  ri- 
parian lands  of  all  benefit  from  the  flow,  that  they  would 
thereby  become  utterly  unfit  for  cultivation  or  pastur- 
age, while  much  of  the  water  diverted  must  necessarily 
be  dissipated."    McKinstry,  J.,  in  Lux  v.  Haggin^  supra. 

The  question  of  the  applicability  of  the  common  law 
in  controversies  respecting  water  rights,  in  the  mineral 
districts  of  California,  was  lucidly  discussed  by  Chief 
Justice  Saitoerson  in  Hill  v.  Smith,  27  Cal.,  at  page  482. 
With  reference  to  the  charge  of  the  trial  court,  which 
seemed  to  be  based  on  an  erroneous  view  of  the  law  with 
respect  to  the  rights  of  miners  and  ditch  owners  using 
the  water  of  a  stream  for  mining  purposes,  the  learned 
chief  justice  said: 

"  This  is  due  in  a  great  measure  doubtless  to  the  notion, 
which  has  become  quite  prevalent,  that  the  rules  of  the 
common  law  touching  water  rights  have  been  materially 
modified  in  this  state  upon  the  theory  that  they  were 
inapplicable  to  the  conditions  found  to  exist  here,  and 
therefore  inadequate  to  a  just  and  fair  determination  of 
controversies  touching  such  rights.  This  notion  is  with- 
out any  substantial  foundation.  The  reasons  which  con- 
stitute the  groundwork  of  the  common  law  upon  this  sub- 
ject remain  undisturbed.  The  conditions  to  which  we  are 
called  upon  to  apply  them  are  changed,  and  not  the  rules 
themselves.  The  maxim,  sic  utere  tuo  ut  alienum  non 
laedas,  upon  which  they  are  grounded,  has  lost  none  of 
its  governing  force;  on  the  contrary,  it  remains  now,  and 
in  the  mining  regions  of  this  state,  as  operative  a  test  of 
the  lawful  use  of  water  as  at  any  time  in  the  past,  or  in 
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any  other  country.  When  the  law  declares  that  a  riparian 
proprietor  is  entitled  to  have  the  water  of  a  stream  flow 
in  its  natural  channel — iihi  currere  solebat — ^without 
diminution  or  alteration^  it  does  so  because  its  flow  imparts 
fertility  to  his  land,  and  because  water  in  its  pure  state 
is  indispensable  for  domestic  uses.  But  this  rule  is  not 
applicable  to  miners  and  ditch-owners,  simply  because  the 
conditions  upon  which  it  is  founded  do  not  exist  in  their 
case.  They  seek  the  water  for  a  particular  purpose,  which 
is  not  only  compatible  with  its  diversion  from  its  natural 
channel,  but  more  frequently  necessitates  such  diversion, 
and  moreover  does  not  require  the  water  in  a  pure  state 
in  order  to  insure  its  reasonable  and  beneficial  use.'^ 

In  Atchison  v.  Peterson,  20  Wall.  507,  the  supreme  court 
of  the  United  States  stated,  as  claimed  by  appellants,  that 
as  respects  the  use  of  water  for  mining  purposes  the  doc- 
trines of  the  common  law  declaratory  of  the  rights  of  ripa- 
rian owners  were,  at  an  early  day  after  the  discovery  of 
gold,  found  to  be  inapplicable,  or  applicable  only  in  a 
very  limited  extent,  to  the  necessities  of  miners,  and  inade- 
quate to  their  protection.  That  action  was  brought  by 
parties  who  were  ditch-owners  for  an  injunction  to  restrain 
the  defendants  from  carrying  on  certain  mining  opera- 
tions on  Ten  Mile  creek,  in  Montana,  and  the  question  of 
riparian  rights  does  not  seem  to  have  been  involved 
therein.  In  fact,  in  the  course  of  the  opinion  it  is  observed 
that  "  the  government  being  the  sole  proprietor  of  all  the 
public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common 
law  doctrine  of  riparian  proprietorship  in  respect  to  the 
waters  of  those  streams,"  meaning  the  streams  on  the  pub- 
lie  lands,  the  waters  of  which  were  subject  to  appropria- 
tion and  use  under  the  customs  obtaining  among  miners. 

In  Basey  v.  Oallagher,  20  Wall.  670,  the  question  on 
the  merits  in  the  case,  as  stated  by  the  court,  was  whether 
a  right  to  running  waters  on  public  land  of  the  United 
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States  for  the  purposes  of  irrigation  could  be  acquired  by 
prior  appropriation  as  against  parties  not  having  the  title 
of  the  government;  and  the  court  held  that  it  could.  But 
the  question  of  riparian  rights  was  not  in  the  case,  and 
the  court  said  that  "  neither  party  has  any  title  from  the 
United  States;  no  question  as  to  the  rights  of  riparian  pro- 
prietors can  therefore  arise.  It  will  be  time  enough  to 
consider  those  rights  when  either  of  the  parties  has  ob- 
tained the  patent  of  the  government.  At  present  both 
parties  stand  upon  the  same  footing;  neither  can  allege 
that  the  other  is  a  trespasser  against  the  government, 
without  at  the  same  time  invalidating  his  own  claim." 

But,  in  the  later  case  of  Sturr  v.  Beck,  133  U.  S.  541 
(10  Sup.  Ct.  350),  the  question  as  to  the  rights  of  the  ri- 
parian proprietor,  as  against  an  appropriator  of  the  water, 
did  arise  and  was  determined  by  the  court.  The  facts 
were  that  one  John  Smith  settled  on  a  tract  of  govern- 
ment land  in  the  territory  of  Dakota  in  March,  1877,  and 
continued  to  reside  thereon  until  he  sold  and  conveyed  it 
by  warranty  deed  to  one  Beck.  He  made  his  homestead 
application,  or  entry,  on  March  25;  1879,  and  his  final 
proof  May  10, 1883,  and  received  a  patent  from  the  United 
States.  The  waters  of  a  certain  creek  flowed  in  it?  natural 
channel  across  Smith's  homestead,  and,  in  May,  1880, 
Sturr  went  upon  that  homestead,  located«a  water  right 
thereon,  and  constructed  a  ditch  by  which  the  waters  of 
the  creek  were  diverted  to  his  own  land.  Beck  went  into 
possession  under  his  deed  from  Smith  and  in  1886  notified 
Sturr  to  cease  diverting  the  water  and  maintaining  the 
ditch,  whereupon  Sturr  commenced  an  action  to  enjoin 
Beck  from  interfering  with  his  alleged  water  right 
and  ditch,  and  the  use  of  the  water  of  the  creek. 
Sturr  claimed  the  right  to  divert  and  use  the  waters  of  the 
stream  for  the  purposes  of  irrigation  by  virtue  of  a  prior 
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appropriation,  and  Beck  defended  and  asked  affirmative 
relief  on  the  ground  of  riparian  ownership.  It  will  thus 
be  seen  that  the  question  there  raised  was  identically  the 
same  as  that  which  ia  presented  for  determination  here. 
In  that  case  it  appeared  that  neither  Smith,  nor  his  grantee 
Beck,  had  ever  diverted  the  waters  of  the  creek  from  the 
natural  channel  prior  to  the  location  of  the  alleged  water 
right  by  Sturr,  but  the  court  unanimously  held  that 
Smith's  patent  related  back  to  the  date  of  hia  homestead 
filing,  and  cut  off  completely  the  alleged  claim  of  Sturr. 
The  learned  chief  justice,  in  delivering  the  opinion  of  the 
court,  after  referring  to  the  act  of  congress  of  July  26, 
1866  (Rev.  St.,  §  2839),  and  the  amendatory  act  of  1870, 
and  quoting  from  the  opinion  in  Atchison  v,  Petersoiiy 
supra,  said: 

"  When,  however,  the  government  ceases  to  be  the  sole 
proprietor,  the  right  of  the  riparian  owner  attaches,  and 
cannot  be  subsequently  invaded.  As  the  riparian  owner 
has  the  right  to  have  the  water  flow  ut  currere  solebaty  un- 
diminished except  by  reasonable  consumption  of  upper 
proprietors,  and  no  subsequent  attempt  to  take  the  water 
only  can  override  the  prior  appropriation  of  both  land  and 
water,  it  would  seem  reasonable  that  lawful  riparian  oc- 
cupancy with  intent  to  appropriate  the  land  should  have 
the  same  effect." 

And,  after  quoting  certain  sections  of  the  civil  code  of 
Dakota,  and  setting  out  the  local  custom  of  diverting  and 
appropriating  the  waters  of  flowing  streams  for  the  pur- 
pose of  irrigation,  he  concluded  the  opinion  in  the  follow- 
ing language: 

"  The  question  is  not  as  to  the  extent  of  Smith's  inter- 
est in  the  homestead  as  against  the  government,  but 
whether  as  against  Sturr  his  lawful  occupancy  under  set- 
tlement and  entry  was  not  a  prior  appropriation  which 
Sturr  could  not  displace.    We  have  no  doubt  it  was,  and 
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agree  with  the  brief  and  comprehensiye  opinion  of  the 
supreme  court  to  that  effect." 

It  seems  to  us  that  the  soundness  of  that  decision  can 
scarcely  be  doubted.  While  the  court  fully  recognized 
the  doctrine  of  prior  appropriation  of  water  on  the  public 
lands,  in  accordance  with  the  local  customs,  laws  and  de- 
cisions of  courts,  it  announced  and  established  the  just  and 
equitable  rule  that  the  riparian  rights  of  a  patentee  of 
the  government  attach,  by  relation,  at  the  very  inception 
of  his  title,  and  will  be  protected  as  against  subsequent 
appropriation  of  the  water  naturally  flowing  over  the  land. 
That  case,  it  would  seem,  settles  the  law  adversely  to  the 
contention  of  the  appellants  in  this  case.  The  doctrine 
that  the  rights  of  a  patentee  or  grantee  of  the  government 
relate  back  to  the  first  act  of  the  settler  necessary  in  the 
proceedings  to  acquire  title  is  also  announced  in  the  fol- 
lowing cases:  Shephy  v.  Cowan,  91  U.  S.  330;  Larsen 
V.  Oregon  By.  &  Nav.  Co.,  19  Ore.  240  (23  Pac.  974); 
Faull  V,  Cooke,  19  Ore.  455  (26  Pac.  662,  20  Am.  St. 
Eep.  836).  See,  also,  Kinney,  Irrigation,  §210;  Union 
M.  &  M.  Co.  V.  Dangberg,  2  Sawy.  450 

The  trial  court  in  this  case  followed  the  rule  laid  down 
in  the  case  of  Sturr  v.  Beck,  and  other  cases  above  re- 
ferred to,  and  in  so  doing,  we  think,  conmiitted  no  error. 
But  it  is  claimed  by  appellants  that  the  act  of  the  terri- 
torial legislature  entitled  "An  act  regulating  irrigation 
and  water  rights  in  the  coimty  of  Yakima,  Washington 
Territory  "  (Laws  1873,  p.  520),  fully  authorized  them  to 
divert  and  use  the  waters  of  the  Ahtanum  river  as  they 
had  done.  It  is,  perhaps,  sufficient  to  say,  with  reference 
to  that  act,  that  the  rights  of  many  of  the  respondents  who 
oAvn  riparian  lands  had  attached,  under  the  law  as  an- 
nounced in  the  Sturr  case,  prior  to  its  passage  and  were, 
therefore,  in  no  wise  affected  by  it.    And  besides,  by  the 
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first  section  of  that  act  the  respondents  were  entitled  to  the 
use  of  the  water  for  the  purpose  of  irrigating  their  lands 
"to  the  full  extent  of  the  soil  thereof."  Moreover,  the 
doctrine  of  appropriation  applies  only  to  public  lands,  and 
when  such  lands  cease  to  be  public  and  become  private 
property,  it  is  no  longer  applicable.  Gould,  Waters,  §  240; 
Pomeroy,  Eiparian  Eights,  §  30;  Curtis  v.  La  Grande 
Water  Co.,  20  Ore.  34  (23  Pac.  808). 

It  was  for  the  purpose  of  protecting  the  rights  of  appro- 
priators  of  water  for  beneficial  uses  on  the  public  lands 
whidi  had  vested  and  accrued,  by  virtue  of  local  customs, 
laws  and  decisions  of  the  courts,  that  the  ninth  section  of 
the  act  of  congress  of  July  26,  1866,  the  substance  of 
which  is  included  in  §  2339  of  the  Revised  Statutes,  was 
enacted.  It  was  apparent  to  congress,  and  indeed  to  every 
one,  that  neither  local  customs  nor  state  laws  or  decisions 
of  state  courts,  could  vest  the  title  to  public  land  or  water 
in  private  individuals  without  the  sanction  of  the  owner, 
viz.:  the  United  States.  The  government  being  the  sole 
proprietor  had  the  right  to  permit  the  water  to  be  taken 
and  diverted  from  its  Hparian  lands,  but  when  it  disposed 
of  land  without  reserving  the  water,  the  latter  passed  to 
its  grantee  free  from  interference  thereafter  by  the  grantor. 

'*  The  object  of  the  section  [Eev.  St.,  §  2339]  was  to- 
give  the  sanction  of  the  United  States,  the  proprietor  of 
the  lands,  to  possessory  rights,  which  had  previously  rested 
solely  upon  the  local  customs,  laws  and  decisions  of  the 
courts,  and  to  prevent  such  rights  from  being  lost  on  a 
sale  of  the  lands."    Jennison  v.  Kirlcy  98  U.  S.  456.  457. 

It  is  suggested  on  behalf  of  the  appellants  that  the  use 
of  water  for  irrigation  was  practically  unknown  to  the 
common  law.  But,  while  it  may  be  true  that  it  is  seldom 
necessary  or  desirable  to  irrigate  land  in  England  by  arti- 
ficial means,  yet  it  appears  that  a  reasonable  use  of  run- 
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ning  streams  for  that  purpose  bj  riparian  proprietors  is 
recognized  by  the  courts  of  that  country.  It  is  expressly 
so  stated  in  Oould  on  Waters,  §  217,  where  a  number  of 
English  cases  are  cited;  and  in  Pomeroy  on  Riparian 
Rights,  §  125,  it  is  declared  that  the  common  law  role  that 
every  riparian  proprietor  has  an  equal  right  to  the  use  of 
water  as  it  is  accustomed  to  flow,  without  diminution  or 
alteration,  is  subject  to  the  well  recognized  limitation  that 
each  owner  may  make  a  reasonable  use  of  the  water  for 
domestic,  agricultural  and  manufacturing  purposes;  and 
the  author  there  cites  several  English  and  many  American 
decisions  in  support  of  that  declaration. 

See,  also,  2  Washburn,  Real  Property  (5th  ed.),  pp.  867, 
868;  Gould,  Waters,  §  205;  Lux  v.  Haggiriy  supra^  and 
cases  cited;  Union  M.  &  M.  Co.  v.  Ferris j  2  Sawy.  177. 

A  careful  consideration  of  all  the  questions  raised  on 
this  appeal  discloses  no  error,  and  the  judgment  is  there* 
fore  aflSrmed. 

SooTT,  C.  J.,  and  Qobdon,  J.,  concur. 

DuNBAB  and  Reavis,  JJ.,  not  sitting,  being  disqualified. 


[No.  2568.    Decided  July  2. 1897.] 

George  E.  Fisher,  Respondent,  v.  Joseph  I.  Kirsch- 
BERG,  Appellant. 

DISMISSAL  OF   APPEAL  —  BXCEPriONS    TO    FINDINGS  —  WHEN   MUST  BE 

TAKEN. 

Under  Laws  1898,  p.  112,  8  8,  providing  that  exceptions  to  find- 
ings of  fftct  or  conclusions  of  law  must  be  taken  within  five  days 
after  the  filing  of  the  decision  or  within  five  days  after  service 
of  a  copy  of  such  decision  or  of  written  notice  of  its  filing,  the 
party  objecting  must  file  exceptions  within  five  days  after  ac- 
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quiring  knowledge  in  any  way  of  the  existence  of  the  decree,  as 
actual  knowledge  is  equivalent  to  written  notice. 

Appeal  from  Superior  Court,  Clallam  County. — ^Hon. 
J.  G.  McCld^on,  Judge.    Appeal  dismissed. 

TV.  L.  Marquardty  and  Clarence  P.  BrowUy  for  appel- 
lant. 

Allen  Weivy  for  respondent. 

The  opinion  of  the^  court  was  delivered  by 

Gordon,  J. — This  appeal  is  from  a  decree  of  the  supe- 
rior court  of  Clallam  county.  Bespondent  has  moved  to 
strike  from  the  record  what  purports  to  be  exceptions  to 
certain  findings  of  fact  and  conclusions  of  law  and  to  dis- 
miss the  appeal  on  various  grounds,  only  one  of  which 
will  be  noticed.  The  decree  was  entered  on  October  24, 
1896.  No  exceptions  to  the  findings  or  conclusions  were 
filed  until  January  4,  1897.  Sec.  3  of  the  act  of  March 
8,  1898  (Session  Laws,  p.  112),  provides  that  exceptions 
to  the  findings  of  fact  or  conclusions  of  law  may  be  taken 
*'by  filing  like  written  exceptions  within  five  days  after 
the  filing  of  the  report  ot  decision,  or  .  .  .  within 
five  days  after  the  service  on  such  party  of  a  copy  of  such 
report  or  decision  or  of  written  notice  of  the  filing 
thereof."  Appellant's  counsel  urge  that  no  notice  was 
ever  given  to  them  of  the  judgment  or  decision  and  that 
these  exceptions  were  filed  immediately  upon  discovery 
that  a  decision  had  been  rendered  and  a  judgment  en- 
tered. The  record  shows,  however,  that  appellant  had  act- 
ual knowledge  of  the  entry  as  early  as  December  22,  1896, 
on  which  day  he  made  a  motion  in  writing,  supported  by 
affidavit,  to  re-tax  costs  in  the  case.  Actual  knowledge  of 
the  existence  and  entry  of  the  decree  is  equivalent  to 
written  notice  and  it  was  appellant's  duty  to  have  filed 
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his  exceptions  within  five  days  after  the  existence  of  the 
decree  became  known  to  him. 

In  Irwin  v.  Olympia  Water  Works,  12  Wash.  112  (40 
Pac.  637),  we  said: 

"The  only  effect  that  the  want  of  such  notice  could 
have  would  be  to  extend  the  time  within  which  the  appel- 
lant could  file  his  exceptions  to  five  days  from  the  time  he 
received  notice." 

See,  also,  McQvssten  v.  Morrill^  12  Wash.  335  (41  Pac. 
56);  Braely  v.  Marks,  13  Wash.  224  (43  Pac.  27). 

The  motion  to  strike  the  exceptions  must  be  granted 
and,  upon  the  record,  the  decree  must  be  affirmed. 

Scott,  C.  J.,  and  Keavis,  Ditnbak  and  Andebs,  JJ.^ 
concur. 


[No.  2643.    Decided  July  7, 1897.] 

The    City   op   Seattle,   Respondent^  v.  Charles  F. 
Whittlesey,  as  County  Treasurer,  Appellant. 

DELINQUENT    TAXES  —  REMISSION     OF      PENALTIES — AB8KS8MENT8      FOB 
LOCitL  IMPROVEMENTS. 

Sec.  118,  Laws  1897,  p.  192,  providing  that  all  costs,  penalties 
and  interest  in  excess  of  six  per  cent  per  annum  on  all  taxes 
levied  for  the  year  1895  and  previous  years  be  remitted,  in  case 
payment  is  made  prior  to  November  30,  1897,  does  not  include 
assessments  levied  for  local  improvements. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  H.  Mooke,  Judge.    Affirmed. 

James  F.  McElroy,  and  John  B.  Hart,  for  appellant. 
John  K.  Brown,  and  F.  B.  Tipton,  for  respondent. 
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Per  Curiam. — ^The  only  question  to  be  decided  in  this 
case  is  whether  the  provision  of  §  118  of  ch.  71  of  the 
Laws  of  1897  (p.  192),  that 

"All  costs,  penalties  and  interest,  in  excess  of  six  per 
cent,  per  annum  from  the  date  of  delinquency  on  all  state, 
county,  school  district,  road  district  and  municipality  taxes 
levied  for  the  year  1895  and  previous  years,  and  which 
have  not  been  sold  at  tax  sale  to  parties  other  than  the 
county  or  municipality  for  which  the  original  tax  was 
levied  be  and  are  hereby  remitted,  and  the  county  treas- 
urers of  the  respective  counties  in  this  state  are  authorized 
to  receive  and  receipt  for  the  net  amount  of  such  taxes, 
as  originally  levied,  with  six  per  cent,  interest  per  annum 
from  the  date  of  delinquency;" 

with  a  provision  in  relation  to  the  time  of  the  payment 
of  the  taxes,  includes  assessments  levied  for  local  improve- 
ments. The  lower  court  held  that  it  did  not.  We  think 
the  court  properly  construed  the  act,  and  the  judgment 
will  be  affirmed. 


[No.  2574.    Decided  July  8,  1897] 


M.  J.  Brandenstein,  Bespondent,  v.  Franklin  T.  Way,       g  m 
AppellanL  '  «•  '«*' 


•TATSaiENT  OF  PACTS  —  INCL08IOM  OF  MATTERS  SUBSEQUENT  TO  AP- 
PEAL—*  GBOUND8  FOR  ATTACHMENT  —  COMMISSION  OF  FELONY  ^-EM- 
BBZZLEMBIIT. 

A  sapplemental  affidavit  in  aid  of  attachment  should  be 
stricken  from  the  record  on  appeal,  when  it  was  not  filed  in  the 
lower  court  until  after  the  appeal  had  been  taken,  as  Code  Proc., 
f  322,  allowing  amendments  of  that  character  applies  only  to  pro- 
ceedings during  the  trial. 

Code  Proc.,  S  289,  subd.  9,  allowing  an  attachment  when  the 
damages  for  which  the  action  is  brought  are  for  injuries  arising 


I  86    661< 


294  BRANDENSTEIN  v.  WAY. 

Argument  of  Goansel.  [17  Wash. 

from  the  commiSBion  of  some  felony  or  for  the  seduction  of  some 
female,  warrants  the  issuance  of  the  writ  in  civil  actions  against 
an  agent  for  embezzlement. 

An  affldaylt  in  attachment  is  sufficient  to  support  the  writ» 
under  a  statute  allowing  it  in  cases  of  felony,  where  the  affidavit 
alleges  that  defendant  was  the  agent  of  plaintiff  under  a  contract 
by  which  defendant  was  intrusted  with  goods  for  sale  upon  a 
stipulated  commission,  that  title  was  to  remain  in  plaintiff  and  the 
proceeds  of  sales  belong  to  him,  and  remittance  thereof  made  at 
stated  Intervals;  and  that  defendant  converted  the  moneys  so  re- 
ceived to  his  own  use  and  thereby  committed  the  crime  of  larceny 
by  embezzlement 

The  fact  that  an  agent  is  entitled  to  a  commission  upon  goods 
consigned  to  him  for  sale  the  title  of  which  is  to  remain  in  the 
consignor,  would  not  give  him  a  Joint  title  with  his  consignor 
in  the  proceeds  of  sales  to  such  an  extent  sb  to  protect  him  from 
the  operation  of  the  statute  making  larceny  by  an  agent  a  felony. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
KiCHAHD  OsBOEN,  Judgc.    Affirm^. 

McClure  &  Bass,  and  /.  T.  Ronald,  for  appellant: 

To  constitute  the  erime  of  embezzlement  the  elements 
of  a  fiduciary  relation  and  the  conversion  are  essential. 
United  States  v.  McElroy,  2  Mont.  494.  These  pleadings 
charge  no  breach  of  trust — ^nothing  more  than  a  breach  of 
duty.  There  is  not  a  debt  created  in  any  fiduciary  capac- 
ity. Chapman  v.  Forsyth,  2  How.  202;  Orover  &  BaJcer 
Sewing  Machine  Co.  v.  Clinton,  5  Biss.  324;  ZeperinJc  v. 
Card,  11  Fed.  296;  Ilennequin  v.  Clews,  77  N.  T.  427 
(33  Am.  Rep.  641);  Palmer  v.  Hussey,,  87  K  Y.  303; 
Stratford  v.  Jones,  97  N.  T.  588;  Cronan  v.  Cotting,  104 
Mass.  245  (6  Am,  Rep.  232);  Woodward  v.  Towne,  34 
Am.  Rep.  337;  Oreen  v.  Chilton,  34  Am.  Rep.  483;^TrooZ- 
sey  V.  Cade,  25  Am.  Rep.  717;  DuPont  v.  Beck,  81  Ind. 
271;  CuHis  v.  Waring,  92  Pa.  St.  104;  Scott  v.  Porter, 
93  Pa.  St.  38  (39  Am.  Rep.  719);  Kaufman  v.  Alexander, 
63  Tex.  662;  Chipley  v.  Frierson,  18  Fla.  639. 
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There  was  no  '^intrusting"  here  within  the  meaning 
of  §  56,  Penal  Code.  The  various  purchasers  surely  did 
not  intrust  the  amounts  paid  to  Way  for  any  purpose. 
Shelbum  v.  Commonwealth^  3  S.  W.  7. 

But,  conceding  that  Way  was  an  agent  within  the  mean- 
ing of  the  section,  and  conceding  that  this  was  an  intrust- 
ing of  money  to  him,  there  is  nevertheless  lacking  a  most 
essential  element  of  embezzlement,  viz.:  The  money  al'- 
leged  to  be  converted  is  not  the  money  of  another.  Way 
was  entitled  to  an  undivided  one-hundredth  part  thereof, 
and  to  deduct  it  before  remitting  the  balance.  The  con- 
tract provides  that  the  goods  consigned  shall  be  the  prop- 
erty of  Brandenstein  until  soldy  but,  when  sold,  the  pro- 
ceeds are  the  joint  property  of  Brandenstein  and  Way. 
State  V.  Kent,  22  Minn.  41  (21  Am.  Eep.  764);  Common^ 
wealth  V.  Steams  J  2  Mete.  (Mass.)  347;  Commonwealth  v. 
Lxbbeyy  11  Mete.  (Mass.)  64  (45  Am.  Dec.  185);  Carter  v. 
State,  53  Ga.  326;  State  v.  Reddich,  48  N.  W.  846;  M'xir 
ler  V.  State,  20  N.  W.  253;  Van  EUen  v.  State,  40  N.  W. 
289;  People  v.  WadewoHh,' 30  K  W.  99. 

George  H.  Preston  (George  Donworth,  of  counsel),  for 
respondent: 

Upon  the  point  that  the  proceeds  of  sales  were  not  the 
joint  property  of  plaintiff  and  defendant,  but  that  the 
money  collected  belonging  to  plaintiff  and  defendant  was 
liable  for  conversion,  counsel  cited  Clark  v.  Common- 
wealth, 29  S.  W.  973;  Campbell  v.  State,  35  Ohio  St  75; 
Territory  r.  Meyer,  24  Pac.  183;  Cole  v.  Aune,  41  N.  W. 
934. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^Appellant  interposes  a  motion  to  strike 
a  portion  of  the  statement  of  facts  from  the  record,  which 
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motion  we  think  must  be  sustained.  An  affidavit  in  at- 
tachment was  filed  in  the  action  and  a  motion  was  made 
by  the  defendant  to  dissolve  the  attachment  on  various 
grounds.  This  motion  was  also  overruled,  and  thereupon 
the  defendant  gave  notice  of  appead  to  this  court  Sub- 
sequently the  respondent  (plaintiff)  filed  a  supplemental 
affidavit  in  aid  of  the  attachment,  which  was  incorporated 
by  the  court  below  as  a  part  of  the  statement  of  facts.  It 
is  this  supplemental  affidavit  which  the  appellant  moves 
to  strike  from  the  statement. 

The  respondent,  in  opposition  to  this  motion,  invokes 
§  322  of  the  Code  of  Procedure,  which  provides  that: 

"  This  chapter  shall  be  liberally  construed,  and  the 
plaintiff,  at  any  time  when  objection  is  made  thereto,  shall 
be  permitted  to  amend  any  defect  in  the  complaint,  affi- 
davit, bond,  writ  or  other  proceeding,  and  no  attachment 
shall  be  quashed  or  dismissed,  or  the  property  attached 
released,  if  the  defect  in  any  of  the  proceedings  has  been 
or  can  be  amended  so  as  to  show  that  a  legal  cause  for  the 
attachment  existed  at  the  time  it  was  issued,  and  the  court 
shall  give  the  plaintiff  a  reasonable  time  to  perfect  such 
<lefective  proceedings." 

It  is  evident  to  our  mind  that  this  provision  in  relation 
to  the  amendments  is  intended  to  apply  to  amendments 
during  the  trial,  and  not  to  amendments  made  or  sought 
to  be  made  after  the  case  has  been  tried  below  and  an  ap- 
peal taken  to  this  court.  If  upon  the  motion  of  the  de- 
fendant to  dissolve  the  attachment  the  plaintiff  had  offered 
to  amend  his  affidavit  or  to  furnish  a  supplemental  affi- 
davit, the  statute  would  have  been  in  point  and  the  court 
would  have  been  authorized  in  allowing  the  amendment 
But  it  is  apparent  from  the  record  in  this  case  that  this 
court  is  now  called  upon  to  consider  upon  this  appeal  a 
matter  which  was  not  before  the  court  at  the  time  it  passed 
upon  the  motion  to  discharge  the  attachment,  and  it  was 
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from  the  action  of  the  court  in  refusing  to  discharge  the 
attachment,  as  the  case  then  stood  when  the  court  made 
its  order,  that  the  defendant  appealed.  This  court  must 
look  upon  the  record  as  it  then  existed  and  upon  the  facts 
then  before  the  court,  and  not  upon  the  facts  which  were 
afterwards  presented  to  it. 

This  was  the  view  we  took  of  this  case  when  it  was  pre- 
sented to  this  court  in  the  shape  of  a  mandamus  to  compel 
the  lower  court  to  certify  to  a  proper  statement  of  facts, 
but  the  writ  in  that  case  was  refused  belcause  we  were  of 
the  opinion  that  the  proper  practice  was  to  move  to  strike 
anj'  portion  of  the  record  which  was  made  subsequently 
to  the  appeal. 

But,  outside  of  the  amended  or  supplemental  attach- 
ment, we  are  inclined  to  think  that  the  original  affidavit 
of  attachment  upon  which  the  court  acted  was  sufficient. 
If  this  attachment  can  be  sustained,  it  must  be  sustained 
under  subd.  9  of  §  289  of  the  Code  of  Procedure,  which 
allows  an  attachment  when  the  damages  for  which  the 
action  is  brought  are  for  injuries  arising  from  the  com- 
mission of  some  felony  or  for  the  seduction  of  some  fe- 
male. It  is  contended  by  the  appellant  that  the  statute 
has  reference  to  injuries  to  the  person  only  and  not  to 
property,  and  he  insists  that,  as  the  seduction  of  a  female 
is  a  felony,  if  the  object  of  the  statute  had  been  to  confer 
the  right  to  issue  the  writ  in  all  cases  of  commission  of 
felony,  the  addition  of  a  cause  for  the  seduction  of  females 
would  be  useless  and  senseless.  But  we  hardly  see  how  the 
addition  of  this  cause  of  attachment  would  exclude  in- 
juries to  property  any  more  than  injuries  to  persons.  In 
fact,  if  tlie  doctrine  that  the  expression  of  one  excludes 
the  other  were  to  be  applied  at  all,  it  would  exclude  in- 
juries to  a  person,  outside  of  the  injury  for  the  seduction 
of  a  female,  and  leave  the  statute  to  apply  to  injuries 
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arising  from  the  commission  of  felonies  with  relation  to 
property.  However  that  may  be,  the  statute  provides  in 
broad  terms  that  the  writ  shall  issue  when  the  damages 
for  which  the  action  is  brought  are  for  injuries  arising 
from  the  commission  of  some  felony,  and,  considering  this 
unrestricted  language,  we  do  not  feel  that  we  would  be 
justified  in  restricting  its  application  to  any  particular  kind 
of  injury. 

But  it  is  contended  further  by  the  appellant  that,  con- 
ceding the  application  of  this  statute  to  a  felony,  the  affi- 
davit in  this  instance  is  not  sufficient  in  that  it  does  not 
show  that  any  felony  has  been  committed.  This  action  is 
based  upon  a  contract,  which  in  brief  was  that  the  plaintiff 
and  respondent  constituted  the  defendant  and  appellant 
his  agent  for  the  transaction  of  certain  business,  viz.,  the 
sale  of  spices,  sugars,  etc.,  and  the  contract  was  as  follows: 

"  This  agreement  made  and  entered  into  this  eighth  day 
of  November,  1895,  at  the  city  and  county  of  San  Fran- 
cisco, state  of  Callfomia,  by  and  between  the  co-partner- 
ship firm  of  M.  J.  Brandenstein  &  Co.,  of  said  city  and 
county,  the  party  of  the  first  part,  and  Frank  T.  Way,  of 
the  city  of  Seattle,  state  of  Washington,  the  party  of  the 
second  part; 

"  Witnesseth:  That  for  and  in  consideration  of  the  mu- 
tual promises  and  undertakings  of  the  parties  hereto,  as 
hereinafter  set  forth,  it  is  agreed  by  and  between  them  as 
follows,  to-wit: 

I. 

"  The  said  party  of  the  first  part  agrees  to  and  hereby 
does  employ  the  said  party  of  the  second  part  as  its  agent  to 
sell  for  and  on  behalf  of  the  said  party  of  the  first  part, 
such  sugars,  rice,  tapiocas,  coffees  and  spices,  as  said  party 
of  the  first  part  shall  consign  to  the  said  party  of  the  sec- 
ond part  for  said  purpose  of  sale,  and  at  such  prices,  and 
such  prices  only,  as  the  said  party  of  the  first  part  shall 
lay  down  and  determine.    The  said  party  of  the  first  part 
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shall  ship  said  goods  to  the  said  party  of  the  second  part  in 
such  quantities  and  at  such  times  as  the  said  party  of  the 
first  part  shall  itself  detennine.  And  the  said  party  of 
the  second  part  shall  store  said  goods  in  the  name  of  said 
party  of  the  first  part  in  such  warehouse  or  warehouses  as 
the  said  party  of  the  first  part  shall  designate.  The  said 
party  of  the  second  part  may  store  said  goods  in  his  own 
warehouse,  unless  otherwise  directed  by  the  said  party  of 
the  first  part.  Said  party  of  the  second  part  shall  have 
the  right  to  remove  said  goods  from  said  warehouses  as 
they  are  sold  by  him  on  behalf  of  the  said  party  of  the 
first  part  It  is  understood  that  the  title  and  all  property 
rights  to  said  goods  so  consigned  as  aforesaid  by  the  said 
party  of  the  first  part  to  the  said  party  of  the  second  part, 
shall  remain  in  the  said  party  of  the  fbrst  part  imtil  sold  by 
the  said  party  of  the  second  part  on  behalf  of  the  said 
party  of  the  first  part.  And  said  party  of  the  first  part 
shall  pay  all  charges  of  storage  of  said  goods  while  in  the 
warehouses,  as  stated,  and  furthermore  shall  itself  insure 
said  goods  for  its  own  benefit. 

n. 

"  Said  party  of  the  second  part  shall  make  all  sales  of 
said  goods  so  consigned  as  aforesaid,  in  the  name  of  the 
said  party  of  the  first  part,  and  shall  have  no  right  to  sell 
or  bill  said  goods  in  his  own  name  or  in  any  other  name 
than  that  of  the  party  of  the  first  part.  The  said  party 
of  the  second  part  shall  keep  regular  books  of  accounts 
of  all  sales  so  made,  which  boo)cs  are  to  be  subject  to  the 
inspection  of  the  said  party  of  the  first  part  or  its  agent, 
at  any  and  all  times.  Furthermore,  the  said  party  of  the 
second  part  shall  render  daily  reports  to  the  said  party  of 
the  first  part  of  all  sales  of  goods  so  made  by  him  on 
behalf  of  the  said  party  of  the  first  part.  He  shall,  too, 
collect  all  accounts  due  on  said  sales,  and  shall  make  re- 
mittances at  least  every  three  days  of  all  moneys  so  re- 
ceived by  him  on  behalf  of  the  said  party  of  the  first  part. 
It  is  understood  that  said  accounts,  so  to  be  kept  by  the 
said  party  of  the  second  part  on  behalf  of  the  said  party 
of  the  first  part,  shall  in  no  way  belong  to  the  said  party 
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of  the  second  part,  but  shall  remain  the  property  of  the 
said  party  of  the  first  part.  And  the  said  party  of  the 
second  part  undertakes  only  to  use  all  reasonable  skill  and 
diligence,  and  the  best  faith  in  the  selection  of  purchasers 
for  said  goods,  and  shall  not  be  held  to  guarantee  the  valid- 
ity of  said  accounts  at  all  events. 

in. 

"And  in  consideration  of  the  services  so  to  be  rendered 
by  the  said  party  of  the  second  part  in  the  sale  of  said 
goods  as  aforesaid,  the  said  party  of  the  second  part  shall 
receive  as  compensation  therefor,  a  commission  of  one  per 
cent.  (1  per  cent.)  on  all  sales  of  said  goods  actually  ef- 
fected by  him  on  behalf  of  the  said  party^  of  the  first 
part,  which  said  commission  he  shall  deduct  from  the  re- 
mittances to  be  made  by  him  on  sales  as  hereinabove  pro- 
vided. 

IV. 

"And  it  is  further  agreed  by  and  between  the  parties 
hereto,  that  the  above  provisions  shall  apply  to  the  commod- 
ity of  matting  to  be  consigned  to  the  said  party  of  the  sec- 
ond part  by  the  said  party  of  the  first  part,  for  the  like  pur- 
pose of  sale,  excepting  and  providing,  however,  as  follows, 
to-wit:  The  said  party  of  the  second  part  may  sell  said  mat- 
ting at  such  figures  as  he  shall  himself  determine;  he  shall  re- 
mit to  the  said  party  of  the  first  part  the  prices  at  which 
said  matting  shall  have  been  laid  down  and  billed  to  him 
by  the  said  party  of  the  first  part  upon  any  sale  by  him  of 
said  commodity  to  any  purchaser,  whether  he  shall  have 
received  payment  on  any  such  sale  or  not;  providing,  how- 
ever, that  as  above  provided,  said  remittance  need  not  be 
made  oftener  than  every  three  days.  As  soon  as  the  said 
party  of  the  second  part  shall  have  made  a  full  remittance 
on  any  account  as  aforesaid,  said  account  on  which  said 
remittance  shall  have  been  made  shall  become  the  property 
of  the  said  party  of  the  second  part.  Furthermore,  the 
said  party  of  the  second  part  shall  be  entitled  to  no  other 
compensation  for  his  services  in  the  sale  of  said  matting, 
except  the  difference  between  the  prices  at  which  said  com- 
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modity  shall  have  been  laid  down  to  him  by  the  said  party 
of  the  first  part,  and  the  prices  at  which  the  said  party  of 
the  second  part  shall  have  sold  it. 

V. 

"  It  is  understood  that  the  said  party  of  the  second  part 
shall  have  no  right  or  authority  whatever  to  sign  any  in- 
strument on  behalf  of  the  said  party  of  the  first  part  in 
any  way  binding  or  affecting  the  said  party  of  the  first 
part,  excepting,  however,  that  tlie  said  party  of  the  second 
part  shall  have  the  authority  to  sign  receipts  for  all 
moneys  received  by  him  for  and  on  behalf  of  the  said 
party  of  the  first  part  in  the  course  of  his  said  employ- 
ment, and  excepting,  too,  that  he  shall  have  the  authority 
to  sign  orders  for  the  removal  of  goods  so  consigned  as 
aforesaid,  from  the  warehouses  in  which  they  are  stored, 
for  the  purpose  of  sales  actually  effected  on  behalf  of  the 
said  party  of  the  first  part  as  aforesaid. 

VI. 

"  This  agreement  shall  continue  only  during  the  pleas- 
ure of  the  parties  thereto,  and  shall  be  terminable  forth- 
with at  the  instance  of  either  upon  notice  to  the  other. 

"In  witness  whereof,  we  have  hereunto  set  our  hands 
this  eighth  day  of  November,  1895. 

"  M.  J.  Brandenstein  &  Co., 

"Bv  I.  Mabx,  attorney  in  fact. 
"  Frank  T.  Way." 

The  contract  is  referred  to  in,  and  made  a  part  of,  the 
affidavit  which  alleges  the  agency;  alleges  that  goods  were 
furnished  in  accordance  with  the  terms  of  the  contract; 
that  the  defendant  sold  the  goods  and  received  the  pro- 
ceeds of  sales  in  money  to  the  extent  of  several  thousand 
dollars  mentioned;  that  he  withheld  and  converted  the  same 
to  his  own  use.  The  concluding  portion  of  the  affidavit, 
which  is  too  lengthy  to  set  out  in  detail,  is  as  follows: 

"That  the  damages  for  which  said  action  is  brought 
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are  for  injuries  arising  from  the  commission  of  a  felony, 
to-wit,  the  crime  of  larceny  by  embezzlement,  committed 
by  said  defendant  in  King  county,  state  of  Washington, 
as  follows:  That  the  said  defendant  being  then  and  there 
the  agent  of  the  said  plaintiff,  to  whom  the  money  and 
property  aforesaid  of  said  plaintiff  was  intrusted,  did  on 
to-wit,  the  14th  day  of  November,  1896,  fraudulently  con- 
vert the  same  to  his,  the  said  defendant's  own  use,  and  has 
wholly  failed  to  account  therefor  to  said  plaintiff,  being 
the  person  so  intrusting  the  same  to  him  the  said  defend- 
ant. And  the  said  defendant  has  been  guilty  of  a  fraud 
as  aforesaid  in  incurring  the  obligation  aforesaid,  for  which 
said  action  is  brought.     .     .     ." 

These  allegations  of  the  affidavit  are  made  after  a  re- 
cital of  the  acts  which  it  is  alleged  constitute  the  crime 
of  embezzlement.  It  is  claimed  by  the  appellant  that  the 
affidavit  simply  shows  a  violation  of  a  contract  and  nothing 
more,  and  that  inasmuch  as  the  defendant  was  entitled  to 
a  commission  of  one  per  cent,  for  selling,  the  title  to  the 
property  was  a  joint  title  and  therefore  the  condition  of 
the  statute  was  not  met;  and  the  property  must  be  the 
property  of  another.  It  is  also  insisted  that  the  property 
was  not  the  property  of  the  parties  to  whom  the  defendant 
sold  these  goods  after  they  paid  money  to  the  defendant, 
because  he  was  authorized  under  his  contract  with  the 
plaintiff  to  sell  the  same  and  receive  payment  for  tiie 
same;  and  some  cases  are  cited,  under  the  statutes  which 
are  somewhat  similar  to  but  not  exactly  like  ours,  in  sup- 
port of  such  holding. 

But  we  think  that  such  a  contention  is  a  narrow  one. 
It  might  be  well  to  see  exactly  the  provisions  of  the  stat- 
utes in  this  respect.  Sec.  55  of  the  Penal  Code  is  as 
follows: 

"  If  any  agent,  clerk,  officer,  servant,  or  person,  to  whom 
any  money  or  other  property  shall  be  intrusted,  with  or 
without  hire,  shall  fraudulently  convert  to  his  own  use,  or 
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shall  take  and  secrete  the  same  with  intent  fraudulently 
to  convert  the  same  to  his  own  use,  or  shall  f IbuI  to  account 
to  the  person  so  intrusting  it  to  him,  he  shall  be  deemed 
guilty  of  larceny,"  etc. 

Under  the  conditions  of  this  agreement  and  the  allega- 
tions of  the  affidavit,  the  defendant  was  intrusted  with 
property,  and  under  the  allegations  of  the  affidavit  he  con- 
verted the  property  to  his  own  use,  and  failed  to  accoimt 
for  the  same  to  the  person  intrusting  it  to  him;  for  it  was 
especially  provided  in  the  agreement  that  the  money  which 
he  received  for  the  sales  of  the  goods  was  to  be  the  money 
of  the  plaintiff  and  not  the  money  of  the  defendant.  It 
is  true  that  the  property  appropriated  was  not  the  property 
of  the  parties  to  whom  the  defendant  sold  the  goods,  and 
a  large  portion  of  the  appellant's  argument  is  directed  to 
that  question;  but  it  was  the  property  of  the  plaintiff  in 
this  action  and  falls  as  squarely  within  the  statute  as 
though  it  were  the  property  of  the  parties  purchasing.  If 
A  says  to  B:  "Take  my  horse  and  sell  it  in  the  market 
for  $100,  return  the  money  to  me  within  twelve  hours 
after  the  sale  is  made,  and  I  will  allow  you  one  per  cent, 
for  your  services,"  and  B  sells  the  horse,  receives  $100, 
appropriates  the  same  to  his  own  use  and  refuses  to  account 
to  A  for  the  same,  it  seems  to  us  that  the  crime  of  larceny 
is  made  out  imder  the  statute  above  referred  to;  and  that 
is  no  plainer  case  than  the  one  at  bar.  The  property  was 
intrusted  to  the  defendant  under  his  agreement  with  the 
plaintiff,  to  sell  for  plaintiff's  use.  It  was  stipulated  that 
the  title  to  the  property  should  remain  in  the  plaintiff, 
that  the  proceeds  of  the  sale  should  be  the  property  of 
the  plaintiff,  and  that  defendant  was  to  return  the  same 
to  plaintiff  within  three  days;  and  to  hold  that  because 
the  defendant  had  a  right  to  a  commission  of  one  dollar  on 
every  hundred  obtained,  the  title  to  every  dollar  obtained 
was  such  a  joint  title  as  would  protect  the  wrongdoer  from 
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the  operations  of  this  statute  would  be  to  defeat  the  in- 
tention of  the  law  and  to  permit  criminals  to  go  un whipped 
of  justice. 

We  think  the  original  affidavit  was  sufficient  to  warrant 
the  issuance  of  the  writ  of  attachment,  and  the  judgment 
will  be  affinned. 

Scott,  C.  J.,  and  Anbers,  Gordon  and  Keavis,  JJ., 
concur. 


[No.  2581.    Decided  July  8, 1897.] 

Samuel  Dixon,  Respondent^  v.  Frederick  Bausman,. 
as  Receiver  of  Rainier  Power  and  Railway  Company ,. 


^  jm  Appellant, 


INTBBROOATOBIBB  TO  JUBY  —  CONCLU8IYBNB88  OF  AMSWRBS  —  INJCR'T 
TO  BHPLOYBE  —  DKFECTIVB  APPUANCB8  —  CONTBIBUTOBY  KEGU-> 
GENCB. 

A  defendant  cannot  urge  the  objection  that  there  was  no  evi- 
dence to  support  the  verdict  against  him,  after  he  has  propounded 
interrogatories  to  the  jury  upon  points  necessary  to  be  estab- 
lished to  sustain  a  judgment  against  him,  and  the  findings  of  the 
jury  thereon  are  adverse  to  defendant. 

The  receiver  of  an  electric  railway  company  is  liable  for  In- 
juries to  an  employee  resulting  from  the  breaking  of  a  trolley- 
wire,  which  he  was  repairing,  and  which  had  been  weakened  by^ 
having  kinks  in  it  pounded  out,  when  ihe  condition  of  the  wire 
was  known  by  the  master  and  not  by  the  servant 

An  employee  is  not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  from  the  fact  that,  in  drawing  on  a  trolley  wire  for 
the  purpose  of  getting  it  into  proper  position,  he  had  mounted  a 
box  upon  top  of  a  construction  car,  and,  owing  to  the  rotten 
condition  of  the  wire,  which  was  unknown  to  him,  it  parted  and 
threw  him  to  the  ground,  when  the  methods  and  appliances  used 
by  him  were  such  as  were  usually  employed  in  that  kind  of  work, 
and,  while  his  elevated  position  was  not  necessary  for  all  the  de- 
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tails  of  the  r^airs,  it  was  necessary  to  the  proper  completion  of 
the  work. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    AflSrmed. 

Bausman,  KeUeher  &  Emory^  for  appellant. 
John  E.  Humphries^  William  E.  Humphrey^  E.  P.  Ed- 
sen^  and  Remslerg  &  Atkinson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — This  is  a  case  of  personal  injury  sustained 
by  the  plaintiff,  while  in  the  employ  of  the  defendant, 
by  the  breaking  of  a  trolley  wire  which  he  was  attempt- 
ing to  draw  into  position  by  means  of  a  block  and  tackle. 
The  span  wire,  which  stretched  from  poles  on  the  side 
of  the  street  to  the  trolley  wire,  had  become  unfastened 
from  the  trolley  wire  at  a  curve,  in  consequence  of  which 
the  trolley  wire  had  sagged,  while  the  span  wire  had  fallen 
upon  the  ground.  It  was  in  pulling  the  trolley  wire  out  to 
its  proper  place  so  that  the  span  wire  might  meet  and  be 
fastened  to  it  that  the  plaintiff  was  injured  by  the  break. 

There  is  no  question  that  the  injury  was  inflicted  and 
that  it  was  severe  enough  to  warrant  the  amount  of  judg- 
ment obtained,  testimony  showing  conclusively  that  the 
plaintiff  by  reason  of  the  accident  had  permanently  lost 
the  use  of  his  lower  Jimbs,  and  that  he  sustained  numerous 
other  injuries.  There  is  no  error  alleged  in  the  instruc- 
tions of  the  judge,  the  admission  of  testimony,  the  refusal 
to  admit  testimony,  or  anything  of  that  kind,  but  the  real 
assignment  of  error  is  the  refusal  of  the  court  to  grant  a 
new  trial,  on  the  ground  of  insufficiency  of  the  evidence 
to  justify  the  verdict. 

There  are  really  but  two  questions  in  this  case  for  dis- 
cussion:  First,  was  there  such  a  defect  in  the  wire  as  the 
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master  would  be  responsible  for;  and  second,  was  the  re- 
spondent guilty  of  contributory  negligence?  Many  au- 
thorities are  cited  by  the  respondent,  and  some  few 
by  the  appellant,  to  maintain  their  respective  positions, 
but  we  think  the  summary  of  the  law  annoimced  by  the 
appellant  may  be  accepted  as  the  law  governing  a  case  of 
this  kind,  viz. :  first,  that  the  master  on  the  one  hand  is  not 
an  insurer  of  his  servant;  second,  the  master,  on  the  other 
hand,  owes  his  servant  a  reasonably  safe  place  to  work  in 
and  reasonably  safe  appliances  to  work  with;  third,  the 
servant,  for  his  part,  owes  it  to  his  master  to  take  no  un- 
necessary risks  at  work;  fourth,  the  servant  assumes  the 
risks  ordinarily  incident  to  his  occupation;  fifth,  the  ser- 
vant, injured  by  a  defective  appliance,  must  show  that  the 
master  either  knew  of  the  defect,  or  ought  to  have  known 
of  it,  beforehand. 

We  think  this  is  a  fair  statement  of  the  law,  and  on  the 
principles  herein  enunciated,  applied  to  the  testimony  in 
this  case,  the  right  of  the  respondent  to  recover  damages 
must  depend.  It  is  evident  from  the  testimony  in  this 
case  that  the  pounding  out  of  kinks  in  the  trolley  wire  at 
the  point  where  the  accident  happened  had  weakened  the 
wire,  and  was  the  cause  of  the  same  breaking.  This  the 
jury  found  in  answer  to  special  interrogatories,  and  there 
is  evidence  beyond  question  to  sustain  the  findings.  We 
think  there  is  also  evidence  that  the  knowledge  of  these 
defects  was  brought  home  to  the  managers  of  the  company. 
It  is  stoutly  contended  by  the  appellant  that  this  knowledge 
was  not  traced  to  the  company,  but  outside  of  the  evi- 
dence in  the  case,  which  we  have  before  said  we  think  was 
sufficient  for  the  jury  to  pass  upon,  the  defendant  sub- 
mitted certain  interrogatories  to  the  jury,  among  which 
was  interrogatory  No.  14,  viz. :  "  Did  plaintiff  Dixon's  em- 
ployer know  of  any  such  kinks  at  that  place?  "    To  which 
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the  answer  was  "  Yes/'  Again,  the  same  question  is  an- 
swered in  the  same  way  in  interrogatory  No.  18.  These  in- 
terrogatories were  propounded,  as  we  have  said,  by  the 
defendant,  and  he  can  not  now  question  the  correctness  of 
the  answers  made  by  the  jury  thereto.  If  the  establishment 
of  these  j^oints  were  material  to  the  judgment  and  there 
was  no  testimony  upon  these  points  which  would  be  suffi- 
cient to  sustain  the  judgment,  then  it  was  the  duty  of  the 
defendant  (appellant)  to  have  moved  the  court  for  de- 
fault, but,  having  submitted  these  questions  to  the  jury, 
they  must  have  been  submitted  upon  the  supposition  that 
there  was  testimony  upon  the  subject,  and  the  defendant 
is  bound  by  the  answer.  The  same  thing  might  be  said 
of  the  alleged  rotten  condition  of  the  wire,  but,  outside 
of  the  finding  in  this  case,  there  was  direct  and  positive 
testimony  sufficient  for  the  jury  to  act  upon  in  the  deposi- 
tion of  witness  Newell  (p.  146  of  the  record),  who  testified 
that  the  wire  from  Lake  Union  to  the  car  bam  clear  down 
town  either  was  rotten  or  of  bad  construction.  The  jury 
also  found  that  the  business  of  keeping  the  trolley  and 
span  wires  in  repair  on  this  line  of  railway  was  not  in- 
trusted to  Dixon  by  his  employer  up  to  the  time  of  his 
injuries,  that  it  was  not  a  part  of  the  duties  of  Dixon  in 
the  employment  of  the  railway  company  or  its  receiver 
to  do  work  repairing  the  trolley  wire  or  span  wire  along  the 
line  of  the  railway,  but  that  he  was  specially  ordered  or 
requested  to  do  the  particular  repairing,  where  he  received 
his  injuries,  by  Superintendent  Denny.  These,  it  may 
be  said,  were  also  interrogatories  which  were  propounded 
by  the  defense,  and  the  finding  of  the  jury  on  such  inter- 
rogatories is  final. 

We  have  examined  this  testimony  with  considerable 
care,  and  have  considered  that  the  only  close  question  in 
the  case  is  the  alleged  contributory  negligence  of  respon- 
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dent.  It  seems  tiiat  in  repairing  this  wire  he  ran  a  con- 
struction car  along  the  track  to  the  place  where  the  wire 
was  broken,  and  not  being  able  to  reach  the  wire  and  fas- 
ten it  from  the  top  of  the  car,  he  placed  a  box  upon  the 
top  of  the  car,  and  it  was  from  this  position  that  he  fell 
when  the  wire  parted  and  struck  him,  and  it  is  contended 
by  the  appellant  that  he  unnecessarily  increased  his  peril 
by  using  this  method  of  fastening  the  wire — that  had  he 
remained  on  the  ground  the  wire  would  not  have  struck 
him,  and  several  interrogatories  tending  to  sustain  this 
theory  of  the  case  were  propounded  to  the  jury,  and  it  is 
contended  that  the  answers  to  these  interrogatories  pre- 
clude a  judgment  in  this  case;  viz.:  the  jury  found  in 
answer  to  interrogatory  No.  11  that  he  could  have  tight- 
ened the  trolley  wire  suflSlciently  for  the  task  upon  which 
he  was  then  employed  by  standing  upon  the  top  of  the  car 
at  the  time,  and  not  upon  the  box,  and  that  in  the  event 
of  the  breaking  of  the  trolley  wire  when  he  was  standing 
on  the  box,  he  would,  in  all  likelihood,  be  thrown  from 
the  top  of  the  box  to  the  street.  Interrogatory  No.  17 
was  as  follows:  "Could  plaintiff  Dixon  have  done  this 
work  more  safely  by  standing  on  the  street  and  not  on 
the  car  or  box  while  drawing  the  trolley  wire  back  from 
the  curve  by  the  block  and  tackle? "  To  which  the  answer 
was  "  Yes,  but  could  not  complete  his  work." 

The  jury  also  found  that  the  respondent  did  not  know 
of  the  rotten  condition  of  the  wire,  or  that  any  kinks  had 
been  hammered  out  in  the  wire,  and  that  he  did  not  know 
of  the  faulty  condition  of  the  wire  in  any  respect.  In- 
terrogatory No.  10,  which  was  propounded  by  the  defend- 
ant, was  as  follows:  "Was  plaintiff  Dixon,  in  tightening 
the  wire  by  use  of  block  and  tackle,  to  stand  upon  a  box 
or  top  of  car  from  which  he  was  thrown,  in  the  exercise 
of  ordinary  care? "    To  which  the  jury  answered  "  Yes.** 
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And,  outside  of  the  fact  that  we  before  indicated — ^that 
the  defendant  would  be  bound  by  the  answer  of  the  jury 
on  interrogatories  propounded  by  hun — ^we  think  the 
whole  testimony  in  this  case  shows  that  the  answer  was 
warranted.  This  was  the  apparatus  which  was  furnished 
by  the  company  for  mending  wires,  the  use  of  which  it 
sanctioned,  and  which  was  commonly  employed,  and  un- 
less we  should  be  able  to  find  that,  as  a  matter  of  law,  re- 
gardless of  the  opinion  of  the  jury,  the  manner  of  placing 
the  strain  upon  this  wire  constituted  negligence,  we  would 
be  bound  to  affirm  this  case.  The  witness  Alexander  tes- 
tified in  substance  that  there  was  no  place  where  a  party 
could  stand  with  perfect  safety  while  mending  this  wire, 
and  that  while  it  might  be  more  safe  to  stand  below,  yet 
he  could  not  stand  below  and  complete  the  work — that 
he  could  stand  below  and  draw  it  into  place,  but  could  not 
stand  below  and  make  the  tie — and  it  was  doubtless  in  con- 
templation of  such  testimony  as  this  that  the  jury  an- 
swered interrogatory  No.  17  to  theeffect  that  hecould  more 
safely  do  the  work  by  standing  on  the  street,  but  that  he 
could  not  complete  the  work  from  such  position. 

The  testimony  of  John  Burroughs  (on  p.  21,  statement 
of  facts)  is  to  the  same  effect,  viz.:  that  it  was  not  the 
usual  way  to  do  the  work  to  stand  on  the  ground,  and 
that  it  could  not  be  done  in  that  way,  but  that  the  work- 
man had  to  be  up  where  he  could  take  in  the  slack.  The 
testimony  of  the  respondent  was  to  the  same  effect,  and 
further  stated  that  it  was  necessary  because  the  top  of  the 
passenger  car  would  not  be  high  enough  to  reach  the  trol- 
ley wire  and  to  work  on. 

Of,  course  there  is  conflicting  testimony  in  many  of  the 
points  at  issue  in  this  case,  but  the  only  duty  of  this  court 
is  to  ascertain  if  there  was  sufficient  testimony  introduced 
by  the  respondent  to  sustain  the  judgment  or  to  warrant 
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the  findings  or  verdict  of  the  jury,  and  outside  of  the 
special  findings  on  the  subject  of  contributory  negligence, 
under  aU  the  testimony  in  this  case,  we  are  unable  to  say 
that  the  acts  of  the  respondent  constituted  contributory 
negligence,  and  that,  as  we  before  said,  being  the  only 
question  which  we  deem  important,  there  is  nothing  left 
for  this  court  to  do  but  to  aflSrm  the  judgment. 

The  fact  that  this  is  an  action  against  the  receiver,  and 
will  constitute  the  respondent  a  preferred  creditor  does  not 
change  the  law  of  responsibility  of  either  the  appellant 
or  respondent. 

AflSrmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Reavis,  JJ., 
concur. 


[No.  2645.    Decided  July  8, 1807.] 

jg  ggj  The  State  of  Washington,  Appellant,  v.  W.  H.  Hba- 

JLi??  TON  et  aLf  Respondents. 

.21      6o| 

FORGBBY  —  WHAT  CONBTITUTB8  —  UTTBBINO  FALSE  ACCOUNT. 

Under  a  statute  defining  forgery  and  enumerating  the  sabjects 
thereof,  the  use  of  the  words,  "  other  Instrument  in  writing/'  can- 
not be  construed  to  include  a  mere  account  or  statement  of  indebt- 
edness of  one  person  to  another. 

Under  §  63,  Penal  Code,  defining  forgery  as  the  act  of  "  every 
person  who  shall  falsely  make,  .  .  .  forge  or  counterfeit 
.  .  .  any  record,  deed,  will,  codicil,  bond,  writing  obligatory, 
promissory  note  for  money  or  property,  receipt  for  property 
...  or  assignment  of  any  bond,  writing  obligatory,  or  prom- 
issory note  for  money  or  property,  or  any  other  instrument  in 
writing,"  the  clause,  "  or  any  other  instrument  in  writing,"  has 
assignment  as  its  antecedent,  and  must  be  construed  as  meaning 
instruments  of  like  character  with  "  bond,  writing  obligatory  or 
promissory  note." 
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Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

James  F.  McElroyy  Prosecuting  Attorney,  and  John  B. 
HaH,  for  The  State. 

John  F.  Dore,  Daniel  T.  Cross,  John  8.  Crockett^  and 
Fred  Rice  Rowelly  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  appeal  is  by  the  state  and  is  from  an 
order  of  the  superior  court  of  Eling  county  sustaining  a 
general  demurrer  to  an  information  charging  respondents 
with  uttering  a  forged  instrument.  The  charging  part  of 
the  information  is  as  follows: 

"  They,  the  said  W.  H.  Heaton  and  IT.  S.  Kinney,  in 
the  county  of  King,  state  of  "Washington,  on  or  about  the 
30th  day  of  April,  A.  D.  1896,  and  within  three  years 
previous  to  the  filing  of  this  information,  then  and  there 
being  did  then  and  there  wilfully,  knowingly,  falsely, 
fraudulently,  unlawfully  and  feloniously,  utter  and  pub- 
lish as  true  to  the  county  of  King,  the  same  being  a  body 
corporate  under  the  laws  of  the  state  of  Washington  and 
duly  existing  as  such,  and  to  the  board  of  county  comnus- 
sioners,  duly  elected,  qualified  and  acting  as  such  in  and 
for  King  county,  and  to  one  Fred  Gasch,  a  certain  forged, 
false  and  counterfeited  writing  on  paper,  the  same  being 
an  instrument  in  writing  and  an  order  certifying  that  cer- 
tain labor  had  been  done  for  and  on  behalf  of  said  King 
county,  and  that  the  amount  due  the  person,  or  purported 
person,  which  was  then  and  there  in  said  certificate  certi- 
fied to  have  performed  said  labor,  was  the  sum  of  ninety 
($90.00)  dollars;  said  written  instrument  or  order  with 
the  endorsement  thereon  in  its  tenor  and  effect  is  as  fol- 
lows, to-wit: 

"  On  the  outside  portion  is  '  Certificate  No.  1,'  and  fol- 
lowing said  ^  Certificate  No.  1 '  appears  ^  I  hereby  certify 
on  honor  that  I  have  furnished  labor  amounting  to  $90.00, 
for  which  the  within  account  is  rendered;  that 
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have  not  received  payment  of  same,  or  any  part  thereof , 
and  that  said  account  is  justly  due  me  from  King  county. 

"'Levi  Hays.' 

^'Immediately  above  'Certificate  No.  1'  appears  the 
following: 

"  'Audited.  Charged.  Warrant  No.  6884.  Road  and 
bridge  fund.  Bead  District  No.  16,  Commissioner's  dis- 
trict No.  3. 

" '  Claim  of  Levi  Hays  for  labor,  Road  No.  80 — amount 
claimed  $90.00;  allowed  in  the  sum  of  $90.00  by  Fred 
Gasch,  chairman  board  of  county  commissioners,  King 
county,  state  of  Washington,  May  7th,  1896.' 

"  Immediately  under  said  '  Certificate  No.  1 '  appears 
the  following:   '  Certificate  No.  2.' 

"I  hereby  certify  on  honor  that  the  within  described 
labor  has  been  performed. 

"  F.  S.  KnmBY, 
"  Overseer  Road  District  No.  16. 

"  I  hereby  authorize  payment  of  this  claim. 

W.  H.  Hbaton, 
"Commissioner  District  No. .' 

"  On  the  reverse  outside  of  said  written  instrument  ap- 
pears certain  printed  direction  for  the  filling  in  of  said 
written  instrument,  together  with  a  copy  of  a  certain  sec- 
tion of  a  certain  act  of  the  legislature  of  the  state  of 
Washington.  On  the  reverse  inside  of  said  certificate  ap- 
pears certain  printed  directions  and  also  a  certain  form 
for  the  assignment  thereof,  together  with  the  following: 

" '  Reoton,  . .  April . .  1896. 
" '  County  of  King, 

" 'To Levi  Hays Dr. 

" '  Road Fund.  Road  district  No.  16.  Commission- 
er's district  No.  3.  In  grubbing  and  grading  150  rods 
of  road  No.  80,  near  town  of  Ronton,  at  60c.  per  rod — 
$90.00.' 

"And  they,  the  said  W.  H,  Heaton  and  the  said  F.  S. 
Kinney,  then  and  there  being,  did  then  and  there  well 
know  the  said  instrument  in  writing  to  be  false,  forged  and 
counterfeited,  and  that  the  signature  or  purported  signa- 
ture of  the  said  Levi  Hays  to  said  instrument,  as  aforesaid^ 
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was  false,  forged  and  counterfeited,  and  that  the  county 
of  King  was  not  indebted  to  the  said  Levi  Hays  in  any 
sum  or  for  any  purpose  whatsoever,  and  that  the  said  Levi 
Hays  was  then  and  there  a  fictitious  person,  and  the  same 
was  then  and  there  so  uttered  by  the  said  "W.  H.  Heaton 
and  the  said  F.  S.  Kinney  with  the  intent  then  and  there 
to  injure  and  defraud  the  said  county  of  King,  the  same 
being  a  body  corporate  as  aforesaid,  together  with  other 
persons  now  unknown." 

Among  other  contentions  of  the  respondents,  it  is  urged 
that  the  instrument  described  in  the  information  is  not 
the  subject  of  forgery.  The  instrument  is  at  most  a  mere 
account  or  claim  for  services  purporting  to  have  been  ren- 
dered King  coimty.  Sec.  63  of  the  Penal  Code  is  as  fol- 
lows: 

^'  Every  person  who  shall  falsely  make,  or  assist  to  make, 
deface,  destroy,  alter,  forge  or  counterfeit,  or  cause  to  be 
falsely  made,  defaced,  destroyed,  altered,  forged,  or  coun- 
terfeited, any  record,  deed,  will,  codicil,  bond,  writing  ob- 
ligatory, promissory  note  for  money  or  property,  receipt 
for  property,  power  of  attorney,  certificate  of  a  justice  of 
the  peace  or  other  public  officer,  auditor^s  warrant,  treas- 
ury note,  county  order,  acceptance  or  indorsement  of  any 
bill  of  exchange,  promissory  note,  draft  or  order,  or  as- 
signment of  any  bond,  writing  obligatory,  or  promissory 
note  for  money  or  property,  or  any  other  instrument  in 
writing,  or  any  brand  prescribed  by  law  on  tobacco,  beef, 
bacon  or  pork  cask,  lard  keg  or  barrel,  salt-barrel,  or  hay- 
bale,  or  any  person  who  shall  utter  or  publish  as  true  any 
such  instrument,  knowing  the  same  to  be  false,  defaced,  al- 
tered, forged,  or  counterfeited,  with  intent  to  defraud  any 
person,  body  politic  or  corporate,  shall  be  deemed  guilly  of 
forgery,  and  on  conviction  thereof  shall  be  imprisoned  in 
the  penitentiary  not  more  than  fourteen  years  nor  less  than 
one  year,  and  be  fined  in  any  sum  not  exceeding  five  thou- 
sand dollars." 

It  will  be  observed  by  a  reading  of  the  foregoing  sec- 
tion that  the  instrument  set  forth  in  this  information  is 
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not  of  the  class  specially  enumerated.  It  must,  therefore 
— if  within  the  statute  at  all — ^fall  within  the  words  "or  any 
other  instrument  in  writing/^  The  section  is  singularly  and 
inartificially  drawn,  but  we  think  that  the  clause,  "  or  other 
instrument  in  writing,"  relates  to  and  has  "  assignment " 
as  its  antecedent,  and  a  grammatical  interpretation  of  the 
section  discloses  that  it  is  the  forging  or  uttering  of  an 
"  assignment "  of  such  "  other  instrument  in  writing,"  and 
not  the  forging  or  uttering  of  such  instrument  itself  which 
is  made  unlawful.  Aside  from  this,  we  think  that  the 
Avords  "  other  instrument  in  writing  "  cannot  be  construed 
to  include  a  mere  account  as  the  subject  of  forgery. 

Bouvier  says  the  term  "instrument"  includes  bills^ 
bonds,  conveyances,  leases,  mortgages,  promissory  notes 
and  wills,  but  scarcely  accounts,  ordinary  letters  or  memo- 
randa."   Bouvier's  Law  Dictionary,  vol.  1,  p.  15. 

In  Anderson's  Law  Dictionary,  at  page  555,  it  is  said 
that  the  expression  "  written  instrument  "  or  "  instrument 
in  writing"  "does  not  comprehend  all  written  papers,'^ 
and  "  scarcely  includes  accounts,  letters  in  ordinary  corres- 
pondence, memoranda  and  similar  writings,  with  respect 
to  which  the  creation  of  evidence  to  bind  the  party,  or 
the  establishment  of  an  obligation  or  title,  is  not  the  pri- 
mary motive."  See,  also,  State  v,  Kelsey,  44  N.  J.  Law, 
1;  Hankinson  v.  Page,  31  Fed.  184. 

We  think  that,  within  the  rule  of  noscitur  a  sociiSy  the 
words,  "  or  any  other  instrimient  in  writing,"  as  f o\md  in 
the  section  under  consideration,  must  be  construed  to  mean 
instruments  of  like  character  with  "  bond,  writing  obliga- 
tory, or  promissory  note  for  money,"  and  their  meaning 
cannot  be  extended  so  as  to  include  a  mere  paper  which 
creates  no  obligation  and  is  of  itself  neither  an  evidence  of 
debt  or  of  title. 

Counsel  for  respondents  seem  to  concede  that  their  cli- 


GEBMA.N-AMERIOAN  SAVINGS  BANK  ▼.  SPOKANE.  315 
July,  1W7.  Syllabus. 

ents  might  be  proceeded  against  under  the  statute  relating 
to  false  pretenses,  but  as  that  question  is  not  involved  in 
this  appeal  it  would  be  unprofitable  to  discuss  it. 

The  order  of  the  superior  court  sustaining  the  demurrer 
was  right  and  it  is  affirmed. 

Scott,  C.  J.,  and  Anders  and  Eeavts,  JJ.,  concur. 

DuNBAK,  J.,  not  sitting. 
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(No.  2678.    Decided  July  9, 1897.] 

The  German-American  Savings  Bank  of  Burlington, 
Iowa,  Respondent,  v.  The  City  of  Spokane,  Ap- 
petiant. 

WmiCtPAh  OOBFOBATXON8  —  8TRBKT  IHPBOVEMSNT8  —  LIABILITY  OF  OEN»  If  315 

BB AL  FUND  —  BNFOBOBMBMT  OF  A8SB8BMBKT8  —  MANDAMUS.  '^ 

When  a  municipality  has  reached  the  limit  of  its  indebtedness,  ld22  109 

there  can  be  no  general  liability  contracted  or  established  on  ac-  l(?  ^ 

count  of  the  expense  of  street  improvements.  25  21! 

When  there  is  no  power  in  a  municipality  to  construct  street 
improvements  out  of  the  general  fund,  it  cannot  be  made  liable 
for  a  failure  to  provide  a  special  fund. 

The  holder  of  a  warrant  drawn  upon  a  special  fund  to  be 
raised  from  assessments  made  for  a  street  improvement  may  by 
mandamus  compel  the  city  officers  to  proceed  with  the  collection 
of  the  assessments. 

In  case  the  remedy  by  mandamus  prove  inadequate,  a  court  of 
equity  has  power  to  make  and  enforce  the  assessment 

Where  the  cost  of  a  street  improvement  is  to  be  paid  out  of 
a  qtecial  fund  raised  by  the  city  from  assessments  upon  the 
property  benefited,  there  can  be  no  recovery  against  the  city  for 
failure  to  cause  such  fund  to  be  raised,  as  long  as  the  assessment 
plan  can  be  enforced  in  any  way,  although  the  city  may  have  ex- 
pressly contracted  that  it  would  proceed  with  the  collection  of  the 
assessments  in  the  shortest  time  possible.  (McEwan  v,  Spokane, 
16  Wash.  212,  overruled). 

Holders  of  warrants  drawn  by  a  city  upon  a  special  street 
improvement  fund  may  compel  the  city  officers  to  proceed  dili- 
gently to  collect  the  assessments  from  which  the  fund  is  to  be 
raised,  notwithstanding  the  city  council  may  have  provided  for 
payment  of  the  assessments  in  installments  extending  over  a 
period  of  years. 
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Plummer  &  Thayer ^  for  appellant. 
Kennan  &  Belden,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Plaintiflf  brought  this  action  to  recover 
the  amount  due  on  certain  street  grade  warrants  originally 
issued  to  one  Massey  and  payable  out  of  the  Victoria  street 
grade  fund,  and,  having  obtained  a  general  judgment 
against  the  city  therefor,  the  city  has  appealed. 

The  foundation  of  the  plaintiff's  right  of  action,  as  pre- 
sented in  the  brie&,  was  the  delay  and  negligence  on  the 
part  of  the  city's  officers  in  providing  the  fund.  The  court 
also  found,  and  that  issue  seems  to  have  been  presented  in 
the  pleadings,  that  the  right  to  enforce  collection  of  the 
special  assessments  was  lost.  The  appellant  (defendant) 
contests  this  finding,  but  as  the  respondent  does  not  seem 
to  rely  on  it,  we  will  not  look  into  the  evidence  thereon 
at  this  time.  It  may  become  material,  however,  in  the 
ultimate  disposition  of  the  case,  and  will  be  referred  to 
later. 

Questions  relating  to  the  character  and  enforcement  of 
such  liens  have  been  before  the  court  upon  a  number  of 
former  occasions,  and  our  decisions  thereon  have,  in  an  in- 
stance or  two,  been  inconsistent  and  conflicting.  It  is  a 
matter  of  common  knowledge  that  most  of  the  cities  and 
towns  here  are  heavily  burdened  with  debt  aside  from  these 
warrants,  and  furthermore  that  there  is  a  large  amount  of 
this  class  of  paper  outstanding,  and  the  question  of  the 
general  liability  of  such  municipalities  therefor  is  of  the 
utmost  importance.  Consequently  the  gravest  responsibil- 
ity rests  upon  the  court  to  settle  and  determine,  as  far  as 
possible,  the  principles  governing  such  liability,  if  it  ex- 
ists, with  certainty  and  precision,  as  the  questions  are  pre- 
sented.   Owing  to  the  paramount  importance  of  the  sub- 
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jecty  and  the  various  decisions  thereon  heretofore  rendered^ 
nearly  all  of  which  are  in  some  measure  involved  in  this 
and  one  or  two  other  street  warrant  cases  submitted  and 
now  before  us  for  our  consideration,  we  have  deemed  it 
advisable  at  this  time  to  review  to  some  extent  some  of 
the  cases  we  have  heretofore  decided  relating  thereto,  and 
also  some  cases  from  other  states  on  the  subject,  for  the 
purpose  of  definitely  settling,  if  possible,  a  few  principles. 
The  matter  may  also  call  for  a  short  notice  of  some  other 
kindred  questions  discussed  in  those  cases  not  necessarily 
involved  in  this  one. 

In  Baker  v.  SeaUle,  2  Wash.  576  (27  Pac.  462),  the 
court  held  that  such  warrants,  payable  out  of  a  particular 
fund,  could  not  be  considered  as  a  general  municipal  lia- 
bility with  reference  to  the  constitutional  linutation  on  the 
amount  of  indebtedness  a  city  could  contract.  There  was 
no  thought  at  that  time  that  they  ever  could  become  such 
a  liability  here. 

In  Sotde  v.  Seattle,  6  Wash.  315  (88  Pac.  384,  1080), 
the  court  held  that  where  a  city  had  reached  its  constitu- 
tional limit  of  indebtedness,  it  had  no  power  to  render  it- 
self liable  for  the  cost  of  street  improvements  contracted 
for  subsequent  thereto,  although  the  city  failed  to  levy  an 
assessment  and  provide  a  special  fund  to  pay  for  such 
improvements,  as  it  had  contracted  to  do.  The  principle 
was  also  recognized  that  where  there  was  a  lack  of  statu- 
tory authority  to  construct  such  improvements  by  a  gen- 
eral tax,  or  from  the  general  f\mds  of  the  city,  or  where 
there  was  a  failure  to  acquire  jurisdiction  of  the  subject 
matter,  there  could  be  no  general  liability  established 
against  the  city  in  any  way.  The  city  of  Seattle  had 
power  to  construct  such  improvement  under  its  charter  by 
a  general  tax.  The  city  of  Spokane  has  that  power  (Steph- 
ens V.  SpoJeaney  11  Wash.  41),  and  it  seems  to  be  generally. 
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though  not  universally,  true  of  the  various  towns  and  cities 
of  the  state. 

It  was  also  said  in  Soule  v.  Seaitle  that  an  action  brought 
to  establish  a  general  liability  against  the  city,  where  there 
had  been  a  failure  to  provide  the  special  fund,  was  not 
in  the  nature  of  an  action  ex  delicto^  but  was  for  a  breach 
of  the  original  contract,  or  upon  an  implied  agreement  on 
the  part  of  the  city  to  pay  in  case  of  a  failure  to  provide 
the  special  fund,  where  there  was  no  express  provision  in 
the  contract  holding  the  city  generally  liable. 

We  will  next  refer  to  the  case  of  Stephens  v.  SpohanCy  11 
Wash.  41  (39  Pac.  266),  where  a  judgment  had  been  ren- 
dered in  favor  of  the  city,  upon  a  demurrer  interposed  to 
the  complaint,  and  the  cause  was  reversed  here,  the  court 
holding  that  the  delay  upon  the  part  of  the  city  to  pro- 
vide the  special  fund  as  alleged  was  sufficient  to  establish 
a  general  liability.  There  was  no  contention  that  the  city 
had  lost  its  right  to  proceed  with  the  assessments. 

Thereafter,  in  Thomas  v.  Olympia,  12  Wash.  466  (41 
Pac.  191),  the  court  discussed  and  distinguished  the  cases 
of  Soule  V.  Seattle  and  Stephens  v,  Spokane,  supra,  and 
held  that  where,  in  the  case  of  a  contract  for  street  im- 
provements to  be  paid  out  of  a  particular  fund,  the  city 
had  undertaken  in  good  faith  to  collect  the  assessment  but 
had  been  unable  to  do  so,  owing  to  decisions  of  the  courts, 
and  was  proceeding  to  make  a  new  assessment,  it  could 
not  be  held  liable  for  the  cost  of  the  improvements  out  of 
its  general  fund;  and  that  where  the  contract  provided,  as 
in  that  case,  that  the  contractor  would  look  only  to  the 
special  fund,  he  had  no  right  at  all  to  proceed  against  the 
city  generally  for  the  negligence  of  its  officers.  When  the 
case  of  Stephens  v.  Spokane  was  again  before  this  court 
(14  Wash.  298,  44  Pac.  541),  where  the  city  had  appealed 
from  a  judgment  rendered  against  it  upon  the  trial,  the 
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court  held  that  delay  in  providing  the  fund  was  not  suffi- 
cient to  enable  the  plaintiff  to  recover  of  the  city,  but  that 
it  must  appear  that  there  was  a  loss  of  power  to  further 
prosecute  the  assessment  and  that  the  city  could  not  bind 
itself  to  create  the  fund  within  a  certain  time.  Whatever 
inconsistency,  if  any,  there  may  have  been  between  these 
two  cases  is  immatmal  here. 

In  McEwan  v.  Spokane,  16  Wash.  212  (47  Pac.  433), 
the  court  held  that  where  the  city  had  contracted  to  pro- 
vide the  fund  in  the  shortest  possible  time  under  its  char- 
ter and  ordinances,  and  had  failed  to  do  so,  and  had  un- 
reasonably delayed  enforcing  the  assessments,  it  was  liable 
generally,  and  that  the  city,  and  not  the  contractors,  must 
look  after  the  assessment  and  enforce  its  collection.  The 
right  to  recover  was  placed  on  the  ground  of  delay  alone. 
There  was  no  contention  that  the  statute  of  limitations  had 
nm  against  all  of  the  special  assessments,  but  the  right  to 
recover  was  sustained  as  to  all  of  the  warrants  regardless 
of  such  question. 

In  Bank  of  British  Columbia  v.  Port  Townsend,  16 
Wash.  450  (47  Pac.  896),  while  it  was  in  effect  held  that 
an  action  would  lie  against  the  city  where  there  was  a 
failure  to  provide  the  fund,  there  was  no  discussion  of 
that  question.  The  case  was  disposed  of  on  a  demurrer  to 
the  complaint.  Although  the  complaint  alleged  that  the 
right  to  prosecute  the  assessments  was  lost,  no  importance 
was  attached  to  it.  In  fact  the  mooted  questions  were 
other  than  that  as  the  opinion  shows,  and  it  was  held  that 
the  complaint  stated  a  cause, of  action.  It  was  also  held 
that,  unless  the  contract  was  authorized  by  an  ordinance, 
there  could  be  no  recovery.  The  most  of  these  decisions 
were  by  a  majority  of  the  court  only. 

The  case  of  McEwan  v.  Spokane  is  in  straight  conflict 
with  the  decision  rendered  in  Stephens  v.  Spokane,  when 
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it  was  last  before  the  court,  althougli  there  was  no  direct 
expressed  intent  to  overrule  it,  and  the  same  is  true,  but 
not  in  so  great  a  degree,  perhaps,  of  the  case  of  Bank  of 
British  Columbia  v.  Port  Townsend. 

We  will  first  note  some  of  the  propositions  upon  which 
there  is  no  conflict  in  the  decisions  and  which  we  think 
may  safely  be  regarded  as  settled  here.  One  is  that  there 
can  be  no  general  liability  contracted  or  established  when 
the  municipality  has  reached  the  limit  of  its  indebtedness^ 
Baker  v.  Seattle^  supra;  Soule  v.  Seattlcy  supra;  Winstor^ 
v.  Spokane,  12  Wash.  524  (41  Pac.  888). 

The  first  two  cases  held  that  indebtedness  of  that  charac- 
ter was  not  a  general  indebtedness  and  that  the  conatitu- 
tional  limitation  did  not  apply.  If  such  claims  can  subse- 
quently become  general  liabilities  against  municipalities, 
serious  complications  are  likely  to  arise,  for  in  some  in- 
stances the  debt  limit  would  undoubtedly  be  reached  before 
all  of  such  claims  are  provided  for,  and  there  might  be 
some  question  as  to  which  of  them  should  be  entitled  to 
priority.  If  the  contract  in  terms  purported  to  bind  the 
city  generally  and  was  lawfully  entered  into,  the  question 
should  be  determined  with  reference  to  the  financial  con- 
dition when  such  contract  was  made  (West  v.  Chehalis,  12 
Wash.  369,  41  Pac.  171,  50  Am.  St.  Eep.  896);  and  the 
priority  of  the  respective  times  of  execution  would  be  con- 
trolling in  determining  the  question  as  between  the  various 
contracts,  where  only  a  part  of  them  could  be  made  a  gen- 
eral charge  within  the  debt  limit.  Where  the  contract  con- 
tained no  such  provision  or.  no  binding  provision  in  that 
respect,  and  the  right  is  founded  on  a  breach  of  the  contract 
in  failing  to  provide  the  fund,  a  different  question  arises 
and  it  must  be  decided  with  reference  to  the  time  either 
when  the  delinquency  arose  or  when  it  should  be  judicially 
determined.     Unless  the  latter  time  governs,  there  might 
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be  some  question  as  to  when  the  responsibility  for  the  nn- 
reasonable  delay  becomes  fixed,  especially  considering  the 
fact  that  the  city  could  not  bind  itself  to  provide  the  fund 
in  a  certain  time,  or  in  the  shortest  possible  time,  as  has 
been  sometimes  attempted.  Stephens  v.  Spokaney  14  Wash. 
298. 

Another  proposition  determined  is  that,  where  there  was 
no  power  to  construct  the  improvements  in  the  first  instance 
out  of  the  general  fund,  the  city  cannot  be  made  liable 
for  a  failure  to  provide  the  special  fund.  FindUy  v.  Hvlly 
18  Wash.  286  (48  Pac.  28). 

In  a  number  of  the  foregoing  cases  one,  and  sometimes 
two,  members  of  the  court  dissented  or  did  not  concur  in 
the  opinion,  the  grounds  of  disagreement  generally  not  be- 
ing stated,  and  of  course  they  are  not  particularly  impor- 
tant, but  it  may  be  well  to  observe  that  it  was  occasionally 
upon  some  point  not  discussed  in  the  opinion,  such  as  a 
different  construction  of  the  f acts^  or  as  to  the  application 
of  the  principle  discussed  to  the  case,  which  the  non-con- 
curring members  thought  would  require  a  different  hold- 
ing. There  may  have  been  no  disagreement  as  to  the  law 
announced  in  the  opinion. 

The  next  question  we  will  consider  is  as  to  whether  an 
unreasonable  delay  in  collecting  the  special  fund  is  suffi- 
cient to  sustain  a  general  recovery.  The  provision  involved 
in  this  case  is  as  follows: 

"  The  city  of  Spokane  Falls  further  agrees  that  it  will 
proceed  at  once  to  levy  a  special  tax  or  assessment  upon 
the  property  fronting  upon  the  street  to  be  improved  as 
aforesaid,  for  the  payment  of  the  sum  aforesaid,  and  to 
complete  the  same  and  pay  the  sum  aforesaid  as  herein  pro- 
vided, and  the  city  expressly  covenants  and  agrees  that  it 
will  prosecute  the  business  of  levying  and  collecting  said 
special  tax  or  assessment  without  any  delay  whatever  in 

21—17 


322  GERMAN-AMERICAN  SAVINGS  BANK  v.  SPOKANE. 

Opinion  of  the  Goart— Scott,  G.  J.  [17  Wash. 

any  part  of  the  proceedings  and  within  the  shortest  time 
possible  under  its  charter  and  ordinances  relating  thereto." 

There  was  no  clause  in  the  contract  in  terms  binding 
the  city  generally  to  pay,  and  we  have  held  that  the  city 
could  not  bind  itself  to  provide  the  fund  in  a  specified  time. 
Stephens  v.  Spokane^  14  Wash.  298  (44  Pac.  541).  So 
this  clause  did  not  add  very  much  strength  to  the  contract, 
for  in  the  absence  of  it  the  city  officers  could  doubtless  be 
compelled  to  proceed  diligently  in  collecting  the  fund. 

We  have  held  also  that  the  warrant  holders  could  manda- 
mus the  city  officers  to  proceed  to  collect  the  assessment. 
Soule  V.  Seattle^  supra^  citing  Himmdinann  v.  Oof  ran,  86 
Cal.  411,  which  was  a  proceeding  by  mandamus.  See,  also, 
Statcy  ex  rel.  HemeUy  v.  BaUard,  16  Wash.  418  (47  Pac- 
970),  which  was  a  mandamus  proceeding,  where  the  relator 
was  successful  in  obtaining  a  judgment  against  the  city  of- 
ficers to  proceed.  Other  authorities  sustaining  this  proposi- 
tion are  Reock  v.  Mayor^  33  N.  J.  Law,  129;  Wren  v.  In- 
dianapoliSy  96  Ind.  206,  and  Elliott  on  Roads  and  Streets, 
p.  437;  and  more  might  be  cited. 

There  are  some  authorities  against  this  proposition,  one 
being  the  Diamond  Match  Co.  v.  Powers,  51  Mich.  145 
(16  N.  W.  314),  where  it  was  held  that  mandamus  is  not 
adapted  to  cases  calling  for  continuous  action  but  only 
to  enforce  a  particular  act.  But  if  the  remedy  by  manda- 
mus proves  inadequate  or  inefiFective,  or  if  for  any  other 
reason  the  proceedings  could  not  be  effectively  enforced 
through  the  regular  channels,  we  approve  the  doctrine  laid 
down  in  Soule  v,  Seattle^  supra,  that  the  courts  could  msike 
and  enforce  the  assessment.  ^  There  is  no  reason  why  an 
action  in  equity  could  not  be  effectual  to  enforce  and  pro- 
tect the  rights  of  all  parties.  Such  a  right  has  been  recog- 
nized and  enforced,  notwithstanding  the  fact  that  manda- 
mus would  lie.    City  of  Louisville  v.  Hyatt,  5  B.  Mon.  199. 
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Probably  a  city  tax  payer  outside  of  the  particular  as- 
sessment district  could  mandamus  the  city  officers  to  pro- 
ceed to  collect  the  special  assessments  in  order  to  prevent 
the  expense  of  the  improvement  from  becoming  a  general 
charge  against  the  city  to  his  injury,  but,  as  between  such 
tax  payer  and  the  warrant  holder,  justice  would  require  that 
the  burden  should  be  placed  on  the  latter,  for  he  is  a  party 
directly  and  primarily  interested.  Such  outside  tax-payer 
would  have  no  voice  in  the  proceedings  originally,  unless 
perhaps  where  the  contract  in  terms  bound  the  city  gen- 
erally. He  would  have  no  right  to  remonstrate  against 
the  improvement  as  is  usually  given  to  the  tax-payers  in 
the  district,  and  would  not  be  heard  to  contest  or  resist  the 
contemplated  action.  In  most  instances  where  the  liability 
of  the  city  has  been  sustained,  it  has  been  on  the  ground 
that  the  city  officers  were  the  agents  of  the  entire  city, 
and  that  the  city  was  liable  for  a  failure  upon  their  part 
to  collect  the  fund.  The  decisions,  however,  have  not  been 
uniform  in  this  respect,  for  in  some  cases  it  has  been  held 
that  the  city  officers  in  such  instances  are  not  the  agents 
of  the  entire  city,  but  simply  the  agents  of  the  particular 
district  for  the  purpose  of  carrying  into  effect  a  special 
improvement  concerning  the  district. 

An  investigation  of  the  decisions  elsewhere  upon  the 
subject  of  such  claims  shows  them  to  be  in  hopeless  conflict. 
They  are  complicated  also  by  the  varying  conditions  of  the 
respective  contracts.  In  some  instances,  the  city  had  power 
to  construct  the  improvement  by  a  general  tax.  In  others, 
the  power  was  limited  to  an  assessment  upon  the  property 
benefited.  Some  of  the  contracts  contained  a  guaranty  that 
the  city  would  provide  the  fund.  In  some  cases  the  rights 
of  the  contractors  were  expressly  limited  by  the  contract 
to  the  special  assessment,  there  being  a  provision  that  they 
would  in  no  event  look  to  the  city  for  payment;  and  there 
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is  a  conflict  in  the  decisions  here  also,  for  in  some  cases, 
notwithstanding  such  a  provision,  it  has  been  held  that  the 
city  was  liable  generally  where  the  fund  had  not  been  pro- 
vided through  the  fault  or  negligence  of  the  city  officers. 

In  New  York  the  doctrine  of  a  general  municipal  lia- 
bility in  such  cases  is  recognized.  The  latest  case  from 
that  state  to  which  our  attention  has  been  called  is  BeiUy 
V.  Albany^  112  K  Y.  80  (19  N.  E.  508).  In  that  case 
the  city  was  held  liable  on  such  a  contract  for  an  unrea- 
sonable delay  in  collecting  the  special  assessments.  There 
are  a  number  of  New  York  decisions  upon  this  subject,  and 
we  shall  not  undertake  to  review  them  aU,  but  will  call 
attention  to  a  few  of  them  where  some  new  features  are 
involved.  In  Cumming  v.  Mayor^  11  Paige,  596,  the  same 
ruling  was  had.    It  was  said  that  the  — 

"  local  tax  is  a  fund  which  has  been  provided  by  the  leg- 
islature to  reimburse  the  corporation  for  the  expenses  of 
an  improvement  which  it  has  either  paid  or  become  liable 
to  pay.  And  if  the  corporation,  voluntarily,  or  by  com- 
pulsion, pays  such  expenses  out  of  its  general  funds,  any 
citizen  who  pays  taxes  may  apply  to  the  proper  tribunal 
to  compel  the  corporation  to  cause  the  general  fund  to  be 
reimbursed,  by  an  assessment  and  collection  of  the  expense 
of  such  improvement  from  the  owners  of  the  property 
benefited,  or  out  of  the  property  itself,  as  authorized  and 
directed  by  the  charter." 

There  may  have  been  some  conflict  in  the  New  York 
cases,  at  least  they  are  not  clearly  reconcilable.  In  the 
earlier  case  of  Lake  v.  Trust^y  4t  Denio,  520,  it  seems  to 
have  been  held  that  there  was  no  such  liability,  and  it  was 
intimated  that  there  might  be  an  action  on  the  case  against 
the  city  officers  personally  for  a  failure  to  perform  their 
duties.  Also,  see,  Tone  v.  Mayor,  70  N.  Y.  157;  New^ 
York  &  B.  S,  M.  &  L.  Co.  v.  Brooklyn,  71  N.  Y.  580,  and 
McCullough  r.  Mayor,  23  Wend,  458 — ^to  the  same  effect 
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apparently.  But  the  later  eases  of  Beilly  v.  Albany ^  supra^ 
and  McCormack  v.  Brooklyn,  108  N.  Y.  49  (14  N.  E. 
808),  held  that  there  Was  such  a  liability,  and  the  de- 
cisions of  that  state  may  fairly  be  said  to  support  the  doc- 
trine. 

In  Kansas  the  doctrine  has  been  sustained.  In  Atchison 
V.  Byrnes,  22  Kan.  65,  the  city  was  held  generally  liable, 
citing  City  of  Leavenworth  v.  Mills,  6  Kan.  288,  and  City 
of  Wyandotte  v.  Zeitz,  21  Kan.  649.  See,  also,  City  of 
Atchison  v.  Leu,  48  Kan.  188  (29  Pac.  467). 

The  force  of  these  decisions,  however,  as  authority  here 
is  much  weakened  by  the  holding  that  the  contractor  had 
no  other  remedy  than  to  sue  the  city  generally.  The  right 
to  mandamus  the  board  to  enforce  making  the  assessment 
was  not  recognized  or  discussed.  The  cases  took  the  view 
also  that  the  city  was  bound  in  the  first  instance  and  that 
the  provision  for  assessing  the  property  benefited  was  in- 
tended to  reimburse  the  general  fund.  In  City  of  Leaven- 
worth V.  Bankin,  2  £jin.  357,  it  was  held  that  the  mode 
prescribed  to  create  a  general  liability  must  be  pursued, 
and  the  rule  with  regard  to  strict  construction  of  the  powers 
of  municipal  officers  and  agents  was  recognized.  It  seems 
that  the  prescribed  mode  had  been  pursued  in  the  other 
cases. 

In  Oregon  the  doctrine  has  been  sustained.  In  Portland 
L.  &  M.  Co.  V.  East  PoHland,  18  Ore.  21  (22  Pac.  536), 
a  general  liability  was  recognized,  and  the  case  seemed  to 
proceed  on  the  ground  also  that  the  right  upon  the  part 
of  the  city  to  collect  the  special  assessment  was  lost  or  in- 
operative. In  the  opinion  of  Lobd,  J.,  it  is  stated  that  it 
might  be  necessary  to  get  additional  legislation  to  that 
end.  In  that  case  the  opinion  of  Stbahan,  J.,  holds  that 
the  method  of  charging  the  city  might  be  different  from 
that  required  under  the  charter  for  contracting  a  general 
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obligation,  but  in  that  state  the  decisions  have  gone  to  an 
extreme  in  sustaining  such  a  liability.  In  North  Pacific 
L.  &  M.  Co.  V.  East  Portland,  14  Ore.  3  (12  Pac.  4),  the 
city  was  held  liable,  although  it  could  not  have  contracted 
a  direct  general  liability  in  the  first  instance.  In  Comr 
mercial  National  Bank  v.  Portland,  24  Ore.  188  (83  Pac. 
532,  41  Am.  St.  Rep.  864),  it  was  held  that  a  stipulation 
providing  that  the  contractor  should  look  only  to  the  par- 
ticular fund  would  not  relieve  the  city  from  a  general 
liability  in  the  case  of  negligence  in  failing  to  provide  the 
fund.  In  Little  v.  PoHland,  26  Ore.  235  (37  Pac.  911), 
it  was  held  by  that  court  that  the  liability  for  negligently 
failing  to  raise  such  a  fund  was  one  arising  ex  delicto  and 
that  the  city  was  liable  regardless  of  its  debt  limit.  Upon 
that  theory  the  holdings  of  the  court  could  be  sustained. 
But,  in  our  opinion,  the  authorities  elsewhere  do  not  sup- 
port the  proposition  that  such  an  action  sounds  in  tort.  At 
least,  that  is  the  general  view  taken,  and  we  have  followed 
it.  Consequently  the  decisions  of  that  state  could  not  be 
regarded  as  bearing  strongly  here  upon  the  doctrine  of  a 
general  liability. 

In  Illinois  the  doctrine  of  a  general  liability  has  been 
endorsed,  and  to  the  extreme  limit,  also,  in  an  instance  or 
two.  In  Maker  v.  Chicago,  38  HI.  266,  it  was  held  that 
a  city  could  be  estopped  where  it  proceeded  in  disr^ard 
of  its  own  ordinances;  also  that,  notwithstanding  an  ex- 
press provision  in  the  contract  to  look  only  to  the  special 
fund,  the  city  would  be  liable  generally  in  case  of  an 
unreasonable  delay.  In  the  later  case  of  Chicago  v.  People, 
48  HI.  416,  it  was  held  in  a  mandamus  proceeding  to  com- 
pel payment,  that  the  contractor  was  bound  by  such  a  stipu- 
lation, it  appearing  that  the  city  was  then  in  good  faith 
proceeding  with  the  collection  of  the  assessment.  And 
Maher  v.  Chicago,  supra,  wa?  distinguished  on  the  ground 
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that  there  a  special  assessment  could  not  be  levied  for  want 
of  power,  and  the  court  said  it  would  hold  differently  in 
the  case  before  it  if  the  city  were  acting  in  bad  faith  such 
as  would  be  indicated  by  an  unreasonable  delay,  or  if 
there  were  defects  in  the  special  assessment  proceedings 
which  the  city  could  not  cure.  In  Chicago  v.  Sexton^  116 
ni.  280  (2  N.  E.  268),  the  city  was  held  Uable  for  want 
of  fidelity,  or  for  the  negligence  of  those  who  were  au- 
thorized to  act  for  it,  and  it  was  held  that  such  liability  was 
not  within  the  limitation  in  regard  to  the  creation  of  in- 
debtedness. This  case  involved  a  building  contract.  But  in 
Oaddis  v.  Richland  County^  92  111.  119,  which  was  a  rail- 
road bond  case,  in  discussing  the  acts  of  public  officers,  it 
was  held  that  they  must  follow  the  mode  prescribed  by  law 
in  order  to  create  an  indebtedness,  and  the  doctrine  of 
strict  construction  was  recognized.  These  last  two  cases 
would  seem  to  be  inconsistent  in  so  far  as  the  debt  limit, 
at  least,  is  concerned  with  the  Sexton  case. 

In  Morgan  v.  DubuqaCy  28  Iowa,  575,  it  was  held  that 
the  city  was  liable  for  such  improvements  where  there  was 
a  failure  for  an  unreasonable  time  to  collect  the  assess- 
ments. There  was  a  stipulation  in  the  contract  for  pay- 
ment when  the  assessments  were  collected.  There  was  no 
discussion  of  the  question  in  the  opinion.  In  Bucrofi  v. 
City  of  Council  Bluffs^  63  Iowa,  646  (19  K  W.  807), 
which  involved  a  grading  contract,  where  the  contractor 
had  agreed  to  take  for  his  pay  assessment  certificates  upon 
owners  of  abutting  property,  and  there  was  no  power  to 
assess  such  owners  therefor,  it  was  held  that  the  city  was 
liable  for  the  contract  price.  The  city  had  power  to  con- 
struct such  improvements  out  of  its  general  fund,  and  it 
was  held  that  the  assumption  of  power  to  make  the  assess- 
ment was  sufficient  to  bind  the  city.  See,  also,  Scofield  v. 
City  of  Council  Bluff 8^  68  Iowa,  695  (28  K  W.  20);  PoJk 
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County  Savings  Bank  v.  State^  69  Iowa,  24  (28  N.  W. 
416). 

The  decisions  in  that  state  support  the  general  liability 
doctrine. 

The  same  is  also  true  of  the  state  of  Kentucky,  according 
to  the  following  decisions  before  us.  In  City  of  LouisviOs 
V.  Hyatty  5  B.  Mon.  199,  which  was  an  action  in  equity  to 
enforce  such  assessments  against  the  property  owners,  and 
also  to  recover  payment  of  the  city  where  the  contract  pro- 
vided that  the  contractors  would  look  to  the  lot  owners  for 
payment,  it  was  held,  the  assessment  being  void,  that  the 
contractors  could  recover  of  the  city,  the  city  having  power 
to  construct  such  improvements  out  of  its  general  fund. 
See,  also,  Kearney  v.  Covington,  1  Mete.  (Ky.)  389.  It 
was  said  in  that  case,  although  not  necessary  to  its  decision, 
that  the  city  would  be  liable  even  if  it  had  no  power  to 
construct  such  improvements  out  of  its  general  fund. 

In  Allen  v.  JanesviUe,  35  Wis.  403,  where  the  assess- 
ment was  void  and  could  not  be  cured,  the  city  was  held 
liable.  It  was  said  that  no  limitation  on  the  general  power 
to  make  a  binding  contract  by  the  city  had  been  disre- 
garded.   See,  also,  Eilert  v,  Oshhoshy  14  Wis.  586. 

It  may  be  said  that  the  decisions  in  New  York,  Illinois, 
Iowa,  Kentucky  and  Wisconsin  fairly  support  the  doctrine 
of  a  general  liability  here;  but  some  of  them  are  weakened 
by  their  decisions  in  other  cases  holding  to  a  strict  construc- 
tion with  reference  to  the  acts 'of  municipal  officers,  the 
same  principle  being  involved. 

In  California  the  doctriiie  of  such  a  liability  has  been 
partially  recognized,  but  upon  a  diflPerent  ground.  In 
Argenti  v.  San  Francisco,  16  Cal.  256,  the  city  had  col- 
lected a  portion  of  the  assessment  which  had  been  trans- 
ferred to  its  general  fund.  It  was  held  that  the  city  was 
primarily  liable.    In  the  opinion  of  Field,  J.,  it  was  held 
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that  the  mode  for  contracting  a  general  liability  had  been 
pursued;  that  it  was  necessary  to  follow  the  mode,  and  that 
the  city  must  proceed  by  an  ordinance  where  one  was 
required;  alBO>  that  an  estoppel  would  not  arise  upon  the 
ground  that  the  whole  city  had  been  benefited.  Field,  J., 
said,  in  part: 

"  But  I  place  my  concurrence  in  the  judgment  heretofore 
rendered  in  this  case  upon  the  validity  of  the  contracts  with 
the  city,  which  were  completed  by  the  acceptance  of  the 
proposals  of  the  contractors,  and  the  primary  liability  of 
the  city  for  the  work  performed  thereunder.  I  have  been 
thus  explicit,  because  I  do  not  consider  that,  independent 
of  such  contracts,  any  liability  would  attach  to  the  city  for 
the  improvement  of  the  streets.  A  municipal  corporation 
can  only  act  in  the  cases  and  in  the  mode  prescribed  by  its 
charter,  and  for  street  improvements  of  a  local  naturey  ex- 
press contracts,  authorized  by  ordinance,  are  necessary  to 
create  a  liability.  The  doctrine  of  liability,  as  upon  im- 
plied contracts,  has  no  application  to  cases  of  this  charac- 
ter." 

In  McCrachen  v.  San  FranciscOy  16  Cal.  591,  it  was  held 
that  there  could  be  no  ratification  where  there  was  no 
original  power  to  make  the  contract,  and  that  where  the 
power  could  only  be  exercised  in  a  particular  manner,  the 
ratification  must  pursue  the  same  mode,  the  doctrine  of 
strict  construction  being  recognized.  See,  also,  McCoy  v. 
Brianty  53  Cal.  247,  on  the  question  of  limited  powers 
and  manner  of  proceeding,  and  Zottman  v.  San  Francisco. 
20  Cal-  97  (81  Am.  Dec.  96),  for  comments  on  former 
California  cases.  These  decisions  cannot  be  said  to  sup- 
port a  general  liability  here.  On  the  contrary,  they  sup- 
port the  propositions  that  the  prescribed  mode  of  contract- 
ing must  be  pursued,  and  that  the  liability  cannot  arise 
by  estoppel,  and  in  no  event  could  a  liability  in  excess  of 
the  power  to  contract  be  created. 
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The  same  is  true,  we  think,  of  Texas,  Ohio  and  Michi- 
gan, in  so  far  as  we  are  enlightened  by  the  decisions  be- 
fore ns.  In  City  of  Bryan  v.  Page,  51  Tex.  632,  which 
was  an  action  to  recover  for  services  as  an  attorney,  it  was 
held  that  where  the  city  had  the  power  to  employ  by  ordi- 
nance, its  officers  could  not  employ  in  the  absence  of  one; 
that  the  city  was  not  bound  on  the  implied  contract,  and 
was  not  estopped  in  consequence  of  having  had  the  benefit 
of  the  services. 

In  Creigldon  v,  Toledo j  18  Ohio  St.  447,  where  the  con- 
tractor was  empowered  to  collect  the  assessments  and  where 
some  of  the  property  sold  thereunder  did  not  bring  enough 
to  meet  the  amount  of  the  assessments  thereon,  it  was  held 
that  where  there  was  an  express  contract  none  could  be 
implied,  and,  the  mode  of  payment  having  been  stipulated, 
the  contractor  was  bound  by  it  notwithstanding  there  was 
a  deficiency,  and  that  there  could  be  no  implied  guaranty 
upon  the  part  of  the  city  that  the  amount  should  be  suffi- 
cient. 

In  Goodrich  v.  Detroit^  12  Mich.  279,  which  involved 
a  paving  contract  which  had  been  performed  by  a  contrac- 
tor who  was  to  be  paid  out  of  the  special  fund,  and  where 
the  special  assessments  therefor  had  been  collected  by  the 
city  collector,  but  which  he  had  not  paid  over  to  the  city 
treasurer  and  was  thought  to  have  misappropriated,  a  suit 
being  pending  upon  his  bond  therefor,  it  was  held  that, 
as  the  contract  provided  for  payment  when  the  assessments 
were  collected  by  the  city  collector  and  paid  over  to  the 
treasurer,  the  contoractor  could  not  recover  of  the  city  on  the 
facts  shown,  although  the  city  had  agreed  to  collect  the 
assessments  with  reasonable  care  and  dispatch.  It  was 
shown  that  the  suit  against  the  collector  was  brought  in 
ITovember,  1861,  a  demurrer  was  interposed  in  January, 
1862,  and  no  further  steps  had  been  taken  in  the  prosecu- 
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tion  of  the  action  when  the  contractor  sued  the  city  in  May, 
1863.  It  was  held  that  the  charge  of  negligence  was  not 
sustained  by  the  facts  shown,  but  it  does  not  clearly  appear 
what  the  court  would  have  held  if  it  had  thought  negli- 
gence was  established  by  the  agreed  case.  The  city  had  no 
power  to  construct  such  improvements  out  of  its  general 
fund. 

The  above  cases  from  the  last  mentioned  four  states  are 
not  referred  to  as  being  directly  and  strongly  against  the 
doctrine  of  a  general  liability  here  in  all  its  phases,  but  as 
being  against  some  of  the  grounds  on  which  a  liability  is 
urged  in  other  states,  and  as  tending  against  it  generally, 
and  in  harmony  with  our  holdings  upon  like  principles  in 
many  instances. 

Saxton  V.  St.  Joseph^  60  Mo.  153,  which  is  the  latest 
adjudication  in  that  state  called  to  our  attention,  is  against 
the  doctrine  squarely,  and  in  effect  overruled  an  earlier 
case,  viz. :  Fisher  v.  St  Louis,  44  Mo.  482,  taking  a  dif- 
ferent view.  It  was  held  also  that  a  charge  of  negligence 
was  not  sustained  by  a  showing  of  defective  proceedings 
by  the  council. 

In  New  Jersey  the  decisions  seem  to  conflict  as  to  the 
principle  involved.  In  Reock  v.  Mayor,  33  N.  J.  Law, 
129,  which  was  an  action  by  a  property  owner  to  recover 
damages  for  the  alteration  of  a  grade  in  improving  a  street, 
where  such  damages  were  to  be  paid  by  an  assessment  upon 
the  property  benefited  by  the  improvement,  and  where  the 
council  had  neglected  to  make  the  assessment,  it  was  held 
that  the  plaintiff  could  not  recover.  In  the  later  case  of 
Knapp  V.  Mayor,  38  N.  J.  Law,  371,  which  was  an  action 
upon  improvement  certificates  issued  to  a  contractor  for  im- 
proving a  street  where  the  city  had  neglected  to  collect  the 
assessments  on  property  benefited,  a  contrary  principle  is 
recognized,  and  the  right  to  recover  was  sustained,  regard* 
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less  of  whether  the  city  could  collect  the  amounts.  But 
in  a  still  later  case,  viz. :  Paret  v.  Bayonne,  40  N.  J.  Law, 
833,  the  principle  adopted  in  Reoch  v.  Mayor  was  reaf- 
firmed, the  court  saying: 

"The  rule  attempted  to  be  vindicated  in  this  case  is 
plainly  this:  That  by  a  certain  course  of  law,  a  city  can  be 
made  liable,  by  a  suit,  for  the  expenses  incurred  in  taking 
land  for  a  public  improvement,  and  the  burthen  imposed 
upon  the  city  at  large,  although  the  charter  prescribea  the 
mode  of  having  such  expenses  assessed,  and  provides  for 
their  payment  by  the  owners  of  the  particular  lands 
specially  benefited.  It  is  obvious  that  this  is  an  endeavor 
to  subvert  the  legislative  scheme,  which  is  to  have  the  dam- 
ages ascertained  in  an  appointed  manner,  and  paid  by  a 
certain  class  of  persons.  This,  it  has  been  repeatedly  de- 
cided in  this  state,  cannot  be  done." 

Here,  in  fact,  a  much  stronger  case  was  presented  in 
favor  of  the  claimant  than  the  last  one  referred  to,  for, 
instead  of  a  voluntary  contractor,  the  court  was  dealing 
with  the  rights  of  a  man  whose  land  was  taken  from  him  by 
compulsory  process  for  the  purposes  of  the  improvement. 

But  neither  of  the  former  cases  was  referred  to,  and  this 
is  the  latest  case  from  that  state  called  to  our  attention. 

In  Indiana  the  non-liability  doctrine  is  strongly  sus- 
tained by  a  line  of  decisions.  The  latest  before  us  is  that 
of  Quill  V.  Indianapolis^  124  Ind.  292  (23  K  E.  788), 
where  it  is  held  that,  in  making  and  collecting  such  assess- 
menti),  the  city  authorities  do  not  act  as  the  general  agents 
of  the  city,  but  as  special  agents  of  the  district;  also,  that 
issuing  bonds  or  certificates  which  show  upon  their  face 
that  they  are  issued  in  the  course  of  constructing  a  street 
improvement  and  are  payable  out  of  a  special  fund  to  be 
derived  from  assessments  upon  the  property  bordering  on 
the  street,  is  very  far  from  creating  a  debt  against  the  city; 
that  assessments  for  street  improvements  are  upheld  on 
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the  ground  that  the  adjacent  property  upon  which  the  cost 
of  the  improvement  is  assessed  is  enhanced  in  value  to  an 
amount  equal  to  the  sum  assessed  against  it,  and  that  the 
owners  have  received  a  pecuniary  benefit  which  the  citizens 
do  not  share  in  common;  that  the  municipality  as  such  is 
not  benefited  by  the  improvement,  and  there  is  hence, 
under  the  law  in  question,  neither  a  legal  nor  a  moral  ob- 
ligation on  the  city  at  large  to  pay  for  it.  See,  also. 
Board  v.  Fullen,  111  Ind.  410  (12  N.  E.  298);  Wren  v. 
Indianapolis^  96  Ind.  206;  Town  of  Tipton  v.  JoneSy  77 
Ind.  307;  City  of  New  Albany  v.  Sweeney y  13  Ind.  245; 
Johnson  v,  Indianapolis^  16  Ind.  227;  City  of  Oreencastle 
V.  Allen^  43  Ind.  347. 

In  the  last  mentioned  case  it  was  held,  where  the  en- 
gineer refused  to  make  an  assessment,  and  the  council  re- 
fused to  issue  precepts,  upon  a  proper  application,  against 
the  property  holders,  that  a  suit  could  not  be  maintained 
against  the  town,  and  that  the  contractors'  remedy  was  by 
mandamus,  citing  many  authorities. 

We  have  held  in  harmony  with  these  and  other  au- 
thorities upon  the  subject  coming  from  states  where  the 
non-liability  doctrine  is  recognized,  upon  many  points.  For 
instance,  in  the  capitol  building  case  (Allen  v.  Orimes, 
9  Wash.  424,  37  Pac.  662),  it  was  held  that,  even  though 
the  state  could  be  sued,  no  cause  of  action  could  be  stated 
against  it  by  a  warrant  holder,  and  that  such  holder  was 
limited  to  a  right  to  require  the  officers  to  perform  their 
duties,  that  the  obligations  to  be  issued  there  would  create 
no  liability  against  the  state  in  any  manner,  but  only 
against  the  fund,  and  it  never  was  supposed  for  a  moment 
that  if  anything  should  happen  to  the  land  grant,  or  if  any 
contingency  should  arise  whereby  enough  money  should 
not  be  forthcoming  to  pay  the  warrants,  the  state  would  be 
liable.    It  would  be  hard  to  point  out  a  difference  between 
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the  equities  of  that  kind  of  a  contract  and  an  ordinary  street 
improvement  contract.  Both  are  payable  out  of  a  particu- 
lar fund.  In  each  the  respective  officers  might  fail  to  per- 
form their  duties. 

The  same  is  true  of  Winston  v,  Spokane^  supray  where 
we  held  that  the  obligations  there  in  question,  payable  out 
of  the  water  system  fund,  did  not  constitute  a  city  indebt- 
edness. This  case  was  reaffirmed  in  Kenyan  v.  SpoJeaney 
ante,  p.  57  (48  Pac.  783).  The  holding  in  Findley  v.  Hull, 
supra,  that  there  could  be  no  recovery  against  the  city, 
is  not  in  harmony  with  the  decisions  of  most  of  the  states 
sustaining  the  general  liability  doctrine,  but  lines  up  with 
many  of  those  on  the  other  side  of  the  question.  The 
same  is  true  of  the  case  of  Tacoma  Light  &  Water  Co, 
V.  Tacoma,  13  Wash.  115  (42  Pac.  633),  holding  to  a 
strict  construction  of  the  powers  of  municipal  officers. 
Others  might  be  cited  holding  also  against  the  doctrine 
of  estoppel  as  applied  to  their  acts.  Our  decisions  we  be- 
lieve to  have  been  consistent  on  that  line,  except  as  to 
some  of  these  street  improvement  cases.  Such  represen- 
tatives were  not  originally,  nor  now  generally,  looked  upon 
as  paternal  boards  or  officers  with  general  powers  and  re- 
sponsibilities in  any  way  affecting  the  citizen,  but  only 
as  authorized  to  bind  their  constituents  in  certain  speci- 
fied ways.  The  other  view  is  an  innovation  and  dangerous 
in  principle. 

The  supreme  court  of  the  United  States  has  held  strongly 
to  the  strict  construction  theory  as  applied  to  municipal- 
ities and  municipal  officers.  In  a  late  case,  that  of  Bren- 
ham  V.  German  American  Bank,  144  U.  S.  173  (12  Sup. 
Ct.  559),  it  was  held  that  power  conferred  upon  a  muni- 
cipal corporation  to  borrow  money  did  not  authorize  it 
to  issue  municipal  bonds  therefor,  and  although  the  bonds 
which  had  been  issued  thereunder  were  in  the  hands  of 
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an  innocent  purchaser  for  value,  it  was  held  that  there 
could  be  no  recovery.  Many  cases  were  cited  and  com- 
mented on  and  some  earlier  ones  overruled. 

In  Peake  v.  New  Orleans,  139  U.  S.  342  (11  Sup.  Ct. 
541),  while  the  case  is  not  exactly  in  point  with  the  one 
before  us,  in  that  a  particular  board  of  city  officers,  in- 
stead of  the  general  council,  had  been  designated  by  the 
legislature  for  the  carrying  on  of  the  improvement,  it  was 
held  that  there  was  no  general  liability  upon  the  part  of 
the  city  to  make  good  the  contract.  While  some  impor- 
tance was  attached  to  the  point  mentioned,  yet  the  argu- 
ment proceeds  against  the  right  to  recover  of  the  munic- 
ipality at  all  in  such  cases.  In  some  respects  the  contract 
there  in  question  was  stronger  against  the  city  than  the 
ordinary  street  improvement  contract,  especially  that  part 
with  reference  to  funding  the  indebtedness  in  bonds  of  the 
city.  The  court  in  its  opinion  quoted  from  Cooley  on 
Taxation,  page  416,  stating  in  substance  that  general  taxes 
are  exacted  in  return  for  general  benefits,  but  that  special 
assessments  are  made  upon  the  ground  of  special  benefits 
to  a  limited  portion  of  the  community;  that  they  are  sup- 
posed to  suffer  no  pecuniary  loss  thereby,  their  property 
being  enhanced  in  value  to  an  amount  equal  to  the  expen- 
diture, and  that  "  this  is  the  idea  that  underlies  all  these 
levies."  That  being  true,  there  is  no  basis  for  making 
them  a  public  charge  in  such  instances.  Of  course,  it  is 
generally  put  upon  the  ground  of  the  negligence  and 
agency  of  the  city  officers,  but  it  is  not  well  grounded. 
The  court  said  there  that,  although  the  board  was  derelict 
in  its  duty,  the  city  could  properly  say  to  the  warrant 
holder:  "Tour  remedy  was  mandamus  to  compel  prompt 
and  efficient  action  by  that  board,"  and  quoted  approv- 
ingly from  Judge  Dillon  as  follows: 
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"  Why  should  all  be  taxed  for  the  failure  of  the  council 
to  do  its  duty  in  a  case  where  the  contractor  has  a  plain 
remedy,  by  mandamus,  to  compel  the  council  to  make  the 
necessary  assessment  and  proceed  in  the  cpUection  thereof 
with  the  requisite  diligence? " 

And  the  court  says:  "  On  what  principle  of  right  and 
justice  can  he  [the  warrant  holder]  ignore  this  remedy 
and  charge  the  municipality  and  burden  all  the  taxpayers 
of  the  city? "  It  states  also  that  the  mere  fact  of  non-col- 
lection did  not  prove  dereliction  of  duty.  If  there  had 
been  dereliction  of  duty,  the  court  inquired  what  would 
be  the  measure  of  liability,  as  there  was  no  guaranty  of 
payment  in  the  contract.  The  whole  trend  of  this  case 
is  strongly  against  holding  municipalities  generally  liable 
on  such  contracts.  In  concluding  its  majority  opinion  the 
court  said: 

"  It  is  equally  the  duty  of  this  court,  as  of  all  others, 
to  see  to  it  that  no  burden  is  cast  upon  taxpayers,  citi- 
zens of  a  municipality,  which  does  not  spring  from  that 
which  is  justly  and  equitably  a  debt  of  the  municipality; 
and,  when  a  contract  for  local  improvements  is  entered 
into,  the  contractor  must  look  to  the  special  assessments, 
and  to  them  alone,  for  his  compensation,  and  if  they  fail, 
without  dereliction  or  wrong  on  the  part  of  the  city  neither 
justice  nor  equity  will  tolerate  that  it  be  charged  as  debtor 
therefor." 

Although  the  court  made  use  of  the  expression,  "  with- 
out dereliction  or  wrong  on  the  part  of  the  city,"  here  in 
discussing  the  case,  it  nowhere  appeared  what  the  court 
would  hold  in  case  of  such  dereliction,  nor  what  the  court 
would  deem  dereliction  on  the  part  of  the  city.  We  do 
not  take  that  expression  as  an  intimation  of  any  particu- 
lar strength  that  such  liability  could  be  sustained,  in  the 
opinion  of  the  court  on  the  ground  of  neglect  of  the  city 
officers,  for  the  whole  trend  of  the  argument  is  against  it, 
as  well  as  the  authorities  quoted. 
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Nor  is  the  case  of  Hitchcock  v.  Oalvcstoriy  96  TJ.  S. 
341y  in  conflict  with  the  foregoing,  for  in  that  case  the 
general  bonds  of  the  city  were  issued,  not  limited  to  the 
assessment  fund,  and  the  resort  to  lot  owners  upon  the 
assessment  was  for  the  reimbursement  of  the  city. 

In  1  Dillon  on  Municipal  Corporations  (4th  ed.),  at 
§  459,  it  is  said: 

"  So,  where  the  corporation  orders  local  street  improve- 
ments to  be  made,  for  which  the  abutters  are  the  parties 
ultimately  liable,  and  which  by  the  charter  must  be  made 
in  a  prescribed  mode,  if  made  without  any  contract  or  a 
valid  one,  the  doctrine  of  implied  liability  does  not  apply 
in  favor  of  the  contractor,  unless,  indeed,  the  corporation 
has  collected  the  amount  from  the  adjoining  owners  and 
has  it  in  its  treasury." 

And  at  §  482  it  is  said: 

"  It  has  been  several  times  decided  that  where  the  ex- 
pense of  making  a  local  improvement  is  not  to  be  raised 
by  a  general  tax,  but  solely  upon  the  property  benefited, 
a  failure  of  the  corporation,  though  it  is  only  the  agent 
of  the  owners  to  be  assessed,  to  disdiarge  its  duty,  by  mak- 
ing the  necessary  assessment,  or  its  unreasonable  delay  in 
collecting  and  paying  over  the  money,  gives  the  contractor 
a  right  to  recover  his  compensation  in  an  action  against 
the  corporation.  The  cases  on  the  point  are  conflicting. 
The  right  to  a  general  judgment  shouldy  in  our  opinion, 
be  limited,  in  any  event,  to  ca^es  where  the  corporation 
can  afterwards  reimburse  itself  by  an  assessmsntJ^ 

But  why  should  a  judgment  be  allowed  at  all  against 
the  municipality,  as  the  contractor  or  warrant-holder  has 
a  right  to  proceed  against  the  officers,  or  the  property  per- 
haps, and  enforce  the  assessment?  Why  subject  the  city 
to  the  primary  liability?  The  property  in  some  instances 
might  not  bring  enough  to  reimburse  the  city,  if  that  is 
to  be  the  controlling  idea. 

In  Elliott  on  Roads  and  Streets,  at  pages  436  and  437, 
it  is  said: 

23—17  WA8B. 
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"  The  doctrine  that  a  breach  of  duty  will  render  the  pub- 
lic corporation  liable  to  pay  for  an  improvement  which 
has  conferred  a  special  benefit  upon  a  property  owner  has 
a  very  slender  support  in  principle,  if,  indeed,  it  has  any 
support  at  all,  unless  it  is  limited  to  cases  where  the  pub- 
lic corporation  secures  and  misappropriates  the  money  col- 
lected on  the  assessment.  It  is  not  just  to  compel  the 
citizens  generally  to  pay  for  a  special  benefit,  and  this  is 
done  by  taking  money  out  of  the  corporate  treasury  to 
pay  a  local  assessment.  Public  corporations  are  instrumen- 
talities of  government,  and  their  officers  are  public  officers 
with  defined  and  limited  authority,  and  the  contractor 
ought  to  satisfy  himself  that  the  assessment  can  be  col- 
lected from  those  who  are  benefited,  and  this  he  can  do 
by  looking  into  the  law  and  examining  public  records 
which  are  open  to  inspection.  The  officers  who  fail  in 
their  duty  are  not  the  corporation,  for  that  is  composed  of 
the  citizens  of  the  locality,  and  the  corporate  officers  are 
as  much  the  representatives  of  the  citizens  specially  bene- 
fited as  of  any  of  the  others.  If  these  officers  fail  to  do 
their  duty  they  can  be  coerced  by  mandate,  and  to  this 
remedy  the  contractor  should  be  confined,  for  it  is  far  more 
just  and  reasonable  to  impose  upon  him  the  duty  of  watch- 
ing the  proceedings  than  it  is  to  impose  it  upon  the  citi- 
zens generally,  who,  having  no  special  interest  in  the  pro- 
ceedings, have  a  right  to  presume  that  the  officers  have  done 
their  duty.  It  is  for  those  especially  interested  to  secure 
obedience  to  law,  and  not  for  those  who  are  citizens  hav- 
ing no  peculiar  or  special  interest  in  the  proceedings. 
Those  only  who  are  lacking  in  vigilance  and  diligence 
should  suffer,  and  not  those  resting  under  no  duty  demand- 
ing diligence  and  occupying  no  position  requiring  vigi- 
lance. If  the  money  taken  out  of  the  corporate  treas- 
ury to  pay  for  the  improvement  came  from  the  de- 
relict officers  alone,  there  would  be  much  justice  in 
holding  the  public  corporation  liable  for  their  default; 
it  does  not,  however,  come  from  them,  but  from  ihe 
citizens  who  constitute  the  governmental  corporation. 
It  is  just  enough  to  make  the  officers  do  their  duty, 
but  it  is   an   unjustifiable  burden  to   impose   upon  dl 
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the  citizens  the  payment  of  money  for  an  improvement 
which  specially  benefits  specific  property." 

For  the  reasons  hereinbefore  stated  we  have  given  the 
case  before  us  extended  attention.  The  question  goes  much 
beyond  the  interests  at  stake  here,  and  hardships  are  bound 
to  result  however  the  principles  are  settled.  On  the  one 
hand,  we  have  the  rights  of  the  general  city  taxpayer  to 
consider;  he  may  have  paid  like  assessments  with  refer- 
ence to  his  own  property,  and  it  is  certainly  a  hardship 
to  call  upon  him  to  make  good  a  failure  on  the  part  of 
some  other  property  holder  to  pay  such  an  assessment,  espe- 
cially where  the  threatened  burden  is  so  excessive,  in  view 
of  the  high  rule  of  property  valuations  prevailing  in  as- 
sessing for  tax  levies,  and  the  liberal  public  debt  limits  al- 
lowed. In  some  instances  it  would  come  near  the  confis- 
cation of  his  property.  It  is  not  a  satisfactory  answer  to 
such  a  man  to  say  that  he  must  be  bound  by  the  negli- 
gence of  men  elected  to  act  in  a  governmental  capacity 
over  a  town  wherein  he  may  be  residing,  for  it  leaves 
him  small  chance  of  escape.  Under  lihe  present  civilized 
conditions  he  is  compelled  to  live  in  the  society  of  his  fel- 
low men  and  to  subject  himself  to  some  form  of  govern- 
ment, and  it  is  a  hard  matter  to  take  his  property  away 
from  him  when  he  has  had  no  direct  voice  in  the  pro- 
ceedings. 

On  the  other  hand  the  warrant  holders  have  parted  with 
value  for  these  obligations,  either  in  performing  the  work, 
where  the  warrants  are  held  by  the  original  parties,  or  in 
the  amount  paid  for  purchasing  them,  in  the  case  of  sub- 
sequent holders.  As  a  matter  of  justice  they  are  entitled 
to  payment,  and  we  have  their  interests  to  consider.  Of 
course,  if  they  should  fail  in  collecting  the  amounts  equit- 
ably due  them,  such  failure  will  not  be  the  first  in  the  his- 
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tory  of  government,  but  it  is  desirable  to  make  such  in- 
stances as  few  as  possible. 

After  all  that  can  be  said  and  done,  however,  as  a  mat- 
ter of  right  and  law,  where  one  of  two  parties  must  suf- 
fer, the  loss  should  fall  upon  the  one  who  has  had  the 
best  opportunity  to  protect  himself  and  is  the  most  at 
fault.  It  is  apparent  that  if,  by  delay  upon  the  part  of 
the  council  to  provide  a  special  fund,  the  claim  can  become 
a  general  charge  against  the  city,  it  would  be  directly  to 
the  interest  of  the  warrant  holder  to  have  the  proceed- 
ings delayed  in  order  that  he  might  obtain  the  greater  se- 
curity and  avoid  the  possibility  of  loss  through  a  failure 
of  the  property,  or  any  of  it,  to  bring  the  amount  assessed 
against  it,  and  such  instances  are  not  unheard  of.  It  must 
also  be  borne  in  mind  that  he  was  a  voluntary  contractor 
and  was  not  put  in  the  helpless  condition  of  the  general 
taxpayer  outside  of  the  district.  While  perhaps  such  gen- 
eral taxpayer  might  have  compelled  the  city  officers  to 
act  after  the  work  was  done,  and  the  danger  of  loss  ta 
him  imminent,  the  contractor  or  warrant  holder  had  this 
same  right,  and  the  courts  have  all  the  time  been  open  to 
him.  By  force  of  the  contract  such  officers  should  be  held 
to  be  more  directly  his  agents  or  representatives  than  the 
agents  of  the  general  taxpayers  for  the  purposes  of  the 
assessment,  if  they  were  such  taxpayers*  agents  at  all  in 
the  premises.  By  the  contract  the  contractor  has  in  effect 
adopted  the  machinery  provided  for  raising  his  money 
through'  the  acts  of  such  officers. 

From  our  investigation  of  the  cases  and  text  books,  we 
are  of  the  opinion  that  the  decided  weight  of  authority 
is  against,  allowing  a  recovery  of  the  city  upon  such  mat- 
ters at  all,  in  the  absence  of  an  express  lawful  contract  to 
that  effect,  or  in  cases  where  the  money  has  been  collected 
on  the  assessments  and  is  in  the  city  treasury.   However, 
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it  is  not  necessary  to  go  that  far  in  this  case,  at  least 
at  this  time.  But  we  desire  to  reaffirm  the  doctrine  laid 
down  in  Stephens  v.  Spokane^  14  Wash.  298  (44  Pac.  541), 
that  there  can  be  no  recovery  of  the  city  at  all  while  the 
assessment  plan  can  be  enforced  in  any  way;  and  the  case 
of  McEwan  v.  SpokanSy  is  in  that  respect  overroled. 

No  case  has  been  presented  to  us  so  far  involving  the 
right  to  recover  of  the  city,  where  the  power  to  enforce 
the  assessments  has  been  lost  by  lapse  of  time  in  conse- 
quence of  the  negligence  of  the  city  officers  or  otherwise, 
and  where  it  has  been  a  mooted  point  and  discussed  and 
decided,  unless  it  is  in  the  case  of  Baker  v.  SeattlCy  supra^ 
which  will  be  further  noticed.  The  case  of  Bank  of  Brit- 
ish Columbia  v.  Port  Townsend  has  before  been  sufficiently 
explained.  Expressions  bearing  on  this  question  may  be 
found  in  a  number  of  the  opinions;  for  instance,  in 
Stephens  v.  Spokane,  14  Wash.  298,  in  referring  to 
Soule  V.  Seattle,  it  was  said  in  effect  that  the  city  could 
not  be  liable  unless  it  had  failed  to  take  any  steps  for  the 
collection  of  the  special  fund  upon  which  the  warrants 
were  drawn,  or  had  been  guilty  of  such  negligence  in 
what  it  had  attempted  to  do,  that  the  right  to  cause  such 
fund  to  be  created  had  been  lost,  and  similar  expressions 
may  likely  be  found  in  other  cases  which,  of  course,  indi- 
cate that  there  might  be  a  liability  in  such  event,  but  go 
no  further  than  an  intimation.  In  Baker  v.  Seattle,  2 
Wash.  576,  however,  somewhat  the  same  principle  seems 
to  have  been  involved  and  decided.  Like  that  in  Paret 
V.  Bayonne,  40  N.  J.  Law,  333,  referred  to,  it  was  much 
stronger  on  the  facts  in  favor  of  the  claimants,  and  yet 
the  holding  was  against  them.  It  was  said  there  in  sub- 
stance, in  discussing  the  principle,  that  if  the  city  officers 
failed  to  make  the  collection,  it  was  for  the  unpaid  claim- 
ants to  compel  them  to  proceed,  and  that  the  negligence 
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of  such  officers  did  not  place  their  claims  in  the  category 
of  the  city's  general  indebtedness;  that  the  claimants  must 
look  to  the  source  provided  by  law  for  their  reimburse- 
ment; that  the  duty  laid  upon  the  city  was  not  the  "paj- 
ment  of  the  awards,  but  the  levy  and  collection  of  the 
assessments.  But  it  was  intimated  that  the  city  might  be 
liable,  where  its  officers  had  been  fully  moved  to  proceed, 
and  had  failed  in  such  instances.  In  view  of  this  and  the 
subsequent  expressions  noticed  in  later  decisions,  we  desire 
to  regard  the  express  point  above  mentioned  as  not  defi- 
nitely settled  or  passed  upon  here,  except  in  so  far  as  sus- 
taining the  complaint  in  the  Port  Townsend  case  alluded  to 
may  have  incidentally  held  it  as  the  law  of  that  case,  but 
which  case,  under  the  circumstances  given,  should  not  have 
force  beyond  that.  As  the  lower  court  in  this  case  found 
that  the  right  to  proceed  in  enforcing  the  assessments  was 
lost,  and  as  the  respondent  may  have  attached  no  impor- 
tance to  this  finding,  in  briefing  and  arguing  the  case,  in 
view  of  our  holding  in  the  McEwan  case,  we  feel  in  duty 
bound,  considering  the  conflict  in  the  cases  alluded  to,  to  al- 
low the  respondent  to  present  it  in  a  petition  for  a  re-hear^ 
ing,  if  it  is  involved  here.  By  taking  that  course  the  rights 
of  the  parties  can  be  fully  considered,  and  doubtless  coun- 
sel on  the  respective  sides  can  further  enlighten  us.  The 
great  importance  of  the  question  to  their  clients  and  the 
public  will  certainly  be  a  sufficient  incentive.  Then,  if 
there  is  to  be  such  an  ultimate  liability  established,  on 
what  ground  is  it  to  be  placed?  Must  there  have  been  neg- 
ligence on  the  part  of  the  city  officers  in  failing  to  pro- 
vide the  fund?  If  so,  what  is  to  constitute  such  negli- 
gence? Or  must  the  right  to  recover  be  limited  to  cases 
where  a  general  liability  was  expressly  contracted  in  har- 
mony with  the  charter  provisions  on  that  subject?  Or  is 
a  mere  failure  for  any  reason  to  provide  the  fund  sufficient 
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to  snstaiB  a  recovery,  and  the  city  thus  placed  in  the  posi- 
tion of  a  guarantor  or  insurer  of  the  success  of  the  assess- 
ment scheme? 

One  further  question  requires  some  notice.  It  appears 
that  the  city  council  undertook  to  provide  for  payment  of 
the  assessments  in  installments  extending  over  a  period  of 
years.  If  these  assessments  were  in  substance  the  prop- 
erty of  the  warrant  holders,  it  ia  evident  that  the  council 
had  no  right  to  postpone  their  payment  as  against  them, 
and  they  at  all  times  had  the  right  to  compel  the  city 
officers  to  proceed  diligently  to  collect  such  assessments, 
notwithstanding  the  attempt  to  postpone  payment.  The 
city  could  not  thus  interfere  with  their  rights  in  the  prem- 
ises.   In  re  Heilbron's  Estatey  14  Wash.  686  (45  Pac.  153). 

As  this  case  now  stands,  the  judgment  will  be  reversed 
and  the  cause  remanded  with  instructions  to  dismiss  it; 
but  no  judgment  will  be  entered  until  the  time  for  filing 
a  petition  for  a  re-hearing  has  expired,  nor,  of  course,  un- 
til the  petition,  if  filed,  is  disposed  of. 

Andebs,  G0SD017  and  Reavis,  JJ.,  concur. 

DmrsAB,  J.  (dissenting). — ^I  dissent.  While  I  have  not 
read  the  most  of  the  cases  cited  in  the  majority  opinion, 
I  am  satisfied  they  did  not  involve  a  contract  like  the  con- 
tract upon  which  this  action  ia  based.  But  ^  why,"  say  the 
majority,  ^should  a  judgment  be  allowed  at  all  against 
the  municipality,  as  the  contractor  has  a  right  to  proceed 
against  the  officers  and  enforce  the  assessment?  Why  sub- 
ject the  city  to  the  primary  liability? "  I  answer,  for  the 
very  best  of  reasons,  viz. :  because  it  contrdded  to  assume 
the  primary  liability,  and  the  citation  from  the  contract 
in  the  opinion  shows  this  conclusively.  It  expressly  cove- 
nants that  it  will  prosecute  the  business  of  collecting  this 
assessment  without  delay.    It  was  upon  this  provision  of 
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the  contract  that  the  contractor  no  doubt  relied.  Why 
should  the  city  not  be  compelled  to  respect  its  contracts? 
The  essence  of  the  whole  controversy  is  this:  A  contract 
has  been  made,  plain  and  specific  in  its  terms.  That  con- 
tract has  been  violated  by  the  appellant,  to  the  injury  of 
the  respondent,  and  I  think  it  a  most  excellent  idea  to  com- 
pel the  performance  of  a  contract  by  a  city  the  same  as  by 
a  private  individual.  The  only  other  question  is,  did  the 
city  have  the  authority  to  make  such  a  contract?  I  think 
it  did.  The  city  councilmen  are  the  agents  and  trustees 
of  the  taxjayers  of  the  city  and  not  of  the  parties  with 
whom  they  are  contracting;  and  the  improvements  of 
streets,  while  they  may  be  paid  by  local  assessment,  are 
matters  which  affect  the  interest  of  the  whole  city  and 
every  taxpayer  in  the  city,  and  are  matters  falling  espe- 
cially within  the  general  jurisdiction  of  the  city  council. 
The  judgment  should  be  aflirmed. 
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1.42  272'  The  bar  of  the  statute  of  Umitations  upon  an  action  to  enforce 

collection  of  a  street  assessment  does  not  apply  until  the  city  has 
made  a  valid  assessment,  or  re-assessment,  which  can  be  enforced. 
Although  the  statute  of  limitations  should  be  regarded  as  com- 
mencing to  run  from  the  time  a  cause  of  action  could  have  been 
perfected  by  the  exercise  of  reasonable  diligence,  yet  the  time  that 
a  city  was  in  good  faith  proceeding  with  an  invalid  aasessment 
scheme  should  be  excluded,  and  the  bar  only  deemed  to  commence 
running  from  the  expiration  of  that  time. 
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Under  the  act  of  1895  (Laws  1895,  p.  270),  extending  the  Btat- 
nte  of  limitations  in  actions  for  the  enforcement  of  assoBsments 
for  street  improyements  to  ten  years,  and  making  it  applicable 
to  existing  causes  of  action,  which  had  accrued  while  a  two-year 
limitation  was  in  force,  the  right  of  the  city  to  proceed  with  the 
assessments,  and  of  warrant  holders  to  compel  the  enforcement 
of  the  assessment  scheme,  would  be  extended  for  ten  years  longer 
in  all  cases  in  which  the  bar  of  the  former  statute  had  not  been 
completed  at  the  time  of  talcing  effect  of  the  later. 

Appeal  from  Superior  Court,  Whitman  Comity. — ^Hon. 
William  McDonald,  Judge.    Reversed. 

E.  M.  Warner^  for  appellant. 
Trimble  £  Pattisorty  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Scott,  C.  J. — ^PlaintiiBf  brought  this  action  to  recover  the 
amount  due  on  certain  warrants  originally  issued  to  one 
Clark  for  the  improvement  of  a  street  in  the  defendant 
city.  On  August  12,  1891,  said  city  passed  an  ordinance 
providing  for  a  general  scheme  of  street  improvements  by 
assessing  the  cost  thereof  upon  the  property  specially  bene- 
fited, with  a  further  provision  that  the  city  council  might 
expend  moneys  from  the  general  fund  for  a  portion  of  the 
amount  corresponding  with  the  benefit  it  should  deem  the 
improvement  to  be  to  the  city  at  large,  and  also  for  street 
crossings.  In  pursuance  of  this  ordinance  a  resolution  was 
adopted  for  the  improvement  of  the  street  for  which  these 
warrants  were  issued.  On  November  25,  1891,  a  contract 
was  entered  into  between  the  city  and  said  Clark  therefor, 
which  only  in  terms  provided  for  payment  for  the  work 
from  the  fund  to  be  created  by  an  assessment  upon  the 
property  fronting  on  the  street  where  it  was  improved. 
The  work  was  performed  under  the  contract,  and  on  July 
30,  1892,  it  was  accepted  by  the  city  council;  and  on  that 
date  the  council  assessed  the  property  within  the  particular 
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district  for  the  cost  of  the  improvement.  These  facts  are 
taken  from  the  complaint,  which  also  contained  an  allega- 
tion that  the  assessment  scheme  had  failed,  and  that  the 
time  for  enforcing  the  assessments  had  expired  under  the 
statute  of  limitations.  An  answer  was  filed  thereto  upon 
the  part  of  the  city  alleging  that  the  assessment  in  ques- 
tion was  found  to  be  incapable  of  enforcement  by  virtue 
of  certain  supreme  court  decisions  on  the  questions  in- 
volved, and  that  on  May  11,  1896,  the  city  had  mad©  a 
new  assessment  on  the  property  benefited,  which  it  was 
enforcing  at  the  time  this  action  was  commenced.  A  de- 
murrer was  interposed  to  this  answer,  and  sustained  by  the 
court,  and,  the  defendant  declining  to  plead  further,  judg- 
ment was  rendered  for  the  plaintiff,  whereupon  this  ap- 
peal was  taken. 

One  question  presented  regarding  the  right  of  the  plain- 
tiff to  recover  on  the  ground  of  an  unreasonable  delay  on 
the  part  of  the  city  council  in  enforcing  the  assessment, 
has  been  disposed  of  contrary  to  the  plaintiff's  contentions 
herein,  by  the  decision  rendered  in  the  Oerman-American 
Savings  Bank  v.  Spokane,  ante,  p.  315.  It  remains  first 
to  be  considered  whether  the  right  to  enforce  the  assess- 
ment scheme  had  become  lost  by  lapse  of  time.  If  so,  a 
further  question  as  to  the  liability  of  the  city  by  reason 
of  it  must  be  decided. 

In  Spokane  v.  Stephens,  12  Wash.  667  (42  Pac.  123), 
we  held  that  actions  for  the  foreclosure  of  such  li^is  must 
be  commenced  within  two  years  after  the  cause  of  action 
accrued,  and  a  re-examination  of  the  question  does  not  lead 
us  to  doubt  the  soundness  of  that  holding.  This  was  the 
statute  in  force  at  the  time  these  improvements  were  under- 
taken, but  it  does  not  appear  from  the  answer  at  what 
time  the  causes  of  action  on  the  first  attempted  assess- 
ment accrued,  if  they  could  have  been  held  to  have  ae- 
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crued  thereunder  at  all.  The  proceeding  being  invalid, 
the  city  could  not  well  be  said  to  have  had  a  cause  of 
action  on  that  assessment,  nor  until  it  had  made  a  valid 
assessment  which  could  be  enforced.  State^  ex  rel  Hemeny 
V.  Ballard,  16  Wash.  418  (47  Pac.  970).  See,  also,  Seattle 
V.  O'Connelly  16  Wash.  625  (48  Pac.  412). 

It  has  been  held  by  some  courts  that  the  statute  would 
be  regarded  as  commencing  to  run  from  the  time  a  cause 
of  action  could  have  been  perfected  by  the  exercise  of 
reasonable  diligence,  and  such  rule  seems  to  be  a  just  and 
sound  one.  13  Am.  &  Eng.  Enc.  Law,  p.  726,  and  cases 
there  cited.  But  if  that  rule  is  adopted,  the  time  that 
the  cily  was  in  good  faith  proceeding  with  the  invalid  as- 
sessment scheme  should  be  excluded.  The  statute  should 
not  be  deemed  to  have  commenced  running  until  the  ex- 
piration of  that  time,  and  the  re-assessment  might  be  made 
within  two  years  from  then.  There  is  nothing  in  the 
answer  to  show  that  the  statute  had  run,  under  that  theory, 
for  it  does  not  appear  at  what  time  it  was  found  that  the 
original  assessment  scheme  was  defective  and  would  have 
to  be  abandoned.  Only  that  on  May  11,  1896,  the  city 
commenced  the  new  assessment  aforesaid,  which  it  was 
prosecuting  when  this  action  was  begun.  The  statute  of 
limitations  is  not  such  a  meritorious  defense  that  either 
the  law  or  the  facts  should  be  strained  in  aid  of  it;  and 
there  is  also  another  view  urged  upon  our  attention  by 
counsel  for  appellant,  which  seems  to  be  well  taken,  and 
that  is  with  reference  to  the  act  of  1893  (Laws  1893,  p. 
226),  providing  for  a  re-assessment  A  cause  of  action 
under  this  statute  could  not  be  deemed  to  have  accrued 
immediately  when  the  act  took  efPect,  for  it  is  self-evident 
that  some  time  would  have  been  required  to  perfect  a  re- 
assessment thereunder,  and  by  allowing  the  shortest  pos- 
sible time  therefor,  two  years  would  not  have  expired 
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before  the  law  of  1895  (Laws  1895,  p.  270),  was  paased 
extending  the  statute  of  limitations  in  such  cases  to  ten 
years.  That  act  applied  to  existing  causes  of  action  and 
would  plainly  include  the  matter  here  in  controversy. 
Therefore,  if  there  had  been  no  attempt  to  re-assess,  the 
law  of  1895  became  operative  before  a  bar  could  arise 
imder  the  act  of  1893,  and  the  right  would  be  continued 
in  force.  Consequently  at  no  time  could  the  bar  of  the 
statute  of  limitations  have  been  successfully  invoked  by 
the  property  owners.  It  was  certainly  within  the  power 
of  the  legislature  to  extend  the  time  within  which  such 
causes  of  action  might  be  commenced,  and  to  make  it  ope- 
rative as  to  demands  growing  out  of  existing  improvements 
under  the  prior  laws.  In  all  cases  where  the  bar  was  not 
complete  the  legislature  might  extend  the  right  indefin- 
itely, as  it  would  only  be  a  question  of  governmental  policy 
for  the  legislature  to  determine,  and,  having  extended  it 
in  this  instance,  the  city  would  still  have  the  right  to  pro- 
ceed with  the  assessments,  and  the  warrant-holders  to  com- 
pel the  enforcement  of  the  assessment  scheme.  Therefore, 
the  demurrer  to  the  answer  could  not  be  sustained  on  the 
ground  that  the  statute  had  run,  and  that  the  cily  was 
liable  where  the  assessment  remedy  was  lost.  That  ques- 
tion is  not  in  this  case.  It  is  more  likely  that  it  was  in 
fact  sustained  upon  the  other  ground,  viz.:  that  the  city 
had  not  shown  reasonable  diligence  in  the  premises  and 
had  thereby  rendered  itself  liable  generally  for  the  claims, 
as  that  is  the  question  most  strongly  urged.  But  that 
question,  as  stated,  has  been  disposed  of  in  the  case  re- 
ferred to. 
Reversed. 

Anders,  Gordon  and  Eeavis,  JJ.,  concur. 
DuNBAB,  J.,  dissents. 
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The  City  of  Seattle,  Appellant^  v.  Fred  S.  db  Wolfe 
et  al.f  Respondents. 

INFORCBXKKT    OF    AB8BSBMBNT    FOB    STBBBT    IMPBOTBMBNT8  —  LIMITA- 
TION—  BBYIVAL  OF  BARRBD  ACTION. 

AotionB  to  enforce  collection  of  aflsessments  by  foreclosure  of 
Uie  lien  apon  the  property  benefited  were,  prior  to  the  paasage 
of  the  act  of  March  20,  1896,  prescribing  a  ten-year  limitation, 
goyemed  by  Code  Proc.,  S  120,  which  provides  that  "  an  action  for 
relief  not  hereinbefore  provided  for  shall  be  commenced  within 
two  yean  after  the  cause  of  action  shall  have  accrued." 

The  act  of  March  20,  1895  (Laws  1896,  p.  270),  prescribing  a 
ten-year  limitation  upon  actions  to  enforce  the  collection  of  aa- 
seesments  for  street  improvements  does  not  revive  the  right  of  ac- 
tion in  cases  where  the  bar  of  the  former  statute  fixing  a  two-year 
limitation  had  become  complete. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
J.  W.  Lang  LEY,  Judge.     Affirmed. 

John  W.  Pratt y  and  C.  A.  Riddle  (John  K.  Browny  of 
counsel),  for  appellant 

R.  B,  AJhertsoUj  Bailsman^  Kelleher  &  Emoryy  and 
StruvBy  Allen,  Hughes  &  McMicJceny  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  was  an  action  to  foreclose  a  lien  for 
a  street  assessment.  The  assessment  had  been  levied  under 
§  10  of  the  1886  charter  of  the  city  of  Seattle  (Laws 
1885-6,  p.  243),  and  became  delinquent  on  the  11th  day 
of  August,  1889.  A  demurrer  was  interposed  to  the  com- 
plaint on  the  ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations,  which  was  sustained  by  the 
court,  and  judgment  rendered  for  the  defendants.  The 
dty  has  appealed. 
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There  was  no  allegation  in  the  complaint  that  any  steps 
had  been  taken  to  enforce  the  assessment  prior  to  the  com- 
mencement of  this  action  in  October  last.  The  appellant 
first  questions  the  holding  of  this  court  in  Spokane  v. 
StephenSy  12  Wash.  667  (42  Pac.  123),  that  the  two  year 
statute  of  limitations  applied  in  such  cases.  We  have  had 
occasion  to  re-examine  that  decision  prior  to  this  action, 
in  Bowman  v.  ColfaXy  recently  decided,  anUy  p.3449  and 
have  re-affirmed  it,  and  are  convinced  of  its  soundness.  The 
appellant  further  contends  that  the  act  of  March  20,  1895 
(Laws  1895,  p.  270),  prescribing  a  ten  year  limitation  as 
to  such  actions,  had  the  effect  of  reviving  this  cause  of 
action,  conceding  that  the  two  year  statute  did  apply  there- 
tofore. We  are  of  the  opinion  that  it  was  the  intention  of 
the  legislature  to  make  that  act  apply  to  existing  causes 
of  action,  and  that  it  would  apply  to  and  continue  all 
those  where  the  bar  of  the  former  statute  had  not  become 
complete.  But  that  it  was  beyond  the  power  of  the  legis- 
lature to  revive  such  a  cause  of  action  as  this  where  the 
bar  was  complete.  Packscher  v.  Fuller j  6  Wash.  534  (33 
Pac.  875),  and  authorities  cited;  Cooley,  Constitutional 
Limitations  (5th  ed.),  p.  449;  Buswell,  Limitations,  §  14. 

Nor  do  we  think  the  case  of  Campbell  v.  Holty  115  U. 
S.  620  (6  Sup.  Ct.  209),  is  against  that  proposition  as  ap- 
plied to  these  actions,  if  that  case  were  to  be  followed,  as 
that  only  applied  to  ordinary  personal  actions.  Li  this  con- 
nection the  appellant  also  contends  that  the  city  had  a 
right  to  enforce  this  assessment  by  a  personal  action  in 
consequence  of  a  provision  in  said  section  that,  "  Such  as- 
sessments may  be  collected  and  such  liens  may  be  enforced 
by  actions  at  law  or  suit  in  equity  either  in  the  name  of 
the  city  of  Seattle  or  of  the  officer  or  any  contractor  or 
contractors,"  etc.,  and  that  the  two  year  limitation  statute 
should  at  most  only  be  held  to  apply  to  the  personal  action. 
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But  that  section  contains  the  further  provision  that^  ^  In 
any  such  action  or  suit^  if  it  shall  appear  to  the  court 
on  the  trial  thereof  that  the  work  has  been  done  or  ma- 
terial furnished  in  making  improvements  authorized  by  the 
council,  for  which  under  the  provisions  of  this  act  special 
assessments  may  be  levied,  the  court  shall  decree  against 
the  premises  and  in  favor  of  the  city  or  other  proper  party 
plaintiff/'  etc.,  and  it  is  apparent  that  the  clear  intention 
of  the  act  was  to  limit  the  right  of  recovery  to  the  prop- 
erty upon  which  the  assessment  was  made.  We  very  much 
doubt  whether  a  personal  action  could  have  been  main- 
tained, even  though  the  section  had  attempted  to  author- 
ize it,  for  the  underlying  idea  sustaining  such  assessments 
is  that  the  property  has  been  benefited  by  the  improve- 
ment. Oerman-American  Savings  Bank  v.  SpoJeaney  ante^ 
p.  315. 

It  is  upon  that  ground  that  the  owner  of  the  property 
is  required  to  pay,  and  the  idea  that  there  could  be  a  per- 
sonal recovery,  independent  of  the  property,  for  a  defi- 
ciency, or  in  the  first  instance,  is  utterly  inconsistent  there- 
with, and  we  are  inclined  to  think  that  such  a  provision 
would  be  unconstitutional.  See,  also,  Seattle  v.  Yesler^  1 
Wash.  T.  571,  and  authorities  cited. 

Upon  that  same  line  the  appellant  has  also  contended 
that,  if  there  was  a  right  to  a  personal  action,  even  though 
that  were  barred  under  the  two  year  statute,  the  lien  would 
still  survive,  and  authorities  are  cited  upon  that  proposi- 
tion, which,  however,  we  will  not  examine  as  we  have  come 
to  the  conclusion  that  there  was  no  right  to  a  personal 
action  under  the  provisions  of  the  charter.  Furthermore, 
even  if  there  was,  the  action  to  foreclose  the  lien  would 
have  been  barred  under  our  holding  in  Spokane  v. 
Stephens^  for  that  was  a  foreclosure  case.  The  plaintiff 
having  had  a  right  in  this  case  to  proceed  against  the  prop- 
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erty  only,  and  that  right  having  been  barred  by  the  statate, 
we  are  clearly  of  the  opinion  that  it  was  not  in  the  power 
of  the  legislature  to  revive  the  right.  There  would  be  no 
safety  in  any  other  rule.  After  the  bar  of  the  statute 
became  complete,  the  real  estate  in  this  improvement  dis- 
trict, or  a  good  deal  of  it,  may  have  changed  hands  and 
now  be  owned  by  innocent  purchasers  for  value.  Certainly 
there  could  be  no  revivor  of  the  Uen  as  against  them. 
Affirmed. 

AimEBs,  Reavis,  Gordon  and  Dtjnbab,  JJ.,  concur. 


[No.  2585.    Decided  July  13, 1807.] 

AuRELius  B.  Hull,  Respondent,  v.  Ralph  T.  Vining 
Jj  ^  et  aly  Defendants,  Truman  W.  Ends,  Appellant. 

VACATING  JUDGMRNT  —  BXCUBABLB    NEGLECT  —  DISCRETION   OF  COURT. 

Where  a  party  to  a  mortgage  foreclosure  has  been  induced  not 
to  appear  and  interpose  a  meritorioua  defense  by  reason  ot  tlie 
statement  of  the  attorney  for  plaintift  that  no  personal  judgment 
would  be  taken  against  him,  and  that  he  had  been  made  a  party 
defendant  merely  for  the  purpose  of  clearing  the  record,  the 
party  aggrieved  may  properly  pursue  his  r^nedy  under  Code 
Proc,  8  221,  which  affords  relief  from  a  Judgment  taken  against 
a  party  through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect. 

While  the  matter  of  vacating  a  judgment  in  accordance  with 
the  provisions  of  Code  Proc.,  8  221,  is  a  matter  within  the  sound 
discretion  of  the  court,  the  refusal  of  the  court  to  grant  a  motion 
seasonably  made  therefor  is  such  an  abuse  of  discretion  as  to 
warrant  reversal,  where  it  appears  that  the  moving  party  has  a 
meritorious  defense  against  the  rendition  of  a  personal  judgment 
against  him  in  foreclosure  proceedings,  but  that  it  had  not  been 
interposed  by  him  owing  to  an  agreement  of  the  mortgagee's  at- 
torney not  to  take  personal  Judgment;  and  when  it  further  ap- 
pears that,  if  the  application  is  denied,  the  aggrieved  party  will 
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be  forever  barred  firom  asserting  or  claiming  any  legal  benefit  of 
the  facts  constituting  his  defense. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
John  C.  Staixoup,  Judge.    Reyersed. 

Stiles  &  StevenSy  for  appellant. 
Murry  £  Scotty  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
GoBDOK,  J. — The  respondent  brought  suit  in  the  supe- 
rior court  of  Pierce  county  to  foreclose  a  mortgage  upon 
certain  real  property  therein  situated,  given  to  secure  a 
note  executed  by  Ralph  T.  Vining  and  wife  for  the  sum  of 
$3,500  and  interest.  In  the  foreclosure  suit  the  appellant^ 
Truman  W.  Enos,  was  made  a  party  defendant  under  the 
allegation  that  he  had  purchased  the  mortgaged  property 
subsequent  to  the  execution  of  the  mortgage  '^  for  a  good 
and  valuable  consideration,  a  part  of  which  was  the  assump- 
tion of  said  mortgage,  which  mortgage  debt  said  defendant 
Truman  W.  Enos  agreed  to  pay,  and  said  agreement  was 
incorporated  in  and  made  a  part  of  the  deed  of  purchase,^^ 
On  October  15,  1896,  the  default  of  appellant  was  entered 
and  on  the  same  day  a  decree  of  foreclosure  and  sale  was 
also  entered  for  the  sum  of  $4,321.27,  exclusive  of  costs. 
On  iN'ovember  16,  1896,  the  mortgaged  premises  were  sold 
for  the  sum  of  $3,500,  the  respondent  becoming  the  pur- 
chaser. On  November  24,  1896,  a  deficiency  judgment 
was  entered  against  appellant  for  the  sum  of  $858.96. 
About  December  1,  1896,  the  appellant,  upon  notice, 
moved  the  lower  court  to  vacate  and  set  aside  the  default 
and  judgment^  and  for  leave  to  answer  in  the  action. 
This  motion  was  based  upon  files  in  the  foreclosure  suit  and 
his  own  affidavit.  In  the  affidavit  it  is  stated  that  the  sum- 
mons and  complaint  was  served  upon  him  on  August  7, 
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1896.  Eeferring  to  that  portion  of  the  deed  above  set 
out  alleging  appellant's  assumption  of  the  mortgage  debt, 
he  states  in  the  affidavit  that  he  never  assumed  or  agreed 
to  pay  the  mortgage  debt  or  any  part  thereof: 

"And  it  was  thereupon  expressly  understood  and  agreed 
between  said  Vining  and  this  affiant  that  the  deed  from 
said  Vining  to  this  affiant  should  be  a  warranty  deed,  ex- 
cept that  Yining  would  not  warrant  against  plaintiff's  said 
mortgage,  and  one  other  subsequent  mortgage  for  the  sum 
of  $1,000,  which  sum  was  a  lien  upon  said  premises,  but 
that  the  said  deed  should  show  by  its  terms  that  it  was  made 
subject  to  said  two  mortgages;  and  it  was  further  expressly 
agreed  between  said  Vining  and  this  affiant,  that  this  af- 
fiant would  not  assume,  and  that  the  deed  of  said  Vining  to 
this  affiant  should  not  contain  any  words  whereby  this  af- 
fiant would  appear  to  assume  the  payment  of  said  mort- 
gages, or  either  of  them  or  any  part  thereof. 

"  That  thereupon,  and  about  August  29,  1892,  said  Vin- 
ing caused  to  be  prepared  ready  for  signature  and  acknowl- 
edgment, a  proper  warranty  deed  for  said  premises,  in  ac- 
cordance with  the  agreement  theretofore  made  between 
said  Vining  and  this  affiant,  and  said  Vining  on  said  last 
mentioned  day  submitted  said  deed  to  this  affiant  for  his 
approval,  and  thereupon  this^  affiant  approved  the  same, 
and  agreed  to  accept  it  when  executed  and  acknowledged 
by  said  Vining  and  his  said  wife,  and  returned  it  to  said 
Vining  for  execution  and  acknowledgment. 

"  That  thereupon  said  Vining  and  his  said  wife,  on  said 
30th  day  of  August,  1892,  executed  and  acknowledged 
said  deed  and  delivered  said  deed  to  this  affiant,  and  affiant 
thereafter,  and  on  the  8th  day  of  September,  1892,  caused 
the  same  to  be  recorded. 

"  That  after  the  time  when  said  Vining  took  said  deed 
for  the  purpose  of  executing  and  acknowledging  it  after 
having  exhibited  it  to  this  affiant  for  his  approval,  and  be- 
fore the  time  when  said  Vining  delivered  said  deed  to 
this  affiant,  said  Vining,  without  the  knowledge  or  assent 
of  this  affiant,  and  in  violation  of  the  terms  of  the  agree- 
ment for  the  sale  of  said  premises  then  existing  between 
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himself  and  this  affiant,  and  surreptitiously,  and  for  the 
purpose  of  defrauding  this  affiant,  caused  the  words  *  which 
said  mortgage  the  grantee  herein  assumes  and  agrees  to 
pay '  to  be  written  and  interlined  in  said  deed,  next  after 
the  words  '  and  due  Oct.  19,  1892,'  and  said  Vining  caused 
said  words  to  be  so  skillfully  written  and  interlined  in 
said  deed  that  this  affiant,  who  believed  that  said  Vining 
would  execute  and  deliver  said  deed  to  him  in  the  form 
proposed  to  and  approved  by  him,  as  aforesaid,  was  de- 
ceived and  misled,  and  did  not  read  over  the  body  of  said 
deed  when  the  same  was  delivered  to  him,  and  received 
and  accepted  said  deed,  supposing  and  believing  that  it 
was  the  deed  proposed  to  him  for  his  approval  and  in  the 
same  form  and  none  other. 

''That  this  affiant  did  not  discover  the  fact  that  said 
words  had  been  written  and  interlined  in  said  deed  until 
about  the  6th  day  of  April,  1895,  when  the  said  Vining 
and  wife  had  removed  from  the  state  of  Washington,  and 
become  residents  of  the  state  of  California,  where  they 
now  reside. 

''That  this  affiant  would  not  have  accepted  said  deed 
from  said  Vining,  and  would  not  have  become  the  pur- 
chaser of  said  premises  at  all,  had  he  known  that  said 
deed  contained  said  written  in  and  interlined  words,  and 
had  he  not  relied  upon  said  Vining  and  believed  that  he 
would  execute  and  deliver  said  deed  in  the  form  approved 
by  this  affiant  as  hereinbefore  stated.'' 

In  connection  with  the  application  to  vacate  and  set 
aside  the  default  and  judgment,  appellant  tendered  and 
exhibited  an  answer  to  the  complaint  of  foreclosure  em- 
bracing substantially  the  matter  set  forth  in  the  affidavit. 
In  his  affidavit  appellant  states  as  a  reason  why  he  had 
not  interposed  the  defense  timely,  that  he  had  had  fre- 
quent conversations  with  one  of  the  attorneys  for  the  re- 
spondent, in  which  conversations  he  had  informed  said  at- 
torney "  of  all  the  facts  and  circumstances  connected  with 
affiant's  purchase  of  said  mortgaged  premises,"  and  that 
by  reason  of  such  facts  he  was  not  bound  to  pay  the  mort- 
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gage  debt,  and  also  that  he  would  not  pay  the  same  ^^  and 
would  defend  any  action  which  plaintiff  inight  bring 
against  him  on  said  alleged  assumption  by  him  of  said 
debt."  That  thereupon  he  requested  the  attorney  not  to 
make  him  a  party  to  the  foreclosure  suit,  but  that  just 
before  commencing  the  action  the  attorney  stated  to  him 
that  it  would  be  necessary  "  in  order  to  clear  the  record 
title  of  said  mortgaged  premises,  that  affiant  be  made  a 
party  to  said  action,  but  that  although  he  would  be  made 
such  party,  he  would  be  protected  against  personal  liabDity 
therein."  That  it  was  thereupon  agreed  between  them 
that  the  affiant  should  not  appear  in  the  action  or  file  any 
answer  therein,  and  that  no  judgment  for  any  deficiency 
should  be  taken  against  him;  that  he  relied  upon  said 
agreement  made  by  said  attorney,  and  did  not,  solely  for 
that  reason,  appear  in  said  action  or  file  any  answer  or  in 
any  manner  defend  the  same;  that  but  for  such  statement 
and  agreement  of  said  attorney,  he  should  have  appeared 
in  said  action  and  would  have  defended  the  same  and  would 
have  filed  his  answer  therein  in  substance  the  same  as  the 
proposed  answer  which  he  presented  to  the  court  in  con- 
nection with  the  application. 

In  opposition  to  appellant's  affidavit  respondent  pro- 
duced the  affidavit  of  his  attorney,  in  which  the  attorney 
stated  that  "  he  never  had  any  conversation  with  the  de- 
fendant Enos  relative  to  how  the  said  Enos  came  to  assume 
and  agree  to  pay  said  mortgage  debt  nor  how  the  assump- 
tion clause  came  to  be  made  a  part  of  the  deed  of  purchase 
from  the  said  defendants,  Vinings,  to  the  said  Enos, 
nor  anything  concerning  said  transaction."  And  further, 
"  that  the  conversation  had  by  him  with  the  defendant  Enos 
relating  to  said  mortgage  debt  was  in  regard  to  the  pay- 
ment of  the  interest  due  thereon  and  the  payment  of  city 
and  county  taxes  for  the  years  1892,  1893,  1894  and  1895, 
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which  the  said  Ebos  allowed  to  become  delinquent."  That 
after  several  promises  on  the  part  of  said  Enos  to  pay  said 
taxes  and  interest,  he  '^  finally  absolutely  refused  to  do  so, 
but  said  that  he  would  like  to  correspond  direct  with  the 
mortgagee  relative  to  a  settlement  of  the  whole  matter  with- 
out a  suit,"  and  asked  affiant  to  delay  foreclosure  proceed- 
ings until  he  could  so  write  the  mortgagee,  who  is  now  the 
plaintiff  in  this  action;  also  that  he  never  at  any  time  had 
agreed  not  to  take  a  personal  judgment  against  the  defend- 
ant Enos,  nor  was  there  any  agreement  or  understanding 
of  any  kind  whatsoever  relative  to  affiant's  so  doing  or 
relative  to  appellant's  not  appearing  in  said  action  or  filing 
any  answer  therein,  and  that  there  was  nothing  whatsoever 
said  in  relation  thereto.  The  court  having  denied  appel- 
lant's motion  to  vacate  the  judgment,  he  has  appealed  from 
such  order  and  from  the  deficiency  judgment.  Kespon- 
dent  urges  that  appellant  has  mistaken  his  remedy  and  that 
the  procedure  to  vacate  the  judgment  should  have  been  by 
petition  agreeably  to  title  14  of  vol.  II,  Hill's  Code,  and 
not  by  motion  and  affidavit  under  §  221.  He  insists  that 
the  ground  upon  which  the  present  application  is  urged  is 
**  fraud  practiced  by  the  successful  party  in  obtaining  the 
judgment,"  and  not  the  "  mistake,  inadvertence,  surprise  or 
excusable  neglect,"  of  the  moving  party.  It  appears  that 
a  similar  objection  was  interposed  in  the  lower  court,  but 
the  record  does  not  disclose  that  it  was  specifically  ruled 
upon,  and  we  are  unable  to  say  whether  the  application 
to  vacate  was  denied  upon  the  supposition  that  it  was  with- 
out jurisdiction  or  because  the  court  was  not  satisfied  with 
the  showing  upon  the  merits.  But,  in  any  evenjt,  it  is 
respondent's  right  to  be  heard  upon  the  objection  in  this 
court.  It  might  often  be  difficult  to  say  whether  upon  a 
given  showing  the  case  was  one  of  "  fraud  practiced  by  the 
successful  party  "  or  whether  the  judgment  was  the  result 
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of  the  "  excusable  neglect  "  of  the  defendant.  Consider- 
ing the  nature  of  the  relief  sought  and  the  object  to  be 
attained,  the  court  ought  not  to  indulge  in  any  refined  dis- 
tinctions which  might  in  many  cases  amount  to  a  denial 
of  justice,  and,  indeed,  we  think  that  not  infrequently 
either  method  of  procedure  would  be  permissible.  In  the 
present  case,  however,  we  think  it  not  unfair  to  suppose 
that  without  any  intention  to  mislead,  deceive  or  practice 
fraud  upon  the  appellant,  the  learned  counsel  for  the  re- 
spondent may,  in  his  conversations  with  appellant — and  it 
appears  there  were  several  of  them — ^have  led  the  appellant 
to  suppose  that  no  personal  judgment  would  be  taken 
against  him  in  the  action.  We  are  not  disposed  to  think 
that  it  was  a  part  of  the  j)urpo8e  of  learned  counsel  to 
mislead  appellant,  and  yet  we  are  convinced  that  such  was 
the  effect.  We  more  readily  incline  to  that  view  from  the 
fact  that  the  application  to  vacate  diBcloses  a  meritorious 
defense  and  was  seasonably  made.  It  followed  as  soon  as 
it  was  ascertained  that  the  mortgaged  property  had  sold 
for  an  amount  insufficient  to  pay  the  debt.  We  are  unable 
to  discover,  from  the  circumstances  of  the  case,  how  appel- 
lant could  have  expected  to  gain  any  advantage  by  allow- 
ing a  judgment  to  be  entered  against  him  before  coming 
forward  with  his  defense.  On  the  contrary,  his  whole 
course  comports  with  the  theory  that  he  did  not  anticipate 
the  entry  of  a  judgment.  In  this  view,  the  case  is  clearly 
not  one  where  judgment  has  been  entered  as  a  result  of 
"  fraud  practiced  by  the  successful  party,''  but  rather  where 
it  has  resulted  from  the  "  excusable  neglect "  of  the  mov- 
ing pairty  and  the  record  presents  a  proper  case  for  relief 
under  §  221,  supra.  Woodward  v.  BachuSy  20  Cal.  138; 
Tluart  V.  Ooyeneche,  56  Cal.  429. 

Eespondent's  counsel  further  urges  that  upon  the  mer- 
its, the  application  was  addressed  to  the  sound  discretion 
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of  the  trial  court.  This  must  be  conceded,  but  the  discre- 
tion to  be  exercised  in  such  cases  is  a  legal,  and  not  an 
arbitrary,  discretion.  The  supreme  court  of  California, 
speaking  through  Mr.  Justice  Sahdebson,  in  Bailey  v. 
Taaffey  29  Cal.  424,  well  said: 

"  The  discretion  intended,  however,  is  not  a  capricious 
or  arbitrary  discretion,  but  an  impartial  discretion,  guided 
and  controlled  in  its  exercise  by  fixied  legal  principles.  It 
is  not  a  mental  discretion,  to  be  exercised  ex  gratia^  but  a 
legal  discretion,  to  be  exercised  in  conformity  with  the 
spirit  of  the  law,  and  in  a  manner  to  subserve  and  not 
to  impede  or  defeat  the  ends  of  substantial  justice.  In  a 
plain  case,  this  discretion  has  no  office  to  perform,  and  its 
exercise  is  limited  to  doubtful  cases,  where  an  impartial 
mind  hesitates.'' 

In  the  present  case,  if  the  facts  alleged  in  the  answer 
exhibited  at  the  hearing  of  this  application  are  true,  they 
constitute,  in  our  judgment,  a  valid,  legal  defense  to  any 
personal  claim  of  the  mortgagee  against  the  appellant.  It  is 
also  true,  that  unless  an  opportunity  is  afforded  the  appel- 
lant to  assert  it  in  the  foreclosure  proceedings,  the  defense 
is  lost  to  him  forever.  If  it  were  a  mere  matter  of  counter- 
claim, where  the  facts  authorized  an  independent  cause 
of  action  or  entitled  the  party  to  some  other  adequate  rem- 
edy, we  should  hesitate  before  granting  an  application  of 
this  character.  But  here  it  is  apparent  that,  if  his  applica- 
tion is  denied,  appellant  will  be  forever  barred  from  as- 
serting or  claiming  any  legal  benefit  of  the  facts  alleged 
in  the  answer  to  exist.  And  in  this  connection  we  note 
that  the  right  to  a  personal  judgment  against  appellant 
is  not  because  of  any  contract  entered  into  between  him- 
self and  the  mortgagee,  nor  is  it  based  upon  any  consider- 
ation moving  from  the  mortgagee  to  the  appellant.  While 
this  does  not  afford  a  legal  objection  to  respondent's  claim 
for  a  personal  judgment  based  upon  the  assumption  clause 
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of  the  deed  to  appellant,  it  is,  however,  a  crrcumstance 
which  we  think  may  rightly  be  considered  in  disposing 
of  an  application  which  in  its  nature  is  addressed  to  the 
equitable  consideration  of  the  court.  The  role  in  cases  of 
this  character  seems  to  be,  and  of  right  ought  to  be,  that 
^^  where  there  is  a  showing,  not  manifestly  insufiicienty  the 
court  should  be  liberal  in  the  exercise  of  its  discretion 
in  furtherance  of  justice."  Hayne,  New  Trial  and  Ap- 
peal, §  347,  and  cases  there  cited. 

In  the  present  case  it  seems  clear  from  the  record  that 
the  appellant  has  a  meritorious  defense  to  the  claim  for  per- 
sonal judgment  against  him.  It  is  also  certain  that  his 
application  to  open  the  default  was  seasonably  made,  and 
that  the  granting  of  it  will  work  no  grievous  hardship  to 
the  respondent.  We  think,  therefore,  that  the  duty  of  the 
lower  court  was  plain,  and  that  the  application  should  have 
been  granted. 

To  the  end  that  justice  may  be  done  the  order  and  judg- 
ment appealed  from  will  be  reversed  and  the  cause  re- 
manded with  direction  to  the  lower  court  to  permit  the  an- 
swer of  appellant  to  be  filed. 

Scott,  C.  J.,  and  Reavis,  Andebs  and  Dunbab,  JJ., 
concur. 
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[No.  2587.    Decided  July  13,  1897.] 

Abigail  J.  Seavky,  Respondent,  v.  City  of  Seattle, 

Appellant 

MITNICIPAL  CORPOBATIONS  —  LIABILITY  FOB  CONDEMNATION  AWABDB  — 
B8T0PPXL  —  XNTORCBMBNT  OF  AWARD  —  DBFBN8B8  —  BBCOBD  ON  AF- 
PBAL. 

Under  charter  provisions  requiring  that  the  entire  expense  of 
the  improvement,  where  land  is  appropriated  for  the  widening  of 
a  street,  should  be  assessed  upon  the  property  benefited,  the  city 
eannot  be  made  liable  to  pay  condemnation  awards,  if  it  has 
not  actually  collected  the  money  due  upon  the  assessments,  at 
least  until  after  it  has  been  fully  moved  to  prosecute  the  collec- 
tion of  the  assessments  and  has  failed  and  the  further  right  to 
enforce  collection  has  become  lost 

The  fact  that  Judgments  for  damages  by  reason  of  the  appro- 
priation of  land  had  been  awarded  against  the  city  in  certain  con- 
demnation proceedings  would  not  estop  the  city  from  questioning 
the  right  of  another  claimant  to  Judgment  under  similar  circum- 
stances. 

Where  a  motion  for  Judgment  upon  an  award  in  condemnation 
proceedings  for  the  appropriation  of  land  for  widening  a  street 
is  sought  against  the  city,  the  latter  may,  as  a  defense,  set  up 
the  abandonment  of  the  improvement  scheme. 

Upon  an  appeal  from  a  Judgment  in  an  action  to  enforce  a 
condemnation  award,  the  absence  from  the  record  of  the  assess- 
ment roll  is  immaterial,  although  it  may  have  been  in  evidence 
in  the  court  below. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
T.  J.  HtTMES,  Judge.    Reversed. 

John  K.  Browriy  and  F.  B.  Tipton,  for  appellant. 
Blaine  &  DeVries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  appeal  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff  upon  an  award  of  damages 
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made  in  September,  1889,  for  land  which  the  city  proposed 
to  take  in  widening  and  improving  the  street  on  which  it 
fronted.  There  was  no  showing  in  support  of  the  motion 
for  judgment,  aside  from  the  record  of  the  proceedings, 
which  included  the  ordinance  passed  for  widening  the 
street,  condemning  the  necessary  property  therefor  and 
assessing  the  cost  upon  the  property  benefited,  the  report 
of  the  appraisers,  a  map  of  the  property  where  the  improve- 
ment was  located,  and  the  assessment  roll  required  by  the 
ordinance  aforesaid;  by  which  proceedings  it  appeared  that 
the  plaintiff's  land  sought  to  be  condemned  was  appraised 
at  $2,500.  No  move  seems  to  have  been  made  in  the 
matter  after  September,  1889,  until  the  motion  upon  which 
the  judgment  was  rendered  was  made,  which  was  in  No- 
vember, 1896.  The  ordinance  was  drafted  in  pursuance 
of  the  provisions  of  §  101  as  connected  with  §  11  of  the 
1886  charter  of  the  city  (Laws  1886-6,  pp.  243  and  270), 
which  provided  for  assessing  the  entire  expense  of  the  im- 
provement upon  the  property  benefited. 

We  are  of  the  opinion  that  the  showing  was  insufficient 
to  sustain  the  judgment.  There  was  no  attempt  to  show 
that  the  city  had  any  money  on  hand  which  it  had  col- 
lected upon  the  property  assessed.  In  Baker  v.  SeaUhy  2 
Wash.  577  (27  Pac.  462),  rights  similar  to  the  one  in- 
volved here  were  before  the  court  and  passed  upon,  under 
these  identical  charter  provisions.  It  was  held  that  the 
city  could  not  be  charged  with  the  value  of  the  property 
taken,  at  least  until  after  it  had  been  fully  moved  to  prose 
cute  the  assessments  and  had  failed.  There  is  nothing  to 
show  in  this  proceeding  whether  the  assessments  had  been 
collected  or  not,  nor  whether  the  plaintiff  in  this  case  had 
ever  called  upon  the  city  officers  to  proceed  therewith,  or 
had  resorted  to  any  proceedings  to  compel  them  to  pro- 
ceed. 


SEAVEY  V.  SEATTLE.  363 

July,  1897.]         Opinion  of  the  Court — Scott,  C.  J. 

We  have  had  a  somewhat  similar  principle  before  us  for 
consideration  in  the  case  of  German  American  Savings 
Bank  v.  Spokane,  ante,  p.  315,  although  the  case  there 
presented  was  not  so  strong  in  favor  of  the  claimants,  for 
that  involved  the  rights  of  a  voluntary  contractor  or  his 
assignee,  for  work  in  the  improvement  of  a  street,  while 
this  involves  the  right  of  a  party  whose  land  was  taken 
by  compulsory  process  for  such  purpose;  and  the  case  is 
certainly  stronger  in  favor  of  the  party  now  before  us. 
But,  as  the  point  has  been  once  decided  by  the  court  against 
the  right  of  the  plaintiff  here  to  recover  upon  the  facts 
shown  and  as  such  decision  is  sustained  by  respectable  au- 
thority, in  the  interest  of  a  stable  and  settled  administra- 
tion of  law,  we  prefer  to  abide  by  it  although  it  is  an 
application  or  extension  in  a  somewhat  greater,  or  more 
severe,  degree  of  the  principle  recognized  in  the  case  of 
the  German  American  Savings  Bank  v.  Spokane,  referred 
to.  If  the  plaintiff  was  not  content  with  the  manner  of 
payment  provided  and  her  right  to  compel  its  enforcement, 
she  should  have  insisted  upon  payment  before  surrendering 
possession  of  her  land,  if  she  has  surrendered  it.  To  have 
entitled  her  to  this  judgment  there  should  have  been  a 
showing,  at  least,  that  she  had  resorted  to  some  means  to 
compel  the  city  officers  to  collect  the  assessments,  that  they 
had  failed  to  do  so,  and  that  the  further  right  to  prose- 
cute the  collection  had  become  lost;  or,  in  the  alternative, 
there  should  have  been  a  showing  that  the  city  had  actually 
collected  the  money  upon  the  assessments  and  that  there 
was  a  sufficient  balance  to  satisfy  her  claim. 

It  is  claimed  by  the  plaintiff,  and  the  record  shows,  that 
several  judgments  were  entered  upon  similar  awards  in 
favor  of  other  parties,  and  it  is  contended  that  in  conse- 
quence of  having  allowed  that  course  in  such  instances  the 
city  would  be  estopped  from  questioning  the  right  of  the 
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plaintiff  to  a  similar  judgment;  but  we  do  not  think  that 
position  is  well  taken.  The  fact  that  judgments  upon  in- 
sufficient foundations  had  been  allowed  in  some  instances, 
if  they  were,  would  be  no  ground  upon  which  to  base 
an  estoppel  in  a  similar  case.  The  city  could  not  be 
estopped  in  one  case  in  consequence  of  the  successful  issue 
of  others,  where  the  city  officers  had  failed  to  make  use  of 
available  defenses  thereto,  if  they  did  neglect  to  do  so.  But 
there  is  nothing  here  to  show  that  at  the  time  these  other 
judgments  were  rendered,  which  was  several  years  ago, 
following  closely  upon  the  assessment  proceedings,  there 
was  not  money  in  the  treasury  collected  from  the  assess- 
ments sufficient  to  meet  them.  The  appellant  contends 
that  after  this  lapse  of  time  the  plaintiff  was  not  entitled 
to  proceed  by  motion  in  any  event,  and  asserts  that  as  a 
matter  of  fact  the  city  nev.er  had  taken  possession  of  the 
property,  and  that  it  was  precluded  from  making  that  show- 
ing in  consequence  of  the  form  in  which  the  plaintiff  asked 
for  relief.  But  we  do  not  think  that  follows.  The  city 
had  the  right  to  interpose  any  valid  defense  it  had  to  the 
granting  of  the  motion.  The  matters  could  have  been 
shown  to  the  court  by  affidavits  primarily  on  resisting  the 
motion,  and,  if  disputed,  the  court  would  no  doubt  have 
directed  the  framing  of  an  issue  thereon  in  some  suitable 
manner  for  trial;  and  if ,  as  a  matter  of  fact,  the  improve- 
ment scheme  had  been  abandoned  in  whole  or  in  part  and 
the  plaintiff's  land  had  not  been  taken,  that  would  have 
been  a  defense  to  her  claim  for  its  value. 

The  plaintiff  objected  to  a  consideration  of  the  case  here, 
and  moved  for  a  dismissal  of  the  appeal  on  the  ground 
that  the  assessment  roll  was  not  in  the  record,  and  alleges 
that  the  same  could  not  be  f  oimd,  but  was  lost  in  the  lower 
court,  and  that  if  it  was  here,  it  might  sustain  the  plain- 
tiff's right  to  recover.    But  we  do  not  think  it  could  be 
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material  here.  Whether  the  assessment  roll  was  valid  or 
invalid,  it  could  not  help  the  plaintiff's  case,  taking  it  most 
strongly  against  the  appellant,  for  the  assessment  roll  cer- 
tainly would  not  show  that  the  city  had  any  balance  of 
moneys,  which  it  had  collected  upon  the  property  assessed, 
with  which  to  satisfy  the  plaintiff's  claim. 
Reversed. 

Anders,  Gordon  and  Reavis,  JJ.,  concur. 
Dunbar,  J.,  dissents. 


INo.  2575.    Decided  July  14, 1897.]  

The  Seattle  Trust  Company,  Appellant^  v.  Lee  J.    23  6i9| 
PiTNER,  Respondent, 

APPEAL  BOND  —  OARN18HBB  AS  PARTY. 

H 

A  garnishee  Is  not  such  an  adverse  party  as  to  require  the  giv- 
ing of  a  bond  to  him  upon  an  appeal  by  plaintiff  from  a  Judgment 
In  the  principal  action  In  favor  of  defendant,  as  the  garnishment 
proceeding  is  merely  Incidental  to  the  principal  action  and  the 
garnishee  has  no  interest  in  the  subject  matter  of  the  appeal 
which  will  be  affected  by  a  reversal  or  modification  of  the  judg- 
ment appealed  from. 

Appeal   from   Superior   Court.    King   County. — ^Hon. 

KlOHARD  OSBORN,  JudgC. 

Motion  to  dismiss  appeal  for  failure  to  file  bond.  De- 
nied. 

StrudwicJc  &  PeterSy  for  appellant. 
Donworth  &  IlowCy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — Appellant  instituted  an  action  in  the  su- 
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perior  court  of  King  county  against  the  respondent  Pitner 
to  recover  the  sum  of  $3,533.25,  and  sued  out  a  writ  of 
garnishment  therein  directed  to  the  Washington  National 
Bank  as  garnishee,  requiidng  it  to  answer  in  what  amount 
it  was  indebted  to  Pitner,  and  what  effects,  if  any,  of  the 
said  Pitner  it  had  in  its  possession  or  under  its  control.  The 
bank,  by  its  cashier,  appeared  and  filed  its  answer  to  the 
writ,  admitting  an  indebtedness  to  Pitner  in  the  sum  of 
$407.43,  the  same  being  an  ordinary  deposit  and  subject 
to  the  check  of  said  Pitner.  This  answer  of  the  garnishee 
was  not  controverted  either  by  the  respondent  Pitner  or 
by  the  appellant.  The  respondent  Pitner  also  answered 
denying  m^st  of  the  allegations  of  the  complaint,  and  set- 
ting up  a  counterclaim  against  the  plaintiff.  The  cause 
was  tried  by  the  court  without  a  jury  and,  on  the  22d  day 
of  December,  1896,  judgment  was  rendered  in  favor  of 
the  defendant  Pitner  for  the  sum  of  $195.28,  with  costs. 
On  the  same  day,  on  motion  of  appellant,  the  court  fixed 
the  penalty  of  the  bond  to  be  given  to  stay  proceedings  in 
the  sum  of  $1,000.  Thereafter,  and  on  the  31st  day  of 
December,  1896,  appellant  served  notice  of  appeal  upon 
the  defendant  Pitner,  and  also  upon  the  garnishee,  and  at 
the  same  time  filed  its  bond  in  the  sum  of  $1,000  to  the 
respondent  Pitner  only  . 

Counsel  for  respondent  now  move  to  dismiss  the  appeal 
upon  the  ground  that  the  appeal  taken  became  ineffectual 
for  any  purpose  by  reason  of  the  failure  of  appellant  to 
execute  an  appeal  bond  to  the  respondent,  the  Washington 
National  Bank.  Our  statute  declares  that  the  appeal  is 
effected  by  the  giving  or  service  of  notice  of  appeal  as 
prescribed  therein,  and  that  such  notice  shall  be  served 
upon  all  parties  who  have  appeared  in  the  action.  (Laws 
1893,  p.  121,  §  4,  and  p.  122,  §  5).  And  it  is  conceded 
by  counsel  for  the  respondent  that  the  appeal  in  this  case 


SEATTLE  TRUST  CO.  v.  PITNER.  367 

Jaly,  1897.]         Opinion  of  the  Court  —  Anders,  J. 

was  properly  taken  in  the  first  instance,  but  it  is  claimed 
that  it  is  no  longer  effectual  because  the  appeal  bond  filed 
by  appellant  does  not  run  to  the  garnishee  bank  as  well 
as  to  the  respondent  Pitner.  By  serving  the  notice  of  ap- 
peal upon  the  garnishee  the  latter  was  made  a  party  to 
this  appeal,  if  it  was  a  party  to  the  action  between  the 
plaintiff  and  the  defendant  in  the  court  below.  If  it  was 
not  such  party,  then  no  notice  of  appeal  was  required  to 
be  served  upon  it  and  no  bond  was  required  to  be  given  to 
it  by  appellant.  But  it  is  not  necessary  for  the  appellant 
to  give  and  file  a  bond  to  all  parties  who  have  appeared 
in  the  action,  but  only  to  the  "adverse  party.'^  (Laws 
1893,  p.  122,  §  6).  The  question,  then,  is  whether  the 
garnishee,  in  view  of  the  facts  in  the  case,  is  an  "  adverse 
party  "  to  appellant  in  contemplation  of  the  statute.  This 
question  has  frequently  been  determined  by  the  courts  of 
the  various  states,  and  the  decisions  are  generally  based 
upon  the  same  propositions  of  law  and  supported  by  the 
same  course  of  reasoning.  It  was  determined  by  the  su- 
preme court  of  Calif omia  in  the  case  of  8 enter  v.  De 
Bemaly  38  Gel.  637,  and  the  decision  thereon  is  so  clear, 
definite  and  reasonable  that  it  is  scarcely  subject  to  criti- 
cism. It  will  therefore  be  considered  as  fully  expressive 
of  our  views  upon  the  question.  In  that  case  certain  of 
the  defendants  appealed  from  the  judgment,  but  failed 
to  serve  the  notice  of  appeal  upon  co-defendants  who  were 
granted  relief  by  the  judgment.  For  that  reason  a  mo- 
tion to  dismiss  was  filed  and  the  court  said: 

' "  The  code  provides  that  any  party  aggrieved  by  the 
judgment  of  the  district  court  may  appeal,  and  the  party 
appealing  shall  be  known  as  the  appellant,  and  the  adverse 
party  as  the  respondent.  (Sec.  336).  By  *  any  party '  is 
to  be  understood,  as  we  consider,  any  person  who  is  a  party 
to  the  action.    The  appeal  may  be  taken  by  filing  a  notice 
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with  the  clerk,  and  serving  a  copy  upon  the  adverse  party 
or  his  attorney.    (Sec.  337). 

"  The  question  is  as  to  the  meaning  of  the  words  '  ad- 
verse party '  as  here  used,  and  as  to  that  we  think  there 
can  be  no  rational  doubt.  Every  party  whose  interest  in 
the  subject-matter  of  the  appeal  is  adverse  to  or  will  be 
affected  by  the  reversal  or  modification  of  the  judgment 
or  order  from  which  the  appeal  has  been  taken,  is,  we 
think,  an  ^  adverse  party  '  within  the  meaning  of  these  pro- 
visions of  the  code,  irrespective  of  the  question  whether  he 
appears  upon  the  face  of  the  record  in  the  attitude  of  plain- 
tiff or  defendant  or  intervener." 

The  court  in  that  case  adopted  the  construction  of  these 
words  given  by  Chancellor  Walworth  in  the  leading  case 
of  Tliompson  v.  Ellsworth^  1  Barb.  Ch.  627.,  and  the  doc- 
trine announced  is  certainly  soimd.  Now,  it  seems  to  us  that 
the  bank  has  no  interest  in  the  subject  matter  of  this  ap- 
peal which  will  be  substantially  affected  by  a  reversal  or 
modification  of  the  judgment  appealed  from.  In  fact,  it 
never  had  any  interest  in  the  action  between  the  plaintiff 
and  the  defendant  further  than  to  see  that  whatever  judg- 
ment might  be  rendered  therein  against  the  defendant  was 
valid  and  such  ns  would  constitute  a  basis  for  a  binding 
and  legal  judgment  against  the  garnishee.  The  garnishee 
was  not  even  a  party  to  the  original  action  in  the  ordinary 
sense  of  the  term.  (Waples,  Attachment  and  Garnish- 
ment (2d  ed.),  §473;  Cook. v.  Whitney,  3  Woods,  715. 
It  had  no  right  whatever  to  control  the  proceedings  or  in- 
terfere therein  in  favor  of  the  one  party  or  the  other. 
It  was  its  duty  to  stand  aloof  from  both  parties  and  to  do 
nothing  in  aid  of  either.  It  was  only  required  to  know 
that  the  proceedings  against  itself  were  valid  and  such  as  it 
was  legally  bound  to  act  upon.  Under  our  statute  a  proceed- 
ing against  a  garnishee  is  essentially  an  action,  or  at  least 
in  the  nature  of  an  action. 

The  clerk  of  the  court  is  required  to  docket  the  pro- 
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ceeding  in  the  name  of  the  plaintiff  as  plaintiff  and  of  the 
garnishee  as  defendant,  and  if  ^he  answer  of  the  garnishee 
is  controverted  either  by  the  plaintiff  or  the  defendant, 
issues  are  formed  and  tried  as  in  other  cases.  (Laws  1893, 
ch.  56,  p.  95).  In  fact,  it  seems  to  be  generally  under- 
stood that  a  proceeding  against  a  garnishee  is  an  action. 
(Waples,  Attachment  and  Garnishment  (2d  ed.),  §§  470- 
472;  2  Wade,  Attachment,  §§332,  340).  But  the  pro- 
ceeding against  the  garnishee  is  nevertheless  subsidiary  and 
incidental  to  the  main  action  and  ultimately  depends  for 
its  efficacy  upon  it,  and  hence  this  court  stated,  in  Kelly 
V.  Ryan,  8  Wash.  536  (36  Pac.  478),  that 

"It  [the  garnishment  proceeding]  is  inseparably  con- 
nected with  the  result  of  the  pending  action,  and  if  the 
original  action  has  been  concluded  to  judgment,  then  it 
is  limited  by  that  judgment" 

It  is  urged  that  the  bank,  as  garnishee,  is  interested  in 
sustaining  the  judgment  of  the  court  below,  first,  because 
it  has  itself  been  discharged,  and  second,  because  if  the 
judgment  in  favor  of  Pitner  is  affirmed  the  bank  will  not 
be  liable  to  appellant.  But  the  fact  that  an  order  was  en- 
tered expressly  discharging  the  garnishee  is  of  no  special 
significance.  If  no  such  order  had  been  made,  the  judg- 
ment against  appellant,  in  the  absence  of  an  appeal,  would 
have  discharged  the  garnishee,  by  operation  of  law,  for  the 
reason  that  the  garnishee  could  not  be  held  liable  to  ap- 
pellant unless  the  defendant  was  indebted  to  him.  But 
the  order  discharging  the  writ  of  garnishment  made  by 
the  court  below  was  not  final,  because  the  appeal,  which 
was  properly  taken  without  delay,  had  the  effect  to  con- 
tinue the  garnishee  before  the  court  and  bring  up  the  ques- 
tion of  its  liability.  Kennedy  v.  Tiernay,  14  E.  I.  528; 
Waples,  Attachment  and  Garnishment  (2d  ed.),  §  961; 
2  Shinn,  Attachment  and  Garnishment,  §  704.    See,  also, 

24—17  WASH. 
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Pujf  V.  Huchtety  78  Ky.  146;  Erkhson  v.  Duluth  8.  8. 
<&  A.  By,  Co.,  105  MicL  415  (63  K  W.  420). 

This  results  from  the  fact  already  mentioned  that  a  pro- 
ceeding against  a  garnishee  is  incidental  to  the  principal 
action;  and  an  appeal  from  a  judgment  in  favor  of  the 
defendant  carries  with  it  all  of  the  legal  incidents. 

The  respondent  cites  the  case  of  Bauer  v.  Adhins,  (Tex.) 
28  S.  W.  1009,  as  fully  sustaining  the  position  that  the 
garnishee,  in  this  case,  is  an  adverse  party  to  the  appel- 
lant, but  in  our  judgment  that  case  differs  from  the  case 
at  bar  in  at  least  one  important  particular.  That  was  a 
garnishment  proceeding  commenced  in  a  justice  court  and 
was  based  upon  a  judgment  previously  rendered  in  the 
same  court  in  favor  of  Adlrins  and  against  Bauer.  The 
writ  of  garnishment  was  sued  out  by  Adkins  and  directed 
to  the  Knights  of  Honor  as  garnishee.  The  Knights  of 
Honor,  by  its  agent  and  treasurer,  answered  that  the  gar- 
nishee, the  Knights  of  Honor,  at  the  time  the  writ  was 
served  upon  it,  was  indebted  to  the  defendant  Bauer  in  the 
sum  of  $2,000,  which  sum  was  paid  over  to  Bauer,  after 
the  writ  was  served,  by  said  garnishee,  upon  the  filing  by 
said  Bauer  of  a  replevy  bond  as  provided  by  law.  The 
defendant  Bauer  filed  a  motion  to  quash  the  affidavit  and 
writ  of  garnishment  and  also  filed  a  plea  to  the  jurisdie- 
tion  of  the  court,  and,  at  the  same  time,  a  plea  contro- 
verting the  answer  of  the  garnishee.  The  cause  was  ap- 
pealed to  the  county  court  and  there  proceeded  to  trial, 
and  the  motion  and  pleas  having  been  overruled,  judgment 
was  entered  against  Mrs.  Bauer  and  her  sureties,  and  also 
against  the  garnishee,  the  Knights  of  Honor,  with  the  pro- 
vision that  the  satisfaction  of  the  judgment  against  Bauer 
and  her  sureties  should  satisfy  the  judgment  against  the 
Knights  of  Honor.  Bauer  appealed  and  filed  an  appeal 
bond  payable  to  Adkins  only,  the  law  requiring  such  bond 
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to  be  "  payable  to  the  appellee  or  defendant  in  error."  Tbe 
court  held,  upon  these  facts,  that  the  Knights  of  Honor 
were  a  necessary  party  and  not  having  been  properly 
brought  before  the  court,  the  appeal  was  for  that  reason 
dismissed. 

The  garnishee  in  that  case,  having  paid  the  amount  of 
its  debt  to  the  plaintiff,  was  substantially  and  pecuniarily 
interested  in  having  no  modification  or  reversal  of  the  judg- 
ment against  Bauer  or  her  sureties,  since  if  the  judgment 
should  not  be  paid  by  her  or  them  the  garnishee  would  be 
obliged  to  make  a  second  payment  to  the  plaintiff  and  to 
look  to  the  original  defendant,  Bauer,  and  her  sureties,  for 
indemnification.  There  is  no  such  situation  of  affairs  pre- 
sented here,  and  for  that  reason  the  case  is  not  deemed 
decisive  of  the  question  under  consideration. 

We  have  carefully  examined  all  of  the  cases  cited  for 
the  respondent,  and  we  do  not  think  that  they  sustain  the 
contention  of  the  respondent's  counsel.  The  motion  is  de- 
nied. 

Scott,  C.  J.,  and  Reavis,  Gokdon  and  Dunbab,  JJ., 
concur. 


[No.  2623.    Decided  July  15, 1807.] 

Bellinoham  Bay  Improvement  Company,  Respondent, 
v.  The  Fairhaven  and  New  Whatcom  Railway 
Company  and  The  Atlantic  Trust  Company,  as 
Trustee^  Appellants. 

XORTOAOB    FORECLOSUBE  —  PRBFBBBRD  CLAIMS  —  LIMIT AT10M8  —  LACBB8 
—  PLEADINGS. 

Where  the  several  items  of  an  account  have  been  furnished 
under  an  agreement  that  pajrment  would  be  made  therefor  when- 
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ever  the  earnings  from  the  operation  of  a  line  of  railway  would 
permit,  the  difCerent  items  composing  the  account  would  consti- 
tute a  single  legal  demand,  and  a  partial  payment  applied  thereon 
within  the  period  limited  by  statute  for  the  commencement  of 
action  thereon  would  operate  to  extend  the  bar  of  the  statute  from 
the  date  of  such  payment  as  to  the  whole  account. 

The  right  to  priority  of  lien  over  a  mortgage  debt  in  favor  of 
a  claim  for  supplies  furnished  a  railway  company  is  not  lost  by 
laches  in  asserting  it,  if  an  action  at  law  to  enforce  the  demand 
has  not  been  barred  by  the  statute  of  limitations. 

A  debt  incurred  on  account  of  the  operating  expenses  of  a 
railroad  for  material  and  supplies  necessary  to  keep  the  road 
a  "  going  concern,"  conserving  its  property,  preserving  the  fran- 
chise and  protecting  the  interests  of  the  mortgage  creditors  and 
all  others  is  a  preferential  claim  entitled  to  be  paid  before  pay- 
ments  are  made  by  a  receiver  upon  the  principal  and  interest 
of  a  prior  mortgage  upon  the  property. 

A  demurrer  to  a  complaint  asserting  priority  of  li«i  over  a 
mortgage  upon  an  unsecured  account  for  materials  and  supplies 
is  properly  overruled,  if  any  item  of  the  account  is  such  as  en- 
titles the  creditor  to  a  preferred  claim. 

Appeal  from  Superior  Court,  "Whatcom  County. — ^Hon* 
John  R.  Winn,  Judge.    Affirmed. 

Kerr  &  McCord^  and  Burke^  Shepard  &  McOilvray  for 
appellants. 

Fairchild  &  Bmce,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Separate  appeals  have  been  taken  by  the 
Fairhaven  and  New  Whatcom  Railway  Company  and  the 
Atlantic  Trust  Company,  as  trustee,  from  a  judgment  and 
decree  of  the  superior  court  of  Whatcom  county  which 
awarded  respondent,  the  Bellingham  Bay  Improvement 
Company,  a  judgment  against  the  railway  company,  and 
decreed  priority  of  such  judgment  over  the  mortgage  claim 
of  the  trust  company.  The  judgment  and  decree  were  ren- 
dered on  an  order  overruling  separate  demurrers  of  the 
appellants  to  the  amended  cross-complaint  of  the  respon- 
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dent  as  intervener.  The  appellants  joined  in  the  brief, 
and  their  separate  demurrers  were  upon  like  grounds. 
From  the  record  it  appears  that  under  date  of  February  1, 

1892,  the  appellant  railway  company  executed  a  mortgage 
to  the  appellant  trust  company  to  secure  the  payment  of 
a  series  of  first  mortgage  bonds  amounting  to  $300,000. 
The  respondent  by  its  cross-complaint  in  intervention 
sought  a  judgment  against  the  railway  company  and  to 
have  its  claim  decreed  superior  to  the  mortgage  lien. 

The  claim  upon  which  the  respondent's  right  of  action 
is  founded  is  for  labor  and  supplies  and  materials  furnished 
the  railway  company  between  January,  1892,  and  August, 

1893.  In  its  complaint  respondent  alleges  that,  after  the 
execution  and  delivery  of  the  bonds  and  the  execution  and 
delivery  of  the  mortgage,  the  trust  company  permitted  the 
railway  company  to  continue  in  the  operation  and  control 
of  all  of  the  property  and  assets  embraced  within  the  mort- 
gage until  the  appointment  of  the  receiver  herein,  viz.: 
about  February  1,  1896.  That,  although  interest  coupons 
became  due  and  payable  every  six  months  after  the  date 
of  said  mortgage,  the  trust  company  took  no  steps  to  en- 
force collection  of  such  interest  or  to  enforce  its  mortgage 
until  about  the  1st  day  of  February,  1896.  That  on  or 
about  the  1st  day  of  January,  1892,  the  railway  company 
commenced  to  operate  its  railway  system.  That  at  that 
time  it  was  without  any  available  cash  or  money  assets,  all 
such  cash  and  assets  having  been  exhausted  in  construc- 
tion, and  the  corporation  had  no  reserve  or  money  with 
which  to  pay  its  current  expenses  or  to  operate  and  carry 
on  the  business  for  which  it  had  been  created,  all  of  which 
was  well  known  to  the  trust  company.  That  it  applied 
to  the  respondent  and  its  predecessor  in  interest,  and  ob- 
tained a  line  of  credit,  in  consequence  of  which,  and  by 
means  whereof,  it  obtained  all  the  articles,  supplies,  ma- 
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terials  and  labor  mentioned  in  the  acconnt  upon  which 
respondent's  action  was  based,  and  all  of  which  labor,  ma- 
terials and  supplies  were  needful,  necessary  and  requisite 
for  the  operation  of  its  road  and  the  regular  conduct  of 
its  business  and  for  the  purpose  of  preserving  its  property. 

"  That  said  several  items  were  furnished  under  the  agree- 
ment of  the  said  railway  company,  that  it  would  pay  for 
the  same  out  of  its  earnings,  so  soon,  and  whenever  such 
earnings  would  permit  payment  therefor;  and  by  the  ac- 
commodation of  the  parties,  that  is  to  say,  by  the  forbear- 
ance of  the  said  Bellingham  Bay  Improvement  Company 
[respondent]  to  embarrass  said  railway  company  by  liti- 
gation thereon,  said  claims,  demands  and  obligations     .     . 
.     .     were  carried  by  the  said  Bellingham  Bay  Improve- 
ment Company;  and  the  said  railway  company  never  at 
any  time  became  able  to  pay  the  same  out  of  its  receipts, 
but  was  so  conducted,  and  its  affairs  so  managed,  that  be- 
tween the  times  of  its  beginning  operations  and  the  appoint- 
ing of  the  receiver,  its  expenses  were  in  excess  of  its  re- 
ceipts, and  its  debts  greater  than  its  ability  to  pay  from 
its  ordinary  receipts;     .     .     .     That  from  the  time  of  the 
execution  of  the  said  mortgage  to  the  trustee  aforesaid,  and 
up  to  and  on  or  about  the  first  day  of  January,  1893,  the 
said  Fairhaven  and  New  Whatcom  Railway  Company  con- 
ducted its  business  at  a  loss,  and  its  receipts  were  not  suffi- 
cient to  meet  the  actual  operating  expenses  of  said  cor- 
poration; and  said  Fairhaven  and  New  Whatcom  Railway 
Company  became  indebted  for  its  general  operating  ex- 
penses in  a  large  amount,  to-wit,  twelve  thousand  dollars 
($12,000),  for  the  general  operating  purposes  of  said  cor- 
poration; that  since  said  date  said  road  has  been  more  than 
paying  the  operating  expenses,  and  up  to  the  time  of  the 
appointment  of  the  receiver  as  hereinbefore  stated,  the 
excess  of  the  receipts  over  the  amount  necessary  and  requi- 
site to  pay  the  general  operating  expenses  of  said  road  were 
used  by  the  officers  of  said  company  in  paying  and  dis- 
charging the  bills  and  obligations  contracted  for  operating 
expenses  prior  to  the  first  day  of  January,  1893;  and  said 
indebtedness  so  contracted  for  the  operating  expenses  has 
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been  reduced  in  a  large  sum,  to-wit:  Seven  thousand  dol- 
lars ($7,000);  and  if  the  said  receiver  had  not  been  ap- 
pointed, the  general  receipts  of  the  said  company  would 
have  been  ample  to  have  paid  your  intervener  for  all  bills 
contracted  and  mentioned  and  described  in  Exhibit  *A,' 
and  would  soon  have  been  able  to  have  been  paid." 

That  no  portion  of  the  account  had  been  paid  except- 
ing the  sum  of  $112454,  paid  on  June  1,  1895. 

1.  The  first  groimd  of  demurrer  is  that  "  the  action  of 
the  said  intervenor  for  the  relief  therein  sought  has  not 
been  commenced  within  the  time  limited  by  law.''  As  al- 
ready noticed,  the  first  items  of  the  account  were  fur- 
nished in  January,  1892,  and  the  last  in  August,  1893. 
We  think  that,  by  reason  of  the  contract  of  the  parties 
already  noticed,  the  different  items  composing  the  account 
constituted  a  single  legal  demand  and  cause  of  action  at 
the  time  when  the  payment  of  $112.54  was  made  on  June 
1,  1896,  and  the  bar  of  the  statute  was  not  complete  at 
the  time  when  such  payment  was  made,  and  thereafter  re- 
spondent's action  was  prosecuted  within  the  time  allowed 
by  the  statute.  There  was,  therefore,  no  error  in  overruling 
the  demurrer  upon  that  ground. 

2.  In  support  of  its  general  demurrer  appellant  urges 
that,  even  if  the  claim  is  not  barred  by  the  statute  of  limi- 
tations, respondent  has  lost  by  laches  any  equity  for  pref- 
erence over  the  mortgage  debt.  "We  think  it  is  correctly 
stated  that  the  length  of  dday  in  asserting  one's  rights  which 
will  amoimt  to  laches,  is  not  subject  to  fixed  rule,  but  is 
largely  dependent  upon  circimistances.  The  usual  course  of 
the  company  in  the  conduct  of  its  affairs,  its  financial  cir- 
cumstances and  ability  to  make  payment,  as  well  as  the 
course  of  dealing  between  the  parties,  must  be  considered  in 
determining  to  what  extent  credit  for  claims  of  this  charac- 
ter may  be  permitted  to  run  back.  In  Hale  v.  Frosty  99  U. 
S.  889,  the  supreme  court  of  the  United  States  gave  priority 
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to  a  claim  for  material  fumished  three  years  before  the 
appointment  of  a  receiver.  In  Bumham  v.  Bowen,  111 
U.  S.  776  (4  Sup.  Ct.  675),  the  same  court  gave  prefer- 
ence to  a  claim  for  supplies  furnished  more  than  eleven 
months  prior  to  the  appointment  of  a  receiver,  and  in 
Farmers^  Loan  &  Trust  Co.  v.  Kansas  Cityy  W.  &  N. 
TF.  R.  Co.,  53  Fed.  182,  it  is  said: 

"  There  is  no  fixed  rule  barring  preferential  debts  con- 
tracted more  than  six  months  before  the  appointment  of 
the  receiver.    There  is  no  ^  six  months'  rule.'  " 

And  the  court  further  says  that  what  length  of  time 
will  bar  them  is  not  clear  upon  the  authorities  "  and  de- 
pends largely  upon  the  circumstances  of  each  particular 
case."  Upon  principle,  it  would  seem  but  just  that  a  party 
should,  in  the  absence  of  special  circumstances  of  control- 
ling importance,  be  entitled  to  equitable  relief  for  the  full 
period  in  which,  according  to  the  statute,  an  action  might 
be  maintained  at  law  to  enforce  the  demand.  If  the  lapse 
of  three  years  is  necessary  under  the  statute  to  bar  the 
debt,  there  appears  to  be  no  sufficient  reason,  generally 
speaking,  why  the  equitable  right  should  be  barred  within 
a  shorter  period. 

3,  The  final  contention  of  appellants  is  that  the  items 
of  the  respondent's  claim  are  not  such  as  to  entitle  it  to 
a  preference  over  the  mortgage.  In  this  connection  they 
urge  that  there  has  been  no  diversion  of  the  income  of  the 
road  to  the  benefit  of  the  mortgage  security,  and  as  to  a 
part  of  the  claim  they  further  urge  that  it  was  for  ma- 
terials used  in  the  construction  and  not  in  the  operation 
of  the  road.  We  think  that  appellants  are  mistaken  as  to 
the  character  of  the  materials  and  supplies  which  they  as- 
sume were  furnished  to  be  used  in  construction  rather  than 
in  the  operation  of  the  road,  and  deem  it  unnecessary  to  pur^ 
sue  this  phase  of  the  objection  further. 
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In  Fosdick  v,  Schally  99  U.  S.  235,  the  supreme  court 
of  the  United  States  says: 

"The  income  out  of  which  the  mortgage  is  to  be  paid 
is  the  net  income  obtained  by  deducting  from  the  gross 
earnings  what  is  required  for  necessary  operating  and  man- 
aging expenses,  proper  equipment,  and  useful  improve- 
ments. Every  railroad  mortgagee  in  accepting  his  security 
impliedly  agrees  that  the  current  debts  made  in  the  ordi- 
nary course  of  business  shall  be  paid  from  the  current  re- 
ceipts before  he  has  any  claim  upon  the  income." 

And  in  the  later  case  of  Union  Trust  Oo.  v.  Souther ^ 
107  U.  S.  594  (2  Sup.  Ct.  297),  the  same  court,  after  quot- 
ing so  much  of  the  opinion  in  Fosdick  v.  Schall  as  is  above 
set  out,  say: 

"  To  this  we  adhere,  and,  in  our  opinion,  the  right  to 
impose  terms  does  not  depend  alone  on  whether  current 
earnings  have  been  used  to  pay  the  mortgage  debt,  principle 
or  interest,  instead  of  current  expenses.  .  .  .  Many 
other  circumstances  may  make  such  an  order  reasonable^ 
and  this  case  furnishes  a  striking  example.  The  first  de- 
fault in  the  payment  of  interest  under  the  mortgage  oc- 
curred in  October,  1873.  The  bondholders  did  not  see  fit 
to  take  possession,  as  they  had  the  right  to  do,  when  the 
default  had  continued  for  six  months.  On  the  contrary, 
notwithstanding  no  payments  of  interest  had  been  made, 
they  allowed  the  company  to  operate  the  road  and  incur 
obligations  therefor  until  December,  1877.  This  was 
evidently  in  the  hope  that  their  condition  would  be  im- 
proved by  the  delay;  for  to  effect  the  forbearance  they 
established  an  agency  and  incurred  expenses  to  an  amount 
much  larger  than  the  $3,000  reimbursed  by  the  company. 
Prior  to  the  appointment  of  the  receiver  the  gross  earnings 
do  not  appear  to  have  been  enough  to  pay  expenses,  but 
afterwards  they  yielded  a  very  considerable  surplus.  There 
cannot  be  a  doubt  that  it  was  for  the  interest  of  the  bond- 
holders that  the  road  should  be  kept  in  operation,  and  as 
they  did  not  see  fit  to  take  possession  while  it  could  only 
be  operated  at  a  loss,  it  was  certainly  not  an  abuse  of  ju- 
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dicial  discretion  for  the  court  to  order,  as  a  condition  of 
granting  their  application  for  a  receiver,  that  debts  in- 
curred by  the  company  in  thus  protecting  the  securily 
should  be  paid  from  the  income  of  the  receivership,  if,  in 
consequence  of  an  increase  of  revenue,  it  could  be  done." 

And  in  Miltenberger  v,  Logansport  Ry.  Co.,  106  TJ.  S. 
286  (1  Sup.  Ct.  140),  the  court  say: 

"Many  circumstances  may  exist  which  may  make  it 
necessary  and  indispensable  to  the  business  of  the  road  and 
the  preservation  of  the  property,  for  the  receiver  to  pay 
pre-existing  debts  of  certain  classes,  out  of  the  earnings  of 
the  receivership,  or  even  the  corpus  of  the  property,  imder 
the  order  of  the  court,  with  a  priority  of  lien." 

From  the  still  later  case  of  Burnham  v.  Bowen,  supra^ 
we  quote  the  following: 

**  It  is  said,  however,  that  as  no  part  of  the  income,  be- 
fore the  appointment  of  the  receiver,  was  used  to  pay 
mortgage  interest,  or  to  put  permanent  improvements  oa 
the  property,  or  to  increase  the  equipment,  there  was  no 
such  diversion  of  the  funds  belonging  in  equily  to  the 
labor  and  supply  creditors  as  to  make  it  proper  to  use  the 
income  of  the  receivership  to  pay  them.  The  debt  due 
Bowen  was  incurred  to  keep  the  road  running,  and  thus 
preserve  the  security  of  the  bond  creditors.  If  the  trustees 
had  taken  possession  under  the  mortgage,  they  would  have 
been  subjected  to  similar  expenses  to  do  what  the  company, 
with  their  consent  and  approbation,  was  doing  for  them. 
.  .  .  So  far  as  anything  appears  on  the  record,  the  fail- 
ure of  the  company  to  pay  the  debt  to  Bowen  was  due 
alone  to  the  fact  that  the  expenses  of  running  the  road  and 
preserving  the  security  of  the  bondholders  were  greater 
than  the  receipts  from  the  business.  Under  these  circum- 
stances, we  think  the  debt  was  a  charge  in  equity  on  the 
continuing  income,  as  well  that  which  came  into  the 
hands  of  the  court  after  the  receiver  wlsw  appointed  as  that 
before.  When,  therefore,  the  court  took  the  earnings  of  the 
receivership  and  applied  them  to  the  payment  of  the  fixed 
charges  on  the  railroad  structures,  thus  increasing  the  se- 
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curity  of  the  bondholders  at  the  expense  of  the  labor  and 
supply  creditors,  there  was  such  a  diversion  of  what  is  de- 
nominated in  FosdicJe  v,  Schall  the  ^  current  debt  fund/ 
as  to  make  it  proper  to  require  the  mortgagees  to  pay  it 
back.  So  far  as  current  expense  creditors  are  concerned, 
the  court  should  use  the  income  of  the  receivership  in  the 
way  the  company  would  have  been  bound  in  equity  and 
good  conscience  to  use  it  if  no  change  in  the  possession  had 
been  made." 

An  examination  of  the  account,  in  connection  with  the 
allegations  of  the  complaint,  shows  that  the  entire  claim 
of  the  respondent  is  for  labor,  materials  and  supplies,  all 
of  which  were  indispensable  to  the  business  of  the  road, 
conserving  its  property,  preserving  the  franchise  and  pro- 
tecting the  interests  of  the  mortgage  creditors  and  all  oth- 
ers interested  in  the  railway  property.  We  think  a  fair 
construction  of  the  pleading  is  sufficient  to  show  that  the 
debt  was  incurred  as  a  part  of  the  operating  expenses  of  the 
road  f6r  supplies,  etc.,  necessary  to  keep  the  road  a  "  going 
concern,"  and  that  such  debt  is  entitled  to  be  paid  out  of 
the  earnings  of  the  receivership,  and  even  the  corpus  of 
the  property  is  chargeable  with  a  priority  of  lien.  We 
might  further  add  that,  if  any  item  of  the  account  is  such 
as  entitles  respondent  to  a  preferred  claim,  then  the  de- 
murrer was  properly  overruled;  and  in  this  connection  we 
notice  that  fuel  was  furnished  by  the  respondent,  amount- 
ing to  $167.91,  the  complaint  alleging  that  said  fuel  "  was 
furnished  to  enable  the  said  corporation  to  generate  heat 
and  steam  to  supply  the  motive  jwwer  for  the  said  railway 
company  and  if  the  same  or  other  fuel  to  a  like  amount  had 
not  been  obtained  by  it,  the  said  corporation  would  not 
have  been  able  to  have  continued  the  operation  of  its  said 
line  of  street  railway."  It  would  seem  to  require  no  ar^- 
ment  to  demonstrate  that  this  was  a  preferential  debt  equit- 
ably entitling  the  respondent  to  a  preferred  lien. 
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Our  conclusion  is  that  the  demurrers  were  properly  over- 
ruled and  the  judgment  and  decree  will  be  afltoned. 

Scott,  C.  J.,  and  Aistders,  Reavis  and  Dunbab,  JJ., 
concur. 


[No.  2646.    Decided  July  15, 1897.1 

The  State  of  Washington  on  the  Relation  of  Manhai- 
tan  Trust  Company^  v.  Superior  Court  of  King 
County  et  al. 

APPEAL — MANDATE    AMD  PEOCEEDINGS  BELOW. 

Upon  a  mandate  from  the  supreme  court  reversing  the  Judir- 
ment  of  the  superior  court  upon  an  interlocutory  order  made  in 
the  foreclosure  of  a  mortgage,  as  to  the  right  of  priority  between 
secured  and  certain  unsecured  creditors,  the  superior  court  haa 
power  to  vacate  a  decree  of  sale  made  by  it  pending  the  appeal, 
and  direct  other  unsecured  creditors,  who  had  not  been  parties 
to  the  appeal,  to  file  their  claims  to  priority,  if  they  assert  any 
such  claims. 

Original  Application  for  Prohibition. 

Struve,  Alleny  Hughes  <&  McMicheUy  for  relator. 

Bav^man,  Kdhher  &  Emoryy  Strudwich  &  Peters^  Don- 
worth  &  Howe,  Preston,  Carr  &  Gilman,  and  Osbom  & 
Steele,  for  respondents: 

The  lower  court  had  jurisdiction  at  the  time  of  the  entry 
of  the  decree  complained  of  to  adjudicate  or  to  permit 
other  creditors  to  present  their  claims  for  adjudication.  "A 
creditor  upon  a  proper  case  made  by  petition  may  be  per- 
mitted to  come  in  at  any  time  while  the  fund  or  any  part 
of  it  is  under  the  control  of  the  court,  although  the  time 
for  presenting  claims  has  expired."  In  re  Receiver  of  the 
City  Bank  of  Buffalo,  10  Paige,  378;  Judson  v.  Rossie 
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Gahna  Co.,  9  Paige,  598  (38  Am.  Dec.  569);  Pratt  v. 
RcUhhuny  7  Paige,  269.  The  court  has  power  to  extend  the 
time  for  presenting  claims.  People,  ex  rel,  AtVy  Gen., 
x\  Security  L.  Ins.  Co.,  79  N.  Y.  267;  MatteY  of  AtVy 
Gen.  V.  Continental  L.  Ins.  Co.,  88  N.  Y.  77.  Other 
creditors  may  be  permitted  to  come  in  and  make  them- 
selves parties  at  any  time  before  distribution.  Ex  parte 
Nayler,  78  Am.  Dec.  457;  Brooks  v.  Gibbons,  4  Paige, 
874.  An  order  of  court  wherein  a  receiver  has  been 
appointed,  requiring  creditors,  not  parties  to  the  cause, 
to  intervene  and  establish  their  claims  within  a  cer- 
tain time  or  be  forever  barred  is  void.  Tex.  &  Pac. 
Ry.  Co.  V.  Watts,  18  S.  W.  312,  following  13  S.  W. 
463.  In  a  creditor's  suit,  although  there  may  have 
been  a  decree,  the  neglect  or  omission  of  a  creditor 
to  come  in  before  decree,  will  not  preclude  his  rights 
to  afterwards  be  let  in,  provided  other  creditors  are  placed 
in  no  worse  condition.  Warren  v.  Hoffman,  4  Edw.  Ch. 
381,  citing  Pratt  v.  Rathbun,  7  Paige,  269. 

Upon  issuance  of  remittitur  to  superior  court  in  case  of 
Manhattan  Trust  Company  v.  Seattle  Coal  &  Iron  Com- 
pany, defendants.  Murphy,  Grant  &  Co.  et  al.,  interveners, 
the  superior  court  was  reinvested  with  jurisdiction  to  try 
and  determine  the  rights  of  all  parties  who  were  then  par- 
ties to  the  suit,  or  who  might  come  in  claiming  rights,  not 
inconsistent  with  the  opinion  of  the  supreme  court  in  that 
case.  Where  a  case  has  been  affirmed  by  the  supreme 
court  and  remitted  to  the  court  below,  the  trial  court  is 
reinvested  with  jurisdiction  to  make  such  orders  as  it  deems 
proper.  Reynolds  v.  Newaygo  Circuit  Judge,  67  N".  W. 
529.  If  the  court  did  not  follow  the  decision  of  the  court 
of  appeals  in  reference  to  the  modification  of  an  injunc- 
tion, that  fact  did  not  make  its  action  void.  The  proper 
course  of  the  defendant  was  to  move  to  vacate  the  order 
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and  if  that  was  refused,  appeal.  The  court  was  not  with- 
out jurisdiction  when  it  attempted  to  make  the  judgment 
of  the  court  of  appeals  its  judgment.  Erroneous  action  is 
never  a  ground  for  attacking  the  jurisdiction  of  the  court. 
Fischer  v.  Blank,  31  K  Y.  Supp.  10  (81  Hun)..  Where 
an  appellate  court  reverses  a  case  and  returns  it  to  the 
lower  court  for  further  proceedings,  that  court  can  only 
carry  into  effect  the  mandate  of  the  appellate  court  so  far 
as  its  direction  extends;  but  is  left  free  to  make  any  order 
or  direction  in  the  further  conduct  of  the  case,  not  incon- 
sistent with  the  decision  of  the  appellate  court  as  to  any 
matter  not  before  that  court  for  determination.  The  rights 
of  subsequent  intervenors  were  not  before  the  supreme 
court  on  appeal.   Cunningham  v.  Ashley,  63  Am.  Dec.  62. 

Whatever  was  before  the  appellate  court  and  disposed 
of  is  considered  as  finally  settled.  The  inferior  court  is 
bound  by  the  judgment  or  decree  as  the  law  of  the  case. 
It  can  give  no  other  or  further  relief  as  to  any  matters  de- 
cided by  the  supreme  court,  or  in  any  manner  meddle  with 
it  further  than  to  execute  the  mandate  and  settle  such  mat- 
ters as  have  been  remanded  not  adjudicated  by  the  supreme 
court.  Fortenberry  v.  Frazier,  39  Am.  Dec.  373.  For  a 
decree  similar  to  the  one  complained  of  herein,  see  Fitz- 
gerald V.  Evans,  49  Fed.  426. 

The  original  decree  in  the  superior  court  in  favor  of  the 
Manhattan  Trust  Company,  was  reversed  and  set  aside  by 
the  supreme  court  on  the  appeal  of  intervenors.  If  not  so 
reversed,  then  the  lower  court  had  no  power  or  jurisdiction 
to  enter  such  decree  after  appeal  by  intervenors.  In  either 
case  the  original  judgment  became  a  nullity.  Barton  v. 
Long,  16  Atl.  683;  National  Exchange  Bank  v.  SteUing, 
10  S.  E.  766.  Hence,  the  superior  court  had  full  jurisdic- 
tion to  make  and  enter  the  decree  complained  of. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Application  for  a  writ  of  prohibition  against 
the  superior  court  of  King  county.  Pending  proceedings 
to  foreclose  a  mortgage  and  trust  deed  by  plaintiff,  a  re- 
ceiver was  appointed  by  the  superior  court,  and,  after  tak- 
ing possession  of  the  property  embraced  in  the  trust  deed, 
an  issue  arose  between  certain  unsecured  creditors  of  the 
mortgagor  and  the  plaintiff  trustee.  The  superior  court 
heard  and  determined  such  controversy  and  adjudged  the 
mortgage  lien  superior,  from  which  the  unsecured  cred- 
itors, Murphy,  Grant  &  Co.  and  others,  appealed  to  this 
court. 

The  cause  is  found  reported  in  16  Wash.  499  (48  Pac. 
338),  entitled  ^^Manhattan  Trust  Co,  of  New  York  v.  Seat- 
tle Coal  &  Iron  Co.  et  aZ."  Before  the  decision  of  the  cause 
here,  plaintiff  procured  a  decree  of  foreclosure  and  sale  in 
the  superior  court,  and  the  property  was  sold  subject  to 
confirmation;  but  before  the  confirmation,  the  remittitur 
from  this  court  went  down.  The  superior  court  thereupon 
in  effect  vacated  the  order  of  sale  and  proceeded  in  accord- 
ance with  the  mandate  of  this  court  to  adjudge  the  supe- 
riority of  the  claims  of  Murphy,  Grant  &  Co.  and  other 
appealing  creditors  over  the  mortgage  and  all  claims  of 
plaintiff,  and  also  proceeded  further  and  directed  that  other 
general  creditors  of  the  insolvent  corporation,  Seattle  Coal 
&  Iron  Co.,  should  fiile  their  claims  to  priorities  over  the 
mortgage  and  over  plaintiff's  claim,  if  priorities  were  as- 
serted, within  a  specified  time,  for  hearing  And  determina- 
tion by  the  superior  court;  and  that  court  also  directed  a 
sale  of  all  the  property  embraced  in  the  mortgage  and  in 
the  custody  of  the  receiver,  at  public  sale,  by  the  receiver 
at  a  sum  of  not  less  than  $130,000. 

The  relator  maintains  that  the  superior  court  had  no 
power  to  disturb  its  decree  entered  pending  the  appeal  of 
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Murphy,  Grant  &  Co.  and  other  creditors,  in  this  court, 
and  that  it  could  go  no  further  when  the  remittitur  was 
filed  than  direct  priority  of  payment  of  the  claims  of  Mur- 
phy, Grant  &  Co.  and  other  creditors  who  had  joined  in 
the  appeal.  But  the  order  of  sale  did  not  provide  funds 
for  the  payment  of  these  creditors.  Such  order  only  pro- 
vided for  the  payment  of  counsel  fees  and  expenses  and 
compensation  of  the  jeceiver,  and  the  remainder  of  the  pur- 
chase price  could  be  paid  in  bonds  of  the  defendant  corpor- 
ation held  by  the  plaintiff  trustee.  It  is  not  necessary 
here  to  determine  whether  the  pending  appeal  of  Murphy, 
Grant  &  Co.  and  other  creditors  stayed  a  final  decree  and 
sale  of  the  mortgaged  property,  for  in  any  view  the  plain- 
tiff, pending  the  appeal  from  an  interlocutory  order,  pro- 
ceeded at  its  peril.  On  the  appeal  from  the  interlocutory 
order  in  Manhattan  Trust  Co.  v.  Seattle  Coal  &  Iron  Co, 
et  al.y  it  was  said: 

"  In  this  case  no  question  has  been  raised  or  considered 
as  to  the  whole  property  of  this  corporation  being  a  trust 
fund  now  in  the  possession  of  the  court  for  the  benefit  of 
the  creditors  of  the  corporation  alike." 

The  foreclosure  suit  of  plaintiff  trustee  against  the  Seat- 
Coal  &  Iron  Co.  was  begun  in  February,  1894,  and  from 
that  time  until  the  present  the  entire  property  of  the  de- 
fendant corporation  has  been  in  the  custody  of  the  re- 
ceiver. The  receiver,  it  now  appears  from  the  record  in 
this  proceeding,  by  order  of  the  court  entered  October  12, 
1895,  was  directed  to  publish  notice  to  all  creditors  of  the 
Seattle  Coal  &  Iron  Co.  notifying  them  to  present  all  claims 
against  the  company,  duly  verified,  to  him  within  forty 
days  after  date  of  publication.  A  great  many  creditors 
then  presented  their  claims  duly  verified,  which  were  ap- 
proved by  the  receiver.  All  this  was  done  with  the  con- 
sent of  the  plaintiff  trustee.     The  plaintiff  trustee,  in  a 
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supplemental  complaint  filed  in  1894,  asked  that  the  re- 
ceiver take  into  his  custody  all  the  property  of  the  coal 
company,  and  the  mortgage  by  its  terms  specifically  em- 
braced all  the  property  of  the  defendant  coal  company, 
and,  under  the  notice  given  by  the  receiver  to  the  credi- 
tors to  file  claims,  the  plaintiff  trustee  filed  an  individual 
account  for  $87,000.  When  the  remittitur  from  this  court 
was  filed  in  the  superior  court,  the  question  was  presented 
to  that  court  upon  the  petitions  of  various  creditors, 
whether  the  pending  receivership  was  a  special  and  limited 
one  under  a  foreclosure  proceeding,  or  had  become  by  the 
action  of  the  plaintiff  trustee  and  receiver  a  general  receiv- 
ership of  an  insolvent  corporation.  The  superior  court 
seems  to  have  assumed  that  it  could  properly  determine 
the  priorities  between  the  general  creditors  of  the  defen- 
dant coal  company  and  the  plaintiff  trustee  as  representa- 
tive of  the  bondholders.  The  question  of  general  or  spe- 
cial receivership  is,  however,  more  of  form  than  substance, 
as  all  parties  were  before  the  court,  and  all  the  property  in 
its  custody.  Upon  issues  properly  framed  it  ordered  a  sale 
by  the  receiver  of  all  the  property  of  the  insolvent  cor- 
poration, and  directed  certain  appropriations  of  the  pro- 
ceeds when  paid  into  the  registry  of  the  court.  It  reserved 
the  question  of  priorities  among  certain  creditors  until 
further  hearing  and  final  distribution. 

The  superior  court  has  proceeded  in  conformity  to  the 
opinion  of  this  court  in  the  case  heretofore  mentioned,  and 
so  far  as  the  mandate  ordered,  and  seems  to  have  proceeded 
properly  in  the  further  administration  of  its  trust  with  the 
property  of  the  defendant  coal  company  in  its  custody.  We 
find  no  reason  for  interference  with  its  order  and  decree. 
The  writ  is,  therefore,  denied. 

Scott,  C.  J.,  and  Gordon  and  Duwbab,  JJ.,  concur. 

25—17  WASH. 
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AjTOEES,  J.  (dissenting). — ^I  think  the  remittitur  from 
this  court  did  not  authorize  the  superior  court  to  vacate 
the  judgment  entered  in  the  regular  foreclosure  suit,  but 
only  to  so  modify  it  as  to  make  the  claims  of  the  petition- 
ing creditors  prior  to  those  of  the  mortgagees.  When  the 
court  in  effect  set  aside  and  vacated  the  entire  judgment 
and  decree  of  foreclosure,  and  ordered  a  new  sale  of  the 
property  in  the  foreclosure  suit,  by  a  receiver  in  that  suit, 
I  think  it  proceeded  without  authority  of  law.  I,  there- 
fore, am  of  the  opinion  that  the  writ  prayed  for  should 
issue. 


[No.  2449.    Decided  July  16, 1897.] 

J.  F.  Ramagb,  Respondent,  v.  A.  J.  Littlejohn,  Ap- 

pellant. 

TRIAL  —  BZCLUSION  OF  BVIDBNCB  —  MATBKIALITY  —  ALLOWAKCB  OF   AT- 
TOBNBY'S  FBB  —  PRB8UMFTI0N  OF  CONTRACT  —  RBBUTTAL. 

Where  evidence  is  uncontradicted,  the  exclusion  ot  other  evi- 
dence  tending  to  corroborate  it  ie  not  prejudicial  error. 

In  an  action  to  recover  an  attorney's  fee  which  had  been  al- 
lowed in  an  action,  the  presumption  is  that  the  fee  was  fair  and 
reasonable  between  the  party  and  his  attorney  and  that  there 
was  a  contract  of  employment  between  them,  and  the  burden  is 
upon  defendant  to  overthrow  the  presumption  and  establish  that 
the  compensation  was  to  be  paid  by  another  than  the  nominal 
plaintiff  in  the  original  action. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Pbitohahd,  Judge.     Affirmed. 

Sharpstein  &  Blattner,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — G.  W.  Van  Fossen  and  respondent  were 
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attorneys  at  law  in  Tacoma  and  in  1891  brought  an  action 
and  obtained  judgment  in  a  suit,  wherein  the  appellant  was 
plaintiff  and  Duncan  &  Brown,  defendants,  in  the  superior 
court  of  Pierce  county.  There  was  an  attachment  pending 
the  action  procured  by  plaintiff,  and  in  the  judgment  the 
sum  of  $460  was  allowed  plaintiff  as  attorney's  fees.  Re- 
spondent, as  the  assignee  of  Van  Fossen  and  for  himself, 
brought  suit  against  appellant  in  the  superior  court  alleg- 
ing the  rendition  of  the  legal  services  in  the  suit  mentioned 
and  alleging  that  the  services  were  performed  for  appel- 
lant, and  that  the  defendant  promised  and  agreed  to  pay 
for  them  the  sum  of  $466.  There  were  in  the  complaint 
allegations  of  other  services  by  respondent  for  appellant 
Appellant  answered  denying  generally  all  the  allegations 
of  the  complaint,  and  alleging  payment  for  whatever  serv- 
ices respondent  had  performed  as  attorney  for  appellant. 

The  errors  assigned  by  appellant  are  upon  instructions 
given  to  the  jury  and  the  rejection  of  testimony  tendered 
by  appellant.  Appellant  offered  in  evidence  the  judgment 
roll  in  the  case  of  Little  John  v.  Duvcan  &  Brown,  and  par- 
ticularly the  writ  of  attachment,  for  the  purpose  only  of 
enabling  the  jury  to  compare  the  signature  of  Peter  O. 
Butts  on  the  affidavit  for  attachment,  and,  upon  objection, 
the  court  excluded  this  testimony.  Upon  cross-examina- 
tion the  respondent  testified  relative  to  the  affidavit  for  at- 
tachment as  follows: 

"  I  recognize  the  paper  handed  me,  which  is  the  affidavit 
for  attachment  on  file  in  the  case  of  Littlejohn  v.  Duncan 
&  Brovm,  and  notice  that  there  is  an  erasure  under  the 
name  of  A.  J.  Littlejohn  in  the  title.  Also  an  erasure  where 
Mr.  littlejohn's  signature  appears.  I  do  not  know  any- 
thing about  that  paper.  It  is  not  my  handwriting,  but  it 
is  the  affidavit  upon  which  the  writ  of  attachment  was 
issued." 

This  was  all  the  testimony  of  the  respondent  concerning 
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this  paper,  and  was  upon  his  cross-examination.  The  ap- 
pellant testified  in  his  own  behalf  that  his  suit  against  Dun- 
can &  Brown  was  upon  promissory  notes  indorsed  to  him 
by  Peter  O.  Butts,  and  one  such  note  so  indorsed  was  intro- 
duced in  evidence  and  is  an  exhibit  here.  The  testimony 
of  appellant  tended  to  show  that  Peter  0.  Butts  and  not 
himself  had  employed  the  respondent  and  Van  Fossen  to 
conduct  the  suit  against  Duncan  &  Brown,  and  that  it  was 
conducted  in  the  name  of  appellant  because  of  some  indebt- 
edness from  Butts  to  appellant,  and  to  adjust  matters  be- 
tween them.  Appellant  there  testified  in  his  own  favor , 
that  such  an  understanding  existed  between  himself  and 
Van  Fossen.  The  testimony  of  the  respondent  was  that  he 
himself  had  prepared  all  the  papers  and  conducted  the  liti- 
gation in  the  action  of  Littlejohn  v.  Duncan  &  Brown,  and 
that  Littlejohn  was  to  pay  the  attorney's  fee.  It  is  not  un- 
derstood that  the  affidavit  of  attachment  upon  which  the 
writ  was  issued  in  that  case  was  material  in  the  case  at 
bar.  Appellant  had  testified  that  some  papers  had  orig- 
inally been  prepared  in  Butts'  name  as  plaintiff  and  these 
were  changed  so  that  appellant  appeared  as  the  plaintiff. 
This  was  uncontradicted  by  respondent,  and  we  do  not  see 
of  what  value  the  signature  of  Butts  to  the  affidavit  for  the 
attachment  would  have  been  to  the  defendant  as  tending 
to  contradict  the  employment  of  Van  Fossen  and  respon- 
dent by  appellant,  or  to  rebut  any  testimony  offered  by 
respondent. 

The  court  in  substance  instructed  the  jury  that  the 
amount  allowed  as  attorney's  fee  to  plaintiff  in  the  action 
of  Littlejohn  v,  Duncan  &  Brown  raised  a  legal  presump- 
tion that  such  attorney's  fee  was  fair  and  reasonable  be- 
tween the  party  and  his  attorney,  and  that  the  presump- 
tion was  raised  that  Van  Fossen  and  respondent  were  em- 
ployed by  defendant  to  prosecute  the  action,  but  the  court 


DU  0L08  V.  BATCHELLER.  389 


Jnly,  18»7.]  Syllabus. 


also  instructed  that  while  this  was  a  presumption  which 
arose  upon  the  facts,  it  was  a  presumption  that  might  be 
contradicted  by  evidence  of  an  agreement  between  the  at- 
torneys and  their  client,  contrary  to  such  presumption;  that 
is,  that  it  might  be  overcome  by  evidence  showing  that  such 
an  inference  should  not  be  drawn  from  the  facts  of  the  rec- 
ord in  the  case  of  Littlejohn  v.  Duncan  &  Brovm,  and  also 
instructed  that  the  appellant  must  establish  by  a  preponder- 
ance of  evidence  that  the  parties  made  an  agreement  other 
than  as  presumed  from  the  record  in  the  case  and  that  the 
compensation  must  be  paid  by  another  than  the  plaintiff 
in  that  case. 

We  do  not  observe  any  error  in  the  instructions  given 
to  the  jury  by  the  superior  court.  The  issue  submitted  to 
the  jury  was  one  of  fact  under  correct  instructions  from 
the  court,  and  the  testimony  was  conflicting.  The  jury 
having  found  in  favor  of  respondent,  it  is  not  the  province 
of  the  court  to  weigh  the  testimony  or  disturb  the  finding. 

Judgment  affirmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
-concur. 


[No.  2384.    Decided  July  17, 1897.] 

JohnB.Du  Clos,  Appellant,  v.  J.  W.  Batcheller  et  aL, 
Respondents. 

ACTION  ON  PB0MIB80RY  NOTBS  —  DEFENSBS  —  PLRADING  —  INSTRUCTIONS 
—  WEIGHT  OF  EVrDBHCB  —  INTKBROQATOBIES. 

In  an  action  upon  promissory  notes,  tlie  answer  states  a  de- 
foifie  when  it  alleges  that  the  notes  were  procured  by  fraud,  set- 
ting np  in  substance  that  plaintiff  had  for  a  number  of  years 
claimed  to  be  a  spiritualistic  medium  and  have  supernatural 
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power;  that  by  reason  of  his  acts  and  representations  he  had 
obtained  an  undue  influence  over  defendants  who  belonged  to  the 
denomination  of  spiritualists,  and  that  he  induced  them  to  believe 
that  there  were  certain  spirits  which  demanded  that  they  execute 
the  note  in  question  for  the  purposes  of  a  materialization;  that 
the  notes  were  never  understood  to  be  executed  for  the  plaintiff's 
beneflt  in  any  way,  but  simply  for  the  purpose  of  accomplishing 
the  spiritualistic  object  represented  by  plaintiff;  and  that  all  of 
said  representations  were  false  and  fraudulent;  and  testimony 
tending  to  support  such  defense  is  admissible  in  evidence. 

Where  interrogatories  are  directed  to  the  discovery  of  facts 
material  to  the  defense,  a  mouon  to  strike  them  is  properly  de- 
nied, under  the  authority  of  Code  Proc.,  S  1661. 

Error,  if  any,  in  striking  interrogatories  propounded  by  plain- 
tifC,  is  not  prejudicial,  where  all  of  them  are  covered  by  state- 
ments in  defendant's  answer  verifled  by  him  personally,  and  de- 
fendant was  also  a  witness  at  the  trial. 

In  an  action  upon  promissory  notes  to  which  is  pleaded  the 
defenses  of  want  of  consideraticHi  and  fraud  in  their  procur^nent^ 
an  instruction  is  not  prejudicial  which  charges  that  "  unless  the 
defendant  has  established  by  a  preponderance  of  the  evidence  that 
the  notes  were  given  without  consideration,  or  that  the  consid- 
eration has  failed  in  whole  or  in  part,"  the  Jury  should  allow 
plaintiff  the  full  amount  of  his  notes,  when  there  is  evidence 
tending  to  show  that  plaintiff  had  represented  that  the  execution 
of  the  notes  was  d^nanded  by  a  certain,  spirit  for  its  purpose  in. 
the  matter  of  effecting  a  materialization  and  that  such  material- 
ization had  never  come  to  pass. 

Where  the  evidence  is  contradictory,  the  supreme  court  will 
not  interfere  with  the  verdict  of  the  jury,  however  the  weight  of 
the  testimony  may-  appear  to  the  court 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon» 
T.  M.  Reed,  Jk.,  Judge.    Affirmed. 

N.  S.  PorteVy  for  appellant. 
John  C.  Klebevy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiff  brought  this  action  to  re- 
cover  the  amount  due  on  three  promissory  notes,  dated 
June  6,  1894,  executed  by  defendant  J.  W.  Batcheller 
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and  his  wife,  since  deceased,  to  the  plaintiff,  aggregating 
the  sum  of  $1,000,  maturing  at  different  times  but  all  of 
them  within  one  year  from  date.  The  defendants  filed  sep- 
arate answers  which  were,  however,  substantially  alike, 
both  alleging  a  want  of  consideration  for  the  execution  of 
such  notes  and  also  that  they  were  obtained  by  reason  of 
certain  fraudulent  misrepresentations  of  the  plaintiff.  The 
verdict  and  judgment  being  for  the  defendants,  the  plain- 
tiff has  appealed. 

The  first  error  alleged  is  the  refusal  of  the  court  to  grant 
the  plaintiff's  motion  to  strike  the  second  paragraphs  of 
the  answers  containing  the  allegations  of  fraud  as  to  the 
procurement  of  the  notes,  the  substance  of  which  was  that 
the  plaintiff  for  a  number  of  years  had  claimed  to  be  a 
spiritualistic  medium  and  have  supernatural  power;  that 
by  reason  of  his  acts  and  representations  he  had  obtained 
an  undue  influence  over  the  defendants  who  belonged  to 
that  denomination,  and  that  he  induced  them  to  believe 
there  were  certain  spirits  which  demanded  that  they 
execute  the  notes  in  question  for  the  purpose  of  what  he 
called  a  materialization;  that  the  notes  were  never  under- 
stood to  be  executed  for  the  plaintiff's  benefit  in  any  way, 
but  simply  for  the  purpose  of  accomplishing  the  spiritual- 
istic object  referred  to;  that  all  of  said  representations  were 
false  and  fraudulent;  that  plaintiff  was  an  impostor,  etc. 
The  motion  was  directed  to  the  whole  of  this  paragraph. 
Conceding  that  it  was  redundant  and  that  certain  parts  of 
it  would  have  been  obnoxious  to  a  motion  to  strike,  the  par- 
agraph stated  a  defense  and  the  motion  was  properly  de- 
nied. 

The  next  error  complained  of  was  the  denying  of  the 
motion  to  strike  the  defendants'  interrogatories,  for  the  rea- 
son that  they  were  not  such  as  were  contemplated  under 
§  1661,  vol.  2  of  the  Code.     These  interrogatories  were 
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five  in  niimber  and  were  directed  to  the  discovery  of  facts 
material  to  the  defense.    The  motion  was  rightly  denied. 

Plaintiff  filed  two  sets  of  interrogatories,  one  for  the  de- 
fendant J.  W.  Batcheller  to  answer,  and  the  other  for  the 
defendant  J.  M.  Batcheller,  as  administrator.  The  court 
granted  a  motion  to  strike  the  interrogatories  submitted  as 
to  J.  W.  Batcheller.  These  were  sixteen  in  number  and  it 
is  unnecessary  to  set  them  out  in  detail.  Some  of  them 
were  immaterial,  and  all  of  them  were  covered  by  state- 
ments in  the  answer  of  said  defendant  which  was  verified 
by  him  personally.  The  said  defendant  was  also  a  wit- 
ness upon  the  trial,  and  it  is  apparent  that  no  harm  resulted 
to  the  plaintiff  in  consequence  of  the  striking  of  said  ques- 
tions, and  there  was,  therefore,  no  reversible  error  com- 
mitted, conceding  that  some  of  the  questions  were  compe- 
tent ones  under  the  statute. 

The  next  error  complained  of  was  in  permitting  the  de- 
fendant J.  W.  Batcheller  to  testify  to  transactions  between 
himself  and  the  plaintiff  for  a  period  of  some  eighteen  years 
previous  to  signing  the  notes  in  suit.  The  objection  is  not 
specially  indicated  in  the  brief  and  we  find  but  one  in  the 
record,  which  is  as  follows:  "We  object  to  any  evidence 
being  given  in  this  case  with  reference  to  the  matter  al- 
leged in  the  answer  of  the  defendants  as  to  the  reason  for 
the  signing  of  these  notes  as  being  no  defense  whatever," 
and  was  simply  a  presentation  in  a  different  form  of  the 
question  raised  upon  the  motion  to  strike  the  second  de- 
fense pleaded  in  the  answer,  and  was  properly  overruled. 

Error  is  also  alleged  upon  the  overruling  of  an  objec- 
tion to  the  admission  of  certain  letters  written  by  the  plain- 
tiff to  defendants;  bi^t  these  were  a  part  of  their  dealings 
and  were  relevant. 

The  next  errors  alleged  are  with  reference  to  the  instruc- 
tions given.  By  the  record  it  appears  that  only  the  second 
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and  third  instructioiiB  were  excepted  to.  The  first  one  was 
immaterial  and  could  have  resulted  in  no  possible  harm, 
being  a  statement  with  reference  to  the  conduct  of  the 
trial  as  to  the  voluminous  evidence  admitted,  but  contained 
no  intimation  whatever  of  the  court's  opinion  thereon.  The 
third  instruction  was  in  the  main  in  the  plaintiff's  favor, 
being  to  the  effect  that  the  notes  were  prima  facie  evidence 
of  an  honest  indebtedness.  .  The  part  specially  objected 
to  was  contained  in  the  following  clause:  "And  unless  the 
defendant  has  established  by  a  preponderance  of  the  evi- 
dence that  the  notes  were  given  without  consideration  or 
that  the  consideration  has  failed  in  whole  or  in  part,"  etc., 
that  the  jury  should  allow  the  plaintiff  the  fxdl  amount  of 
lus  notes.  The  part  criticised  is  the  statement  with  refer- 
ence to  the  failure  of  the  consideration,  the  plaintiff  con- 
tending that  there  was  no  evidence  tending  to  show  a  fail- 
ure. It  was  evidently  intended  to  cover  the  feature  of  the 
case  disclosed  by  the  evidence  to  the  effect  that  the  plain- 
tiff had  represented  that  the  execution  of  the  notes  was  de- 
manded by  a  certain  spirit  for  its  purposes  in  the  matter  of 
effecting  a  materialization,  whatever  it  might  be,  and  that 
«uch  materialization  had  never  come  to  pass.  Whether  rel- 
evant or  not,  we  are  clearly  of  the  opinion  that  it  could 
have  resulted  in  no  harm. 

The  next  error  alleged  is  the  assertion  that  there  was  no 
evidence  to  support  the  defense,  but  this  is  untenable  also. 
It  is  unnecessary  to  go  into  the  evidence  in  detail.  It  showed 
in  substance  that  the  plaintiff  had  made  his  home  at  the 
defendants'  house  for  a  good  many  years  prior  to  the  exe- 
cution of  the  notes,  and  had  obtained  a  great  influence  over 
them;  that  they  had  worked  in  common  in  the  matter  of 
spiritualism,  holding  almost  nightly  communications  with 
the  spirits,  as  is  claimed  by  them.  .  Also,  that  while  the 
plaintiff  had  worked  for  the  defendants  in  clearing  up 
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lands,  they  being  farmers,  and  attending  to  an  orcliard, 
etc.,  he  was  not  working  for  wages  but  simply  made 
his  home  with  them  and  worked  as  a  member  of  the  family, 
not  continuously  but  only  when  he  felt  inclined  to  do  so; 
and  there  was  testimony  also  to  show  that  various  sums  of 
money  had  been  given  to  him  at  different  times  by  the  de- 
fendants when  he  asked  for  it,  aggregating  several  hun- 
dreds of  dollars.  There  was  a  square  contradiction  between 
the  testimony  of  the  defendant  J.  W.  Batcheller  and  that 
of  the  plaintiff  with  reference  to  there  being  any  under- 
standing that  he  was  to  have  pay  for  his  work,  and  also 
with  reference  to  the  moneys  paid  him  as  aforesaid,  as  well 
as  to  the  circumstances  attending  the  giving  of  the  notes^ 
and  if  the  jury  believed  the  defendant  there  was  a  good  de- 
fense established  with  which  we  could  not  interfere,  how- 
ever the  weight  of  the  testimony  might  appear  to  us. 

The  only  other  points  alleged  relate  to  propositions  of 
law  which  are  conceded  but  were  covered  by  the  instruc- 
tions, or  as  to  other  matters  that  have  been  sufficiently  dis- 
posed of  in  what  has  been  said. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Dunbar,  Goedon,  Andees  and  Reavib^  JJ.,  concur. 


[No.  2600.    Decided  July  17, 1807.] 

ling]        Marie  E.  Nommbnson,  Appellant^  v.  C.  C.  Angle  et  al., 

Respondents. 

SATISFACTION  OF  MORTOAOB  —  RIGHT  TO  RBINBTATBMBNT  AQAINBT  BUB- 
8BC1UBNT  LIBN. 

Where  a  first  mortgagee  has  released  his  mortgage  of  record^ 
surrendered  his  note  to  the  mortgagor,  and  taken  a  deed  to  the 
property  under  the  mistaken  belief  that  there  were  no  other  in- 
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cumbrances  on  the  premises,  while  in  fact  there  was  a  second 
mortgage  thereon,  the  first  mortgagee  Is  entitled  as  against  the 
debtor  and  the  second  mortgagee^  or  the  assignee  of  the  latter  with 
notice,  to  be  restored  to  his  original  rights  and  lien  on  the  prem- 
ises by  a  court  of  equity. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
T.  M.  Reed,  Jb.,  Judge.    Affirmed. 

Robinson  &  Linn^  for  appellant: 

The  said  respondent  Daniel  Finch,  according  to  his  own 
evidence,  satisfied  his  mortgage  of  record  without  taking  a 
single  step  for  the  purpose  of  ascertaining  whether  there 
were  subsequent  liens  on  this  property.  Equity  will  not 
relieve  on  grounds  of  ignorance  of  facts  which  the  party 
could  have  ascertained  by  the  exercise  of  due  diligence, 
where  there  is  neither  mistake,  fraud  or  accident.  Fahie 
t\  Pressey,  2  Ore.  23  (80  Am.  Dec.  401);  Belt  v.  Mehen^ 
2  Cal.  159  (56  Am.  Dec.  329);  Juzan  v.  Toulmin,  9  Ala. 
662  (44  Am.  Dec.  448);  Hill  v.  Bush,  19  Ark.  622;  Atir 
wood  V.  Small,  6  CI.  &  Fin.  232;  Duke  of  Beaufort  v. 
Neeld,  12  CI.  &  Fin.  248;  Story,  Equity  Jurisprudence  (3d 
ed.),  §§  148, 149;  Pomeroy,  Equity  Jurisprudence,  §§  836, 
859. 

If  the  cancellation  of  a  mortgage  was  intentional,  it  must 
stand,  although  a  judgment  thus  becomes  a  prior  lien 
against  the  interests  of  the  parties  to  the  cancellation. 
Weidner  v.  Thompsony  69  Iowa,  36;  Fort  Dodge  B.  &  L. 
Ass^n  V.  Scott,  86  Iowa,  431;  Blecheley  v.  Branyan,  28  S. 
C.  445. 

George  H.  Funk,  for  respondents  Finch: 

When  a  first  mortgagee,  by  virtue  either  of  fraud,  acci- 
dent or  mistake,  has  released  his  mortgage  of  record  and 
surrendered  his  note  to  the  mortgagor,  under  the  mistaken 
belief  that  there  were  no  other  incumbrances  on  the  prem- 
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ises  covered  by  his  mortgage,  and  has  thereby  permitted 
what  was  formerly  a  second  mortgage  on  said  premises  to 
become  a  nominal  first  mortgage,  such  first  mortgagee  is 
entitled  as  against  the  debtor  and  the  second  mortgagee,  to 
be  restored  to  his  original  rights  and  lien  on  the  premises 
by  a  court  of  equity.  2  Jones,  Mortgages  (5th  ed.),  §  966; 
French  v.  De  Bow,  38  Mich.  708;  Stover^s  AdmVs  v. 
Woody  26  K  J.  Eq.  417;  Farmers  &  Drovers  Ins.  Co.  v. 
German  Ins.  Co.,  79  Ky.  598;  Vannice  v.  Bergen,  85 
Am.  Dec.  531,  and  note;  Barnes  v.  Camack,  1  Barb. 
392;  Millspaugh  v.  McBride,  7  Paige,  509  (34  Am. 
Dec.  360);  Oeih  v.  Reynolds,  35  Minn.  331;  Causler 
V.  SalUs,  54  Miss.  446;  Brxise  v.  Nelson,  35  Iowa, 
157;  Colh  V.  Dyer,  69  Me.  494;  Banta  v.  Vreeland, 
15  K  J.  Eq.  103  (82  Am.  Dec.  269);  CampheU 
V.  Trotter,  100  HI.  281. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  plaintiff  brought  this  action  to  fore- 
close a  mortgage  executed  by  the  defendant  Angle  to  one 
Christina  Nommenson,  in  May,  1893,  and  by  her  assigned 
to  the  plaintiff.  The  defendant  Finch  had  held  a  prior 
mortgage  executed  in  November,  1890,  on  the  lands  covered 
by  the  plaintiff's  mortgage.  Thereafter,  in  July,  1894, 
said  defendant,  in  pursuance  of  negotiations  with  Angle, 
took  a  quitclaim  deed  to  said  lands  in  payment  of  his  mort- 
gage debt,  and  entered  a  satisfaction  of  the  mortgage  of  rec- 
ord. In  his  affirmative  answer  to  the  complaint  Finch 
asked  that  the  cancellation  aforesaid  be  set  aside,  and  that 
he  be  restored  to  his  original  rights  under  said  mortgage, 
and  that  the  same  be  decreed  a  prior  lien  upon  the  lands. 
The  court  having  found  in  his  favor,  the  plaintiff  has  ap- 
pealed. 

One  Mottman  was  the  agent  of  Christina  Nonmienson  in 
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making  the  loan  to  Angle  and  obtaining  the  mortgage  se- 
curity to  her,  and  was  also  the  agent  of  Marie  ITommenson, 
the  plaintiff,  in  procuring  the  assignment  of  said  mortgage, 
which  was  alleged  to  have  been  made  in  December,  1894, 
some  months  after  the  quitclaim  deed  had  been  executed 
to  Finch,  and  his  mortgage  satisfied  of  record.  The  plain- 
tiff contends  that  defendant  Finch  is  not  entitled  to  any 
relief  under  the  facts  shown,  that  the  discharge  of  his  mort- 
gage and  the  acceptance  of  the  deed  were  due  to  careless- 
ness and  negligence  on  his  part  in  not  examining  the  record 
for  subsequent  incumbrances,  and  equity  should  afford  him 
no  relief.  The  finding  of  the  court  that  Mottman,  appel- 
lant's agent,  had  full  knowledge  that  Finch  did  not  know 
of  the  existence  of  the  second  mortgage,  and  that  Mottman 
knew  that  the  same  had  not  been  paid  at  the  time  of  the 
acceptance  of  the  quitclaim  deed,  is  contested. 

Upon  the  first  proposition,  as  to  whether  a  party  in  dis- 
charging a  first  mortgage  would  be  entitled  to  be  restored 
to  his  rights  thereunder  as  against  a  second  mortgage  then 
in  existence  where  he  had  failed  to  make  any  examination 
of  the  records,  the  authorities  are  conflicting.  But  if  the 
finding  aforesaid  of  the  court  is  to  be  sustained,  we  think 
imder  that  finding  that  the  weight  of  authority  clearly  sus- 
tains the  decision  of  the  lower  court.  Hitchcock  v,  Nixouy 
16  Wash.  281  (47  Pac.  412);  2  Pingree,  Mortgages,  §§ 
1241,  1243;  2  Pomeroy,  Equity  Jurisprudence  (2d  ed.), 
§  856. 

There  is  a  conflict  between  the  testimony  of  Mottman 
and  Finch  as  to  what  took  place  at  the  time  of  the  cancella- 
tion of  the  mortgage.  At  that  time  Mottman  was  also  act- 
ing as  agent  for  Angle  and  he  offered  the  deed  to  Finch. 
Finch  says  that  when  he  discovered  that  it  was  a  quitclaim 
deed  he  objected  to  it,  and  wanted  to  take  it  to  his  attorney, 
and   suggested   doing    so,    but,    upon    Mottman's   repre- 
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sentations  to  him  that  the  deed  was  all  right,  he  accepted  it 
without  any  investigation.  Mottman  concedes  that  he  told 
Finch  the  deed  was  all  right,  but  evidently  means  to 
be  understood  as  having  advised  him  that  it  was  sufficient 
to  pass  the  title,  and  that  he  did  not  consider  a  warranty 
from  Angle  as  of  any  value  in  consequence  of  Angle's  be- 
ing insolvent.  Mottman  also  says  he  did  not  know  at 
that  time  whether  the  second  mortgage  had  been  paid  or 
not.  He  made  no  mention  of  such  a  mortgage  ever  hav- 
ing been  given,  and  it  is  apparent  that  Finch  did  not  know 
of  it.  He  says  that  lus  mortgage  exceeded  the  value  of  the 
land  and  that  he  did  not  suppose  anyone  would  take  a 
second  mortgage  on  it. 

Without  discussing  the  testimony  in  detail,  we  are  fully 
of  the  opinion  that  it  is  not  strong  enough  in  favor  of  the 
plaintiff's  contentions  to  justify  a  setting  aside  of  the  find- 
ing made  by  the  lower  court,  and,  under  that  finding  and 
the  testimony  of  Finch,  the  judgment  re-establishing 
Finch's  rights  under  his  mortgage  as  a  prior  lien  was  right. 

Finch  also  questions  the  finding  of  the  court  as  to  there 
having  been  a  consideration  for  the  transfer  of  the  mort- 
gage from  Christina  Nonmienson  to  the  plaintiff.  These 
two  parties  and  Mottman  were  related  by  marriage,  and  the 
testimony  is  not  clear  or  satisfactory  as  to  showing  a  consid- 
eration ;  but  it  is  unnecessary  to  pass  upon  it,  for  the  finding 
that  Mottman  had  full  knowledge  of  the  situation  is  suffi- 
cient, even  though  he  did  not  know  at  the  time  Finch  can- 
celed his  mortgage  whether  the  second  mortgage  had  been 
paid  or  not.  It  is  evident,  if  Finch's  testimony  is  to  be 
believed,  that  by  reason  of  Mottman's  representations  as  to 
the  sufficiency  of  the  deed,  Finch  was  induced  to  forego 
counseling  with  his  attorney  in  regard  to  accepting  it,  and 
that  he  would  not  have  accepted  it  had  he  known  of  the 
second  mortgage.    Had  he  counseled  with  his  attorney  he 
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would  have  been  put  upon  his  guard.  He  desired  a  cove- 
nant against  incumbrances  and  a  good  title.  Mottman 
had  knowledge  of  the  existence  of  the  first  mortgage  when 
the  second  one  was  executed.  He  does  not  claim  that  he 
thought  the  second  mortgage  had  been  paid  at  the  time  the 
quitclaim  deed  was  accepted.  He  merely  says  he  did  not 
know  whether  it  had  been  or  not.  It  was  his  duty  to  have 
disclosed  the  situation  to  the  defendant  Finch — ^at  least  he 
should  have  said  nothing  to  induce  Finch  to  forego  a  full 
investigation  of  the  matter. 

Affirmed. 

Andees,  Gobdow,  Eeavis  and  Dttnbab,  JJ.,  concur. 


(No.  1916.    Decided  July  10. 1807.] 

Charles  S.  Himchman,  Respondent^  v.  Point  Defiance 
Railway  Company  et  al.^  Defendants,  John  C.  Lewis, 
as  Trustee,  Appellant 

APPEAL  —  EFFECT  OF  PARTIAL  BEYEKSAL  —  REHEARING  —  MATTERS  OC- 
CCRBIMG  SUBSEQUENT  TO  ORIGINAL  APPEAL. 

Where  all  the  parties  holding  mortgages  upon  the  property 
of  a  certain  railway  are  before  the  court  seeking  foreclosure  of 
their  liens  and  a  decree  is  rendered  ordering  sale  of  the  entire 
property  in  solido  and  awarding  priority  to  one  of  the  mortgagees, 
a  reversal  of  the  decree,  to  the  extent  of  adjudging  that  anothe; 
mortgagee  is  entitled  to  an  exclusive  lien  upon  a  portion  of  the 
property,  would  not  affect  the  title  of  a  purchaser  under  foreclos- 
ure sale  nor  nullify  that  portion  of  the  decree  directing  a  sale  of 
the  property  as  an  entirety,  but  would  merely  affect  the  rights 
of  the  parties  in  the  application  of  the  proceeds,  which  was  the 
real  contention  between  them. 

The  supreme  court  will  not  by  its  order  attempt  to  direct  the 
action  of  the  superior  court  upon  the  rights  of  parties  in  regard 
to  facts  occurring  subsequent  to  an  appeal,  and  which  the  lower 
eourt  has  not  had  an  opportunity,  or  been  moved,  to  pass  upon. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Pbitohaed,  Judge.    Reversed. 

0.  F,  Paodon,  and  Burke,  Shepard  £  McOilvray  for  ap- 
pellant: 

At  common  law  a  mortgage  of  after  acquired  property 
was  void.  In  equity,  however,  where  the  mortgage  relates 
to  some  particular  property  described  therein,  which, 
though  not  in  existence,  must  be  reasonably  certain  to  come 
into  existence,  and  the  mortgagor  has  a  present  actual  in- 
terest concerning  it,  a  mortgage  of  future-acquired  prop- 
erty is  sustained.  But  specific  terms  in  the  mortgage  indi- 
cating an  intent  to  pass  after  acquired  property  are  neces- 
sary. No  such  intent  is  presumed.  It  must  be  expressed. 
And,  in  determining  what  property  does  or  does  not  pass, 
due  regard  must  be  had  to  the  maxim,  expressio  unius  est 
exclusio  alterius.  Morrill  v.  Noyes,  56  Me.  458  (96  Am. 
Dec.  486);  Brainerd  v.  Peck,  34  Vt.  496;  City  of  Bath  v. 
Miller,  53  Me.  308;  Farmers^  Loan  &  Trust  Co.  v.  Bank, 
11  Wis.  208;  Farmers^  Loan  &  Trust  Co.  v.  Bank,  15  Wis. 
424  (82  Am.  Dec.  689);  Montgomery  v.  Chase,  30  Minn. 
132;  Phillips  v.  Both,  58  Iowa,  499;  Lormer  v.  AUyn,  64 
Iowa,  T25;  McArthur  v.  Garman,  71  Iowa,  34;  Moody  v. 
Wright,  46  Am.  Dec.  712,  note;  Hamlin  v.  Railway  Co., 
4  Am.  &  Eng.  K.  R.  Cas.  511,  note;  Smith  v.  McCullough, 
104  U.  S.  25. 

Doolittle  &  Fogg,  for  respondent: 

A  corporation  has  power  to  mortgage  its  railroad  and  any 
subsequent  accessions  or  accretions  properly  appertaining 
thereto,  acquired  either  by  itself  or  any  successor  in  title, 
whether  the  road  be  then  maintained  and  the  property  ac- 
quired by  virtue  of  the  original  franchise  or  by  virtue  of 
some  similar  franchise  granted  by  the  same  sovereign. 
Compton  V.  Jesup,  15  C.  C.  A.  397. 


HINOHMAN  V.  POINT  DEFIANCE  BY.  CO.  401 

July,  1887.]         Opinion  of  the  Court — Gordon,  J. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^This  cause  was  before  t\ie  court  at  the  Jan- 
uary term,  1896,  and  was  reported  in  14  Wash.  849  (44 
Pac.  867).  A  petition  for  re-hearing  was  filed  by  the  re- 
spondent, in  which,  among  other  things,  it  was  stated  that 
that  part  of  the  former  opinion  of  the  court  to  which  the 
petition  for  re-hearing  was  directed  was  "  based  and  predi- 
cated upon  a  mistake  of  fact  and  upon  the  assumption  that 
the  Lewis  mortgage  covers  poles,  wires  and  electric  equip- 
ments, south  of  South  Ninth  street."  Continuing,  the  pe- 
tition further  states:  "  If  such  were  a  fact  then  the  con- 
clusion reached  by  your  honors  would  necessarily  be  cor- 
rect'' Upon  consideration  of  the  petition  for  re-hearing 
the  following  order  was  made:  "  OTdered  that  a  re-hear- 
ing be  granted  in  the  above  entitled  cause  on  the  point  as 
to  whether  or  not  the  John  C.  Lewis  mortgage  covers  any 
other  or  different  line  of  railroad  than  that  from  Point  De- 
fiance to  South  Ninth  street  in  the  city  of  Tacoma,  and 
that  this  cause  be  set  for  argument  at  the  October  term.'' 
What  the  court  really  intended  by  the  order  was  to  direct 
argument  to  the  question  of  whether  the  Lewis  mortgage 
covered  any  property  which  was  not  covered  or  embraced 
within  the  terms  of  the  Hinchman  mortgage,  it  being  the 
contention  of  the  respondent  throughout  his  petition  for 
re-hearing  that  the  property  embraced  within  the  two  mort- 
gages was  identical.  It  may  be  conceded  that,  so  far  as 
real  property  was  included  or  embraced  within  the  terms 
of  either  mortgage,  it  was  confined  to  the  line  of  railway 
north  of  South  Ninth  street.  At  the  time  when  the  Hinch- 
man mortgage  was  executed  the  maker  of  that  mortgage — 
the  Point  Defiance  Kailway  Company — owned  no  prop- 
erty south  of  South  Ninth  street,  and  so  far  as  the  record 
discloses,  it  never  was  any  part  of  the  purpose  or  inten- 
tion of  that  company  to  secure  by  purchase  or  otherwise 

26—17  WASH. 
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any  line  of  railway  extending  south  of  tliat  street.  It 
had,  in  addition  to  the  line  which  it  was  then  operating, 
surveyed  and  purposed  extending  its  line  northerly  from 
the  north  end  of  its  road  as  then  operated,  and  this  ex- 
tension was  thereafter  completed;  and  we  have  held  in  our 
former  opinion,  and  still  adhere  to  the  conclusion  reached 
in  that  regard,  that  such  extension  was  fairly  included  within 
the  terms  of  respondent's  mortgage.  But  the  Lewis  mort- 
gage was  made  at  a  much  later  date,  by  a  new  company 
which  had  not  only  acquired  all  of  the  property  owned 
by  the  maker  of  the  Hinchman  mortgage,  but  in  addition 
thereto  had  in  the  meantime  acquired  by  purchase  an  ad- 
ditional line  of  railway  of  several  miles  in  length,  known 
as  the  Wapato  Park  Belt  Line,  all  of  which  was  south 
of  South  Ninth  street.  We  quote  from  the  testimony  of 
Stuart  Rice,  one  of  respondent's  witnesses: 

"  Question:  What  is  the  fact  about  the  Point  Defiance, 
Tacoma  &  Edison  Company  purchasing  certain  railways 
after  it  bought  the  railway  of  the  Point  Defiance  Railway 
Company? 

"Answer:  We  purchased  another  line  of  railway  at  the 
same  time,  but  none  afterwards. 

"  Q.  What  was  the  other  line  of  railway? 

"A.  That  was  the  Wapato  Park  line  of  railway. 

"  Q.  That  road  connects  with  lie  line  of  railway  we  have 
been  discussing  here,  does  it  not? 

"A.  It  does,  through  the  Tacoma  Railway  &  Motor  Com- 
pany's line;  yes,  sir. 

"  Q.  That  is  known  as  the  south  end% 

"A.  Yes,  sir;  spoken  of  as  the  south  end. 

"  Q.  And  the  line  in  controversy  here  is  called  the  north 
end? 

"A.  Yes,  sir." 

The  Wapato  Park  Belt  line,  which  was  purchased  at  or 
about  the  same  time  as  the  other,  was  at  the  time  of  the 
purchase  operated  solely  by  steam  power,  whereas  the  Point 
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Defiance  railway  was  at  the  time  of  its  purchase  in  part 
operated  as  an  electric  street  railway;  that  is,  about  one  and 
one-half  miles  was  being  so  operated,  and  the  balance 
thereof  was  being  equipped  for  operation  as  an  electric 
street  railway.  Shortly  after  purchasing  these  two  there- 
tofore independent  lines  of  railway,  the  Point  Defiance,  Ed- 
ison &  Tacoma  Railway  Company,  the  then  owner  of  both 
roads,  entered  into  contracts  with  the  Northwest  General 
Electric  Company  and  the  Edison  General  Electric  Com- 
pany for  cars,  motors  and  other  appliances  needful  and 
necessary  in  operating  an  electric  road,  and  the  construc- 
tion of  a  distribution  circuit  and  equipment  for  thirteen 
miles  of  track.  These  contracts  were  made  subsequent  to 
the  time  of  acquiring  both  roads  and  all  cars  and  motors 
so  purchased  were  afterward  operated  upon  the  entire  line  of 
road,  both  north  and  south  of  South  ITinth  street.  In  other 
words,  between  Edison,  the  south  end  of  the  system,  and 
Point  Defiance  Park,  the  north  end  of  the  system.  Just 
when  this  consolidation  took  place,  or  when  the  new  com- 
pany commenced  to  run  its  cars  over  the  entire  system,  is, 
we  think,  entirely  immaterial.  It  is  enough  that  it  did  so 
prior  to  the  execution  of  the  Lewis  mortgage — and  that 
mortgage,  contrary  to  the  contention  of  the  respondent,  in- 
cludes within  its  terms — 

**  all  passenger  cars,  both  open  and  closed  (supposed  to  be 
twelve  or  more  in  number),  freight  cars  (of  which  there  is 
supposed  to  be  one  or  more),  construction  cars,  flat  cars, 
oar  bodies,  trucks,  including  both  those  on  which  cars  are 
now  mounted  and  those  on  which  none  are  now  mounted, 
motors  now  in  use  for  operating  said  cars  and  motors  desig- 
nated for  such  use  but  not  now  in  use  therefor,  and  all  trol- 
leys, trolley  stands,  controllers,  rheostats,  car  wires,  car  fix- 
tures, lamps,  spare  parts,  tools  and  instruments,  and,  in  fact, 
everything  pertaining  to  the  complete  electrical  equipment 
of  said  cars  now  owned  by  said  party  of  the  first  part  and 
used  or  intended  for  use,  wholly  or  in  part,  on  either  or 
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any  line  or  lines  of  street  railway  owned,  leased  or  operated 
by  said  party  of  the  first  part,  whethsr  the  line  or  lines 
of  street  railway  on  which  such  cars  or  electrical  equip- 
ments thereof  or  any  thereof  are  used^  lie  northerly  or 
southerly  of  said  South  Ninth  street,  in  said  city  of  Ta- 
coma,  or  wheresoever  such  cars  or  electrical  equipments 
thereof  may  lie  or  wherever  the  same  may  be  used/' 

The  testimony  of  Mr.  Hurley,  the  receiver,  shows  that  at 
the  time  he  took  possession,  viz.:  May  8,  1894,  the  cars 
were  being  operated  both  north  and  south  of  South  ITinth 
street.  He  testified  that  they  were  being  "  indiscriminately 
run  "  over  the  whole  line.    Also: 

"Question:  The  cars  in  other  words  were  running 
through  from  Point  Defiance  Park  to  the  south  end  of 
the  system? 

"Answer:  Yes,  sir. 

"Q.  There  is  a  road  running  south  of  South  Ninth 
street  which  forms  really  a  part  of  the  Point  Defiance  road, 
is  there  not? 

"A.  Yes,  sir. 

"  Q.  How  does  that  run,  and  what  is  its  terminal  point? 

"A.  Edison.    It  runs  to  Edison. 

"  Q.  And  at  that  time  you  took  possession  of  the  prop- 
erty which  you  describe  they  were  running  the  cars  clear 
through  from  Point  Defiance  Park  to  Edison? 

"A.  Yes,  sir.'^ 

The  decree  directed  that  all  of  the  property  be  sold  as  an 
entirety,  and  it  is  urged  by  the  respondent  that  inasmuch 
as  no  appeal  has  been  taken  from  that  part  of  the  decree, 
and  appellant  did  not  demand  a  separate  sale  of  the  prop- 
erty on  which  he  claims  an  exclusive  lien,  that  the  relief 
which  he  seeks  should  not  be  granted,  for  the  reason  that  it 
would  nullify  those  parts  of  the  decree  from  which  no  ap- 
peal was  taken.  We  do  not  think  that  a  reversal  would 
affect  the  title  of  the  purchaser,  and  what  appellant  is  con- 
cerned in  is  the  application  of  the  fund  derived  from  the 
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sale.  Each  party  was  before  the  court  seeking  a  foreclosure 
of  his  mortgage.  It  was  proper  enough  that  the  entire  prop- 
erty should  be  sold  in  solido.  All  parties  were  seeking  to 
have  it  sold,  the  real  contention  being  the  application  of 
the  proceeds.  In  this  connection  the  appellant  has  asked 
us  to  direct  the  court  below  to  take  proof  as  to  the  value 
at  the  time  of  the  sale  of  that  part  of  the  property  sold 
upon  which  the  appellant  was  entitled  to  an  exclusive  lien, 
and  to  ascertain  the  respective  values  upon  such  proof,  and 
to  thereupon  award  appellant,  as  trustee,  a  personal  judg- 
ment against  respondent  Hinchman,  for  such  proportion 
of  the  amount  for  which  the  entire  property  was  sold  at 
said  sale  as  will  bear  the  same  ratio  to  said  entire  amount 
which  the  value  of  said  property,  upon  which  appellant 
was  entitled  to  an  exclusive  lien,  would  bear  to  the  value 
of  the  entire  property.  We  think  we  would  not  be  justi- 
fied in  making  such  direction.  We  are  not  called  upon 
in  this  case  to,  nor  can  we  properly,  notice  any  proceed- 
ings taken  below  since  this  decree  was  entered  and  the  ap- 
peal was  taken.  The  present  investigation  must  be  confined 
to  the  record  now  before  us,  from  which  we  must  deter- 
mine whether  the  decree  was  or  was  not  erroneous.  The 
rights  of  the  parties  upon  facts  occurring  subsequent  to 
the  appeal  cannot  become  the  subject  of  the  present  inves- 
tigation, and  in  the  exercise  of  its  appellate  function  this 
court  will  not  direct  the  superior  court  to  proceed  to  act 
unless  that  court  has  first  had  an  opportunity  to  proceed — 
as  the  law  presumes  it  would  upon  request — ^in  accordance 
with  law.  If  appellant  is  entitled  in  the  present  proceed- 
ing to  the  relief  he  now  seeks,  it  is  to  be  presumed  that 
the  lower  court  will,  upon  request,  grant  it.  We  hold  that 
it  is  a  question  not  presented  by  the  appeal  in  the  present 
instance.  Therefore  we  decline  to  express  any  opinion  upon 
the  subject  of  whether  appellant  is  or  is  not  entitled  thereto. 
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After  a  full  review  of  the  entire  record,  we  are  satis- 
fied that  the  conclusion  reached  in  the  former  opinion  was 
right,  and  we  adhere  to  it  with  this  modification,  viz. :  that 
the  appellant  will  not  be  entitled  to  a  priority  of  lien  upon 
any  of  the  poles,  wires  or  overhead  equipment  upon  the 
line  of  railway  north  of  South  Ninth  street,  but  as  to  the 
trucks,  motors,  cars  and  other  electrical  equipments  pur- 
chased by  the  Point  Defiance  &  Edison  Kailway  Company 
subsequent  to  the  execution  of  respondent's  mortgage,  our 
conclusion  is  that  appellant  is  entitled  to  a  decree  establish- 
ing the  lien  of  his  mortgage  as  a  first  lien  thereon,  and  the 
cause  will  be  remanded  to  the  superior  court  for  further 
proceedings  in  accordance  herewith. 

Scott,  C.  J.,  and  Anders  and  Reavis,  JJ.,  concur. 


[No.  2503.    Decided  July  10.  1807.] 

U  ^'  The   Western  Security   Company,  Appellant,  v.  Jo- 

I  £  *gj|  SEPH  Lafleur  et  aZ.,  Defendants,  Douglas  Griffitt^ 

et  al,  Respondents. 

TBIAL  —  SBRyiCB  OF  NOTICB  —  JUDGMENT  —  NOTICB  TO   ADYBB8B  PARTY 
—  VACATION  OF   JUD6MBNT  —  SUFFICIBNCY   OF   APPLICATION. 

Notice  of  the  time  a  cause  will  be  tried  need  not  be  served 
upon  the  adverse  party,  under  Laws  1893,  p.  416,  §  85,  providing^ 
that  notice  of  setting  the  cause  for  trial  shall  be  served  on  the 
opposite  party  three  days  before  any  time  fixed  by  the  rules  of 
court  for  setting  causes  for  trial,  and  that  the  cause  will  be 
brought  on  for  trial  at  such  time  as  the  court  shall  fix. 

It  is  not  necessary  for  the  validity  of  a  decree  or  Judgment 
that  it  be  served  upon  any  party  to  the  cause,  after  the  same  la 
filed. 

A  motion  to  vacate  a  decree  of  foreclosure  is  not  based  upon 
a  meritorious  defense,  when  the  mover  has  been  made  a  party 
to  foreclosure  proceedings  on  the  allegation  that  he  claims  scMne 
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Intereet  or  lien  inferior  to  the  mortgage,  and  his  answer  offered 
in  support  of  his  motion  is  merely  a  denial  on  information  and 
belief  of  the  material  facts  in  the  complaint  and  an  admission 
that  he  claims  some  right  or  lien  in  the  mortgaged  premises  with- 
out setting  up  what  such  interest  is. 

Appeal  from  Superior  Court,  Stevens  County. — ^Hon. 
Jesse  Arthur,  Judge.     Reversed. 

Crow  £  WilliamSy  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — Appellant  brought  an  action  against  de- 
fendants to  foreclose  a  mortgage  executed  by  defendants 
Lafleur  and  wife  on  real  estate  in  Stevens  county.  De- 
fault was  entered  against  defendants  Lafleur  and  wife,  Spo- 
kane Falls  &  Northern  Railway  Company  and  Frank  C. 
Sharkey,  for  failure  to  appear  in  the  action.  Defendant 
Douglas  Griffitts  and  Nuzum  and  wife  appeared  and  de- 
murred to  the  complaint,  and  afterwards  on  January  5, 
1897,  filed  their  answer  nunc  pro  tunc  as  of  date  October 
20,  1894.  On  May  28,  1895,  appellant  served  a  notice 
that  the  cause  would  be  set  for  trial  on  the  law  day  ap- 
pointed by  the  rules  of  the  superior  court  for  setting  causes 
for  trial.  The  cause  was  set  for  trial  on  December  9,  1895, 
and  was  tried  and  findings  of  fact  and  conclusions  of  law 
filed  by  the  court  in  accordance  with  the  allegations  of  the 
complaint.  There  was  no  appearance  of  the  defendants  at 
the  trial.  Respondents  afterwards  objected  to  signing  the 
decree,  but  in  January,  1896,  the  decree  of  foreclosure  was 
entered  in  conformity  to  the  findings  and  conclusions.  An 
order  of  sale  was  issued  on  the  decree,  and  the  mortgaged 
premises  were  sold  and  purchased  by  appellant,  which  re- 
ceived a  certificate  of  sale  from  the  sheriff.  On  December 
29,  1896,  respondfents  served  and  filed  a  motion  to  set 
aside  the  judgment  on  the  ground  that  it  was  irregular  and 
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improperly  granted,  and  such  motion  was  supported  by  the 
affidavit  of  the  attorney.  On  January  5,  1897,  the  conrt 
entered  an  order  panting  the  motion  and  vacating  the  de- 
cree and  judgment  and  setting  aside  the  sale  which  had 
been  made.  Appellant  excepted  to  this  order  and  appeals 
therefrom. 

The  complaint  is  the  usual  one  in  a  foreclosure  of  mort- 
gage. The  only  mention  of  the  respondents  is  in  one  para- 
graph in  which  it  is  stated  they  claim  some  interest  or  lien 
in  or  to  the  mortgaged  premises,  which  lien  appellant  al- 
leges is  inferior  and  subsequent  to  the  lien  of  the  mortgage. 
Kespondents  deny  the  material  facts  of  the  complaint  on 
information  and  belief  and  admit  that  they  claim  some 
right  or  interest  or  lien  in  the  mortgaged  premises.  They 
do  not  set  up  what  their  claim  or  interest  is.  The  only 
reason  assigned  by  respondents  in  their  application  to  the 
court  for  vacation  of  the  judgment  was  that  no  notice  of 
trial  or  hearing  of  said  cause  was  given  these  defendants, 
or  either  of  them,  or  their  attorneys,  at  the  time  said  hear- 
ing was  had  and  judgment  taken,  and  that  no  copy  of  the 
said  decree  or  judgment  has  ever  been  served  upon  them. 
The  affidavit  in  support  of  this  motion  states: 

"No  notice  of  bringing  this  cause  to  trial  at  the  time 
it  was  brought  to  trial  and  decree  rendered  was  ever  served 
on  myself  or  said  defendant,  and  that  no  copy  of  said  de- 
cree or  judgment  was  ever  served  upon  us  or  either  of  us 
or  our  attorneys  to  my  knowledge." 

It  may  be  said  upon  this  motion  and  upon  the  facts  stated 
in  the  affidavit  that  the  statute  (Laws  1893,  p.  416,  §  35) 
does  not  require  notice  of  the  time  the  cause  will  be  tried, 
but  only  requires  a  notice  of  setting  the  cause  for  trial 
shall  be  served  on  the  opposite  party  three  days  before  any 
time  fixed  by  the  rules  of  the  court  for  setting  the  cause 
for  trial,  and  that  the  case  will  be  brought  on  for  trial 
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at  such  time  as  the  court  shall  fix.  It  is  not  necessary  for 
the  validity  of  a  decree  or  judgment  that  it  be  served  upon 
any  party  to  the  cause  after  the  same  is  filed;  and,  again, 
there  was  no  showing  of  merits  in  favor  of  respondents  or 
any  valid  defense  disclosed  in  the  application  to  vacate  the 
judgment.  This  is  essential.  The  order  to  vacate  the  judg- 
ment was  made  without  any  grounds  to  sustain  it.  It  is, 
therefore,  reversed  with  directions  to  the  superior  court  to 
annul  the  order  of  vacation  and  reinstate  the  judgment  and 
decree  of  foreclosure. 

Scott,  C.  J.,  and  Andees,  Gordon  and  Dtjnbab,  JJ., 
concur. 


[No.  2039.    Decided  July  29, 1897.] 

Thomas  H.  Casey,  Respondent,  v.  Thomas  F.  Oakbs 
et  al.,  Appellants. 

ACTION  AGAINST  RBCEIYKB    FOB  PERSONAL    INJURIES  —  BUrFIGIBNCY   OF 

COMPLAINT. 

A  complaint  against  the  receivers  of  a  railroad  company  to 
recover  damages  for  the  wrongful  act  of  a  servant  states  a  cause 
of  action  against  the  receivers,  when  it  alleges  they  were  duly 
appointed  receivers  and  were  operating  the  road  as  such  for  the 
purpose  of  transporting  passengers  as  common  carriers,  and  that 
an  employee  of  theirs,  acting  for  himself  and  for  the  receivers  and 
in  the  course  of  his  employment,  assaulted  in  a  violent,  rude, 
malicious  and  insulting  manner  the  plaintiff,  who  was  attempting 
to  take  passage  upon  the  train,  by  virtue  of  a  ticket  purchased  by 
him  prior  to  the  appointment  of  the  receivers,  and  that  such 
employee  beat  plaintiff,  pushed  him  away  from  the  train  and 
forced  him  to  leave  the  depot,  in  a  loud,  angry  and  insulting  man- 
ner informing  plaintiff  that  he  should  not  ride  upon  said  ticket; 
as  such  action  is  one  sounding  in  tort  and  not  on  contract. 


410  OASEY  V.  0AKE8. 


Opinion  of  the  Court — Beavis,  J.  [17  Wash. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
W.  J.  C.  Wakefield,  Judge  pro  tern.    Affirmed. 

Opinion  on  re-hearing,  the  original  opinion  reversing 
the  cause  being  found  in  15  Wash.  450. 

Dudley,  Bunn  £  Dudley,  for  appellants. 
Plummer  &  Thayer,  and  Winston  &  Winston,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^This  cause  was  heard  last  November  and 
reversed  and  remanded  for  a  new  trial.  It  is  reported  in 
15  Wash.  450  (48  Pac.  53).  In  due  time  counsel  for  re- 
spondent presented  a  petition  for  re-hearing,  which  was  by 
direction  of  this  court  answered  by  appellants,  and  the 
cause  then  was  reassigned  for  argument.  The  action  was 
instituted  by  respondent  in  the  superior  court  of  Spokane 
county  against  the  Northern  Pacific  Railroad  Company, 
a  corporation,  and  Rouse,  Payne  and  Oakes,  receivers  of 
said  corporation,  and  A.  H.  Sinunons,  an  agent  of  the  re- 
ceivers. The  complaint  averred  that  the  raiboad  com- 
pany was  a  common  carrier  of  passengers  between  Spokane 
and  Marshall  Junction,  Washington;  that  on  the  10th  day 
of  November,  1891,  the  railroad  company,  in  considera- 
tion of  eighty-five  cents  paid  to  it  by  respondent,  agreed 
to  carry  respondent  at  any  time  thereafter  from  Spokane  to 
Marshall  Junction,  and  from  the  Junction  back  to  Spokane, 
and  in  pursuance  of  said  agreement  issued  to  plaintiff  a 
first-class  round  trip  ticket  or  coupon,  which  entitled  plain- 
tiff to  safe  carriage  when  any  of  the  trains  of  the  railroad 
company  ran  thereafter  for  the  purpose  of  carrying  pas- 
sengers between  the  points  mentioned;  that  defendants  did 
not  fulfill  the  agreement  to  carry  plaintiff  as  before  set 
forth,  but,  on  the  contrary,  on  the  10th  of  November,  1894, 
when  plaintiff,  in  the  exercise  of  his  lawful  rights,  and  in 
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pxirsnance  of  said  contract,  undertook  to  enter  the  passen- 
ger train  at  Spokane  provided  by  the  railroad  company 
and  the  receivers  for  the  purpose  of  carrying  passengers 
from  Spokane  to  Marshall  Junction,  the  defendants, 
through  their  duly  authorized  agents,  and  said  Simmons 
wilfully  and  maliciously  denied  plaintiff  admission  to  the 
train,  and  wilfully  and  maliciously  refused  to  honor  the 
ticket  as  issued  aforesaid  to  plaintiff — 

^  and  said  Simmons,  acting  for  himself  and  for  said  receiv- 
ers and  said  railroad  company,  and  in  the  course  of  his  em- 
ployment in  the  presence  of  a  great  number  of  people,  and 
to  the  great  discomfort,  humiliation  and  shame  of  plaintiff 
assaulted  and  beat  plaintiff  in  a  violent,  rude  and  malicious 
and  insulting  manner,  and  with  force  and  violence  forced 
and  pushed  plaintiff  away  from  said  train,  and  forced  him 
to  leave  the  depot  of  said  defendants,  he,  the  said  Simmons, 
then  and  there  informing  plaintiff  in  a  loud,  angry  and  in- 
sulting manner,  and  maliciously  after  having  insulted  and 
assaulted  plaintiff,  that  said  plaintiff  should  not  ride  upon 
said  ticket,  he,  the  said  Simmons,  then  and  there  wilfully, 
violently  and  maliciously  assaulting  plaintiff." 

It  is  then  alleged  that  by  reason  of  the  acts  above  set 
forth  plaintiff  was  unable  to  go  to  Marshall  Junction  on 
the  train  of  said  railroad,  and  suffered  bodily  harm  and 
great  mental  pain,  agony  and  sense  of  wrong,  and  was  dam- 
aged by  said  acts  in  the  sum  of  $1,900.  The  defendant, 
the  Xorthem  Pacific  Railroad  Company,  appeared  and 
moved  to  strike  the  averments  relating  to  its  responsibility 
for  the  reason  that  the  corporation  was  not  operating  its 
road  at  the  time  that  plaintiff  was  injured,  which  motion 
was  overruled.  A  motion  was  made  to  strike  from  the  com- 
plaint on  behalf  of  the  receivers  the  following  words:  "  and 
said  Simmons,  acting  for  himself  and  said  railroad  com- 
pany "  down  to  and  including  the  words  "  violently  and 
maliciously  assaulting  plaintiff,"  on  the  ground  that  this 
is  an  action  for  an  alleged  violation  of  the  contract  for 
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safely  carrying  plaintiff,  and  if  plaintiff  was  violently  or 
maliciously  assaulted  by  defendant  Simmons  as  alleged, 
then  defendant  Simmons  was  not  acting  within  the  line 
or  scope  of  his  employment,  which  motion  was  denied.  De- 
fendant Simmons  also  moved  against  the  complaint  that 
cause  was  not  shown  that  he  ever  entered  into  any  contract 
with  the  plaintiff  for  the  safe  carriage  of  plaintiff  from 
Spokane  to  Marshall  Junction  or  elsewhere,  which  motion 
was  denied.  The  receivers  then  demurred,  first,  for  mis- 
joinder of  causes  of  action,  on  the  ground  that  the  com- 
plaint alleged  an  action  on  contract  and  an  action  in  tort 
for  personal  injury,  and  because  of  the  misjoinder  of 
parties  defendant,  to-wit:  a  cause  of  action  alleged  against 
the  defendant  corporation  for  violation  of  the  contract  be- 
tween plaintiff  and  defendant  corporation  joined  with  the 
cause  of  action  against  defendant  Sinmions  for  personal 
assault,  and  a  like  cause  of  action  against  the  receivers,  and 
also  demurred  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  receivers.  This  demurrer  was  overruled.  The  cause 
went  to  trial  before  a  jury,  and  after  the  conclusion  of 
plaintiff's  testimony,  the  defendants  moved  to  dismiss  the 
case  as  to  the  receivers  and  as  to  the  railroad  company  and 
as  to  Simmons  upon  the  ground  that  the  proof  did  not 
show  a  cause  of  action.  The  court  overruled  the  motion  as 
to  the  receivers  and  granted  the  same  as  to  the  railroad  com- 
pany and  Simmons  without  prejudice  to  the  action  of  plain- 
tiff against  the  receivers.  There  appears  to  be  no  excep- 
tion taken  to  this  order  of  the  court  at  the  trial.  The  de- 
fendant receivers  then  introduced  their  testimony  in  the 
case  and  the  jury  returned  a  verdict  for  plaintiff  and  as- 
sessed his  damages  at  $950. 

In  the  opinion  heretofore  filed  in  this  cause  it  was  said: 

"  The  court  [superior]  could  only  have  rightfully  dis- 
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miased  the  action  as  to  the  railroad  company  and  Simmons, 
and  refused  to  dismiss  it  as  to  the  receivers  if,  in  its  opinion, 
the  action  was  upon  the  contract  contained  in  the  ticket. 
Its  action  would  not  have  been  justified  if,  in  its  opinion, 
the  action  was  one  of  tort.  If  any  of  the  defendants  were 
guilty  of  a  tort  the  defendant  Simmons,  who  did  all  that 
was  done,  would  certainly  have  been  guilty.  But  the  court 
took  the  case  from  the  jury  as  to  him.  Hence  it  must 
have  found,  either  that  the  action  was  not  one  of  tort,  or 
that  there  had  been  no  evidence  introduced  to  show  that 
a  tort  had  been  committed.  In  either  case  the  receivers 
would  have  been  entitled  to  a  dismissal  if  the  defendant 
Simmons  was.  It  must  follow  that  the  case  was  submitted 
to  the  jury  by  reason  of  the  court's  being  of  the  opinion 
that  the  receivers  were  liable  by  reason  of  their  failure  to 
carry  out  the  contract  entered  into  by  the  company  before 
their  appointment.  But  that  they  were  not  so  liable  was 
directly  ruled  by  this  court  in  the  case  of  Scott  v.  Rainier 
Power  £  Ry.  Co.,  13  Wash.  108  (42  Pac.  531)." 

Upon  a  reconsideration  of  the  cause  here  we  find  only 
four  assignments  of  error  by  the  appellants.  First,  the 
court  erred  in  denying  the  motion  to  strike  out  filed  in  the 
action;  second,  the  court  erred  in  overruling  the  demurrer 
of  the  defendants;  third,  the  court  erred  in  refusing  the 
motion  to  dismiss  the  action  against  the  receivers,  because 
the  complaint  stated  no  grounds  for  recovery  against  them; 
fourth,  the  court  erred  in  refusing  the  motion  for  a  new 
trial  because  no  cause  of  action  is  stated  in  the  complaint 
against  the  defendants  against  whom  the  judgment  is  ren- 
dered, viz. :  the  receivers.  The  complaint  states  a  cause  of 
action  against  the  receivers.  It  is  alleged  that  they  were 
duly  appointed  receivers  of  the  railroad  company  with 
power  and  authority  to  operate  the  railroad  for  the  purpose 
of  transporting  passengers  as  common  carriers,  and  that 
the  defendant  Simmons,  acting  for  himself  and  for  the  re- 
ceivers and  in  the  course  of  his  employment,  committed  the 
acts  complained  of  by  the  plaintifF.    There  may  be  imma- 
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terial  and  irrelevant  verbiage  in  the  complaint,  but  it  was 
not  moved  against  on  this  ground.  Under  the  Code  of 
Procedure  the  complaint  must  be  measured  and  its  suffi- 
ciency determined  by  the  facts  stated.  The  pleader  is  not 
compelled  to  name  the  particular  action  or  to  label  the 
form.  The  gravamen  of  this  complaint  is  evidently  a 
tort — the  rough  and  insulting  expulsion  of  plaintiff  from 
the  train  and  depot  at  Spokane — and  all  connected  with 
this  wrongful  act  could  properly  be  joined  in  the  action  as 
defendants. 

There  is  no  statement  of  facts  brought  to  this  court,  and 
the  question  of  the  sufficiency  of  the  evidence  to  support 
the  verdict  cannot  be  the  subject  of  inquiry  now.  The  rea- 
sons of  the  superior  court  for  the  dismissal  of  the  defendant 
Simmons  and  the  Northern  Pacific  Kailroad  Company  as 
defendants  at  the  trial  are  not  stated  and  are  immaterial 
here  under  the  view  entertained  of  the  complaint.  Ap- 
pellants complain  of  the  verdict  of  the  jury  as  excessive, 
but  in  the  absence  of  the  evidence  in  the  cause  we  cannot 
examine  that  question. 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Andees,  Gk)BD0N  and  Dunbab,  JJ., 
concur. 
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[No.  2488.    Decided  July  29, 1897.] 

The  H.  C.  Mahrt  Co.,  Appellant^  v.  Hyman-Hall  Co., 
Respondent. 

INBUFFIGnNCY  OF  XTIOKNCS  —  POWERS  OF   AOKMT8— BTfDSNGB. 

Where  the  testimony  is  conflicting,  the  verdict  of  the  jury  will 
not  be  disturbed  unless  there  was  error  in  the  admission  or  re- 
jection of  testimony. 

For  the  purpose  of  establishing  agency,  evidence  is  admissible 
tending  to  show  that  one  charged  with  entering  into  a  contract 
as  the  agent  of  another,  in  the  sale  of  goods,  had  made  like  con- 
tracts with  other  customers. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
EicHABD  OsBOBN,  Judgc.     Affirmed. 

McClure  &  Bass,  for  appellant. 
McCutcheon  &  Oilliam,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — ^Appellant  commenced  an  action  in  the  su- 
perior court  of  King  county  to  recover  the  sum  of  $691, 
claimed  as  a  balance  due  from  respondent.  Respondent 
answered  admitting  the  indebtedness  alleged  by  appellant, 
but  averred  an  accounting  between  appellant  and  respon- 
dent, and  also  set  up  as  a  counterclaim  a  breach  of  con- 
tract between  appellant  and  respondent,  and  claimed  dam- 
ages in  the  sum  of  $1,000. 

The  appellant  is  a  wholesale  manufacturer  and  dealer 
in  cigars  and  tobacco  at  Dayton,  Ohio,  and  respondent  was  a 
broker  and  dealer  in  cigars  in  Seattle.  There  was  testimony 
at  the  trial  tending  to  prove  that  there  were  two  contracts 
between  appellant  and  respondent,  the  first  made  in  the  sum- 
mer of  1894  and  the  second  March  23d,  1896,  and  that 
both  these  contracts  were  made  by  respondent  with  E,  B. 
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Gaze,  an  agent  of  appellant.     The  last  contract  was  in 
writing.    Substantially,  these  contracts  were  an  engage- 
ment by  appellant  to  sell  respondent  cigars  at  a  certain 
price,  and  particularly  a  certain  brand  known  as  the  ^  Wat- 
erloo," in  western  Washington,  such  sale  of  the  "  Water- 
loo "  cigar  to  be  made  exclusively  to  respondent.     About 
the  quantity  of  cigars  to  be  thus  furnished  by  appellant 
to  respondent  was  estimated,  and  imder  these  contracts  re- 
spondent was  to  bear  a  portion  of  the  expense  of  adver- 
tising the  particular  cigars  and  push  their  sale  in  the  dis- 
trict mentioned.    Kespondent  did  this  and  appellant  fur- 
nished the  cigars.    But  appellant  also  furnished  the  same 
cigars  under  another  brand  in  the  same  district  and  re- 
spondent claimed  it  was  damaged  by  this  breach  of  contract 
and  offered  evidence  tending  to  prove  such  damages;  and 
appellant  also  refused  to  furnish  cigars  imtil  the  contract 
expired,  for  which  damages  were  claimed.    In  the  spring 
of  1896,  E.  B.  Gaze,  who  had  made  the  contracts  with  re- 
spondent and  through  whom  the  purchases  of  the  cigars  had 
first  been  made,  made  settlement  with  respondent  of  the 
claim  of  $691,  and  made  various  allowances,  some  for  dam- 
ages sustained  by  respondent  for  sale  of  cigars  in  the  dis- 
trict which  respondent  claimed,  and  at  such  settlement  took 
the  notes  of  respondent  for  $500  and  gave  a  receipt  for  the 
indebtedness  claimed  to  be  due  from  respondent  to  appel- 
lant.   Appellant  maintains  that  Gaze  had  no  authority  to 
make  these  settlements  or  to  receive  the  notes  of  respon- 
dent in  payment  of  any  sum  due  appellant,  or  to  make 
the  last  contract.    But  there  was  testimony  tending  to  show 
that  Gaze  had  the  apparent  authority  to  represent  appel- 
lant in  such  a  settlement.    There  was  also  testimony  tend- 
ing to  prove  that  Gaze  had  authority  to  make  the  contracts 
for  appellant  which  he  made  with  respondent.     There  is 
much  conflict  in  the  testimony,  particularly  the  conclusions 
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of  the  witnesses  who  testified,  but  the  jury  have  found  for 
the  defendant  upon  the  testimony,  and  their  verdict  will 
not  be  disturbed  unless  there  was  error  in  the  admission 
or  rejection  of  testimony.  Many  objections  were  made  by 
appellant  to  the  introduction  of  testimony  tending  to  show 
that  Gaze  made  contracts  for  appellant  with  other  custom- 
ers. This  testimony  was  proper  as  tending  to  show  acts 
on  the  part  of  appellant  giving  Gaze  authority  as  an  agent. 

We  have  examined  the  instructions  of  the  court  to  the 
jury  and,  without  reviewing  at  length  the  exceptions  made 
by  appellant,  we  find  no  error  in  them.  We  think  the  case 
was  fairly  submitted  to  the  jury,  and  its  verdict  is  sus- 
tained by  substantial  testimony. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gordon  and  Dunbab,  JJ., 
concur. 


[No.  2506.    Decided  July  29,  1897.] 

Frank  Kizer,  Respondent,  v.  Thomas  Caufield,  Ap- 
pellant 

rORBCLOSUBK  OF  MOBTGAGB  —  PLBADING  —  DBHURBBB  —  COLLATBBAL 
ATTACK  —  JUDGMBNT  AWABDING  TAX  8ALB — ADVBB8B  TITLE. 

An  allegation  in  a  complaint  for  foreclosure  of  a  mortgage 
that  one  of  the  defendants  **  claims  some  interest  in  or  title  to 
said  property  inconsistent  with  the  rights  of  the  plaintift/'  does 
not  amount  to  an  allegation  of  adverse  title,  when  taken  in  con* 
nection  with  other  allegations  of  the  complaint  which  show  that 
the  intent  of  the  pleader  was  to  charge  that  such  interest,  what- 
erer  it  might  be,  was  subordinate  to  that  of  plaintift. 

The  denial  of  a  motion  to  strike  allegations  of  a  reply  consti- 
tuting a  collateral  attack  upon  a  Judgment  is  not  error,  as  the 
objection  on  that  ground  should  be  taken  by  demurrer,  which 
would  raise  the  question  of  the  sufficiency  of  the  facts  stated  to 
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show  that  the  judgment  was  void,  since  it  is  only  void,  and  not 
erroneous,  judgments  that  may  be  collaterally  attacked. 

A  judgment  in  a  suit  for  taxes,  where  the  court  had  jurisdic- 
tion of  the  subject  matter  and  of  the  parties,  is  not  subject  to 
collateral  attack  for  mere  irregularities. 

A  tax  title  acquired  under  sale  decreed  by  a  court  of  compe- 
tent jurisdiction  is  a  title  paramount  and  hostile  to  that  of  a 
mortgagor  and  cannot  be  litigated  in  a  suit  for  the  foreclosure 
of  a  mortgage. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
James  Z.  Moobe,  Judge.    Reversed. 

Merriam  &  Merrianiy  for  appellant. 
Feighan  &  Ludden^  iov  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  instituted  in  the  superior 
court  of  Spokane  county  to  foreclose  a  mortgage  on  nine 
lots  iu  McCarther's  Addition  to  Spokane,  executed  by 
William  Hawthorne  and  Leona  Hawthorne,  his  wife,  in 
favor  of  the  plaintiff  and  respondent,  on  November  23, 
1894.  The  defendant  and  appellant  Caufield  was  made  a 
party  as  having  some  interest  in  or  claim  to  the  mortgaged 
premises.  The  mortgagors  did  not  appear  in  the  cause 
and  judgment  went  against  them  by  default.  The  defend- 
ant Caufield  answered,  denying  each  and  every  allegation 
of  the  complaint  except  those  admitted  or  qualified,  and 
alleging  affirmatively  that  a  judgment  and  order  of  sale 
was  entered  in  the  superior  court  of  Spokane  county  on 
November  30,  1892,  in  a  suit  for  taxes  assessed  and  levied 
for  the  year  1890,  in  which  suit  Spokane  county  was  plain- 
tiff and  Libbie  J.  Everhart  and  William  Hawthorne,  as 
mortgagee,  were  defendants;  that  in  pursuance  of  said  order 
of  sale  the  sheriff  of  said  county  sold  the  property  de- 
scribed in  the  complaint  at  public  auction  on  the  8d  day 
of  February,  1893;  that  at  the  time  of  said  sale  the  said 
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defendant  Caufield  was  the  highest  bidder  and  became  the 
purchaser  of  said  lots  for  the  sum  of  $44;  that  said  sum 
was  duly  paid  to  the  said  sheriff  and  a  certificate  of  sale 
issued  to  said  Caufield  on  the  day  aforesaid;  that  said  sale 
has  been  duly  confirmed  by  the  court  and  that  the  defend- 
ant is  now  the  holder  of  a  deed  from  the  sheriff  of  said 
county  for  the  said  premises;  and  praying  that  the  title 
and  lien  of  defendant  be  declared  prior  and  paramount  to 
plaintiff's  lien. 

Plaintiff,  replying  to  the  answer  of  the  defendant,  ad- 
mitted the  sale  of  the  property  as  set  out  in  the  answer  for 
taxes  and  the  execution  of  the  sheriff's  deed  therefor,  and 
that  said  defendant  is  the  holder  of  said  deed,  but  denied 
that  said  sheriff  had  any  warrant  or  authority  for  making 
said  sale;  and,  for  a  defense  to  the  affirmative  matter  set 
up  in  the  answer,  the  plaintiff  alleged  that  the  county  com- 
missioners failed  and  refused  to  certify  to  the  state  board 
of  equalization  the  amount  of  tax  necessary  to  be  raised  in 
Spokane  county  in  the  year  1890;  that  the  state  board  of 
equalization  did  not  fix  or  determine  the  rate  of  taxation 
and  the  amount  of  levy,  and  that  in  fact  and  in  truth  there 
was  no  legal  or  proper  levy  for  that  year  and  no  taxes  levied 
upon  said  property  by  any  authorized  person  or  persons; 
that  said  land  was  sold  under  said  pretended  order  of  sale 
for  a  sum  greatly  in  excess  of  the  taxes  that  were  due, 
and  ought  to  have  been  levied  upon  said  land,  and  that 
the  judgment  included  items  and  amounts  not  authorized 
by  law  and  for  which  said  land  ought  not  to  have  been 
sold,  to-wit:  the  sum  of  $10  attorney's  fee  included  in 
said  judgment,  and  also  the  sum  of  $1  charged  against 
said  land  as  fee  for  abstract,  and  that  each  and  all  of  said 
sums  were  not  a  lien  upon  said  land  or  a  tax  upon  said 
land,  and  that  the  sale  and  judgment  authorizing  such  sale 
were  null  and  void;  that  the  sum  claimed  by  the  county  of 
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Spokane  against  said  land  was  largely  in  excess  of  the  sums 
for  which  said  land  was  liable  for  the  year  1890;  that  the 
judgment  was  for  a  sum  larger  than  the  amount  legally 
due  and  chargeable  against  said  land  as  taxes,  interest  and 
penalty;  that  by  reason  thereof  the  pretended  judgment 
was  and  is  void  and  said  sale  and  deed  thereunder  conveyed 
no  title  to  the  defendant  Caufield;  and  the  prayer  of  the 
reply  was  that  the  said  judgment  be  declared  to  be  void 
and  of  no  effect,  and  that  the  deed  thereunder  be  canceled 
and  set  aside,  and  that  the  defendant  Caufield  be  adjudged 
and  declared  to  have  no  title  or  interest  in  the  land  de- 
scribed in  the  complaint  and  answer  herein. 

The  cause  was  tried  on  the  issues  formed  by  the  fore- 
going pleadings  and,  after  filing  its  findings  of  fact  and 
conclusions  of  law,  the  court  rendered  a  judgment  in  favor 
of  the  plaintiff  adjudging  and  decreeing  the  judgment  in 
the  tax  suit  to  be  void  and  of  no  effect,  and  that  said 
sheriff's  sale  and  the  deed  of  said  sheriff  to  Thomas  Cau- 
field is  illegal  and  void  and  does  not  convey  said  property, 
or  any  part  thereof,  to  said  Caufield  and  is  hereby  canceled 
and  set  aside,  and  that  Thomas  Caufield  have  no  title  or 
interest  whatever  in  said  described  lots  and  that  the  claim 
and  lien  of  said  Caufield  be  barred  and  held  for  naught. 

From  those  portions  of  the  judgment  the  defendant  Cau- 
field has  appealed  to  this  court.  Concerning  appellant  the 
complaint  alleges  that  "  one  Thomas  Caufield  claims  some 
interest  in  or  title  to  said  property  [describing  it]  incon- 
sistent with  the  rights  of  the  plaintiff;  and  that  the  lien  of 
the  plaintiff  is  prior  to  any  lien  of  said  Thomas  Caufield 
against  the  said  described  lots  or  either  of  them."  Appel- 
lant moved  the  court  to  strike  from  the  complaint  the  al- 
legation that  "  Caufield  claims  an  interest  in  the  said  prop- 
erty inconsistent  with  the  rights  of  the  plaintiff,"  as  being 
immaterial,  irrelevant  and  redundant.     The  court  denied 
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the  motion  and  appellant  excepted.  We  think  there  was 
no  error  in  this  ruling.  It  is  claimed  by  appellant  that 
that  portion  of  the  complaint  which  he  moved  to  strike 
out  amounted  to  an  allegation  of  adverse  title  in  the  de- 
fendant, and  therefore  presented  an  issue  which  could  not 
be  tried  in  this  action.  But  the  words  "  inconsistent  with 
the  rights  of  the  plaintiff  '^  must  be  considered  with  refer- 
ence to  all  the  allegations  in  respect  to  the  defendant,  and, 
when  so  considered,  it  becomes  apparent  that  it  was  merely 
the  intention  of  the  plaintiff  to  show  by  his  pleading  that 
the  interest  of  the  defendant,  whatever  it  might  be,  was 
subordinate  to  that  of  the  plaintiff. 

The  defendant  also  moved  to  strike  out  all  of  the  new 
matter  set  up  in  the  reply  on  the  ground  that  the  same  was 
incompetent,  immaterial,  irrelevant  and  redundant,  which 
motion  was  also  denied  by  the  court,  and  appellant  here 
alleges  that  the  ruling  of  the  court  was  erroneous.  The 
argument  in  support  of  appellant's  position  is  that  this  new 
matter  constituted  a  collateral  attack  upon  the  judgment 
set  up  in  the  answer,  and  that  such  an  attack  was  not  per- 
missible or  proper  under  the  facts  pleaded.  Plaintiff  doubt- 
less intended  simply  to  state  facts  showing  that  the  judg- 
ment in  the  tax  suit  was  void  and  of  no  effect,  and  that 
the  sale  thereunder  was  also  void;  and,  that  being  so,  it 
can  hardly  be  said  that  the  matter  pleaded  was  either  in- 
competent, immaterial  or  irrelevant.  If  the  facts  stated 
were  insufficient  to  show  that  the  judgment  was  void  and 
therefore  invalid,  the  objection  should  have  been  taken 
by  demurrer,  and  not  by  motion.  Xor  do  we  think  the 
motion  should  have  prevailed  on  the  ground  that  the  reply 
was  in  effect  a  collateral  attack  upon  the  judgment  in  the 
tax  proceeding.  A  void  judgment  may  be  attacked  col- 
laterally as  well  as  directly.  It  is  entitled  to  no  consid- 
eration whatever  in  any  court  as  evidence  of  right.     But 
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an  erroneous  judgment  is  not  necessarily  void  and  therefore 
subject  to  attack  in  a  collateral  proceeding.  When  the 
court  has  jurisdiction  both  of  the  subject  matter  of  the 
action  and  of  the  defendant  its  judgment  cannot  be  col- 
laterally questioned  on  account  of  mere  errors  or  irregu- 
larities in  the  proceedings. 

"  The  settled  rule  of  law  is  that  jurisdiction  having  at- 
tached in  the  original  case,  everything  done  within  the 
power  of  that  jurisdiction,  when  collaterally  questioned, 
is  to  be  held  conclusive  of  the  rights  of  the  parties,  unless 
impeached  for  fraud. 

"  This  principle  is  not  merely  an  arbitrary  rule  of  law 
established  by  the  courts,  but  it  is  a  doctrine  which  is 
founded  upon  reason  and  the  soundest  principles  of  public 
policy.  ^  It  is  one  which  has  been  adopted  in  the  interest 
of  the  peace  of  society  and  the  permanent  security  of 
titles.'  "    Belles  v.  Miller,  10  Wash.  259  (38  Pac.  1052). 

See,  also.  Munch  v.  McLaren,  9  Wash.  676  (38  Pac. 
205);  Baldwin  v.  Baer,  10  Wash.  414  (39  Pac.  117); 
Rogers  v.  Miller,  13  Wash.  82  (42  Pac.  525,  52  Am.  St 
Kep.  20);  Hahn  v.  Kelly,  34  Cal.  391  (94  Am.  Dec.  742); 

This  salutary  and  politic  doctrine  has  been  recognized 
from  very  early  times  by  the  courts  of  this  country.  Ab 
far  back  as  the  year  1800  it  was  announced  and  applied 
in  the  case  of  Le  Ouen  v.  Oouverneur,  1  Johns.  Oas.  502 
(1  Am.  Dec.  121),  by  Kent,  J.,  in  the  following  terse  and 
concise  language: 

"  Every  person  is  bound  to  take  care  of  his  own  rights^ 
and  to  vindicate  them  in  due  season,  and  in  proper  order. 
This  is  a  sound  and  salutary  principle  of  law.  Accordingly, 
if  a  defendant  having  the  means  of  defense  in  his  power, 
neglects  to  use  them,  and  suffers  a  recovery  to  be  had 
against  him  by  a  competent  tribunal,  he  is  forever  pre- 
cluded.    .     .     . 

"  The  general  rule  is  intended  to  prevent  litigation,  and 
to  preserve  peace;  and  were  it  otherwise,  men  would  never 
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know  when  they  might  repose  in  security  on  the  decisiona 
of  conrts  of  justice;  and  judgments  solemnly  and  deliber- 
ately given,  might  cease  to  be  revered,  as  being  no  longer 
the  end  of  controversy  and  the  evidence  of  right. 

"The  principle  prevails  both  in  courts  of  law  and  of 
equity.  In  bills  of  review  which  are  brought  before  the 
same  tribunal  to  review  a  former  decree,  it  is  a  settled 
maxim  of  equity,  that  no  evidence  of  matter  in  the  knowl- 
edge of  the  party,  and  which  he  might  have  used  in  the 
former  suit,  ahall  be  the  ground  of  a  bill  of  review." 

Now,  if  the  judgment  sought  to  be  avoided  in  this  case 
has  the  same  force  and  effect  as  a  judgment  of  the  same 
or  a  like  court  in  any  other  action,  it  follows  that,  if  valid, 
that  judgment  and  the  sale  made  under  it  effectually  and 
completely  cut  off  all  right  and  title  of  the  defendant  Haw- 
thorne, respondent's  mortgagor,  to  the  premises  in  ques- 
tion; and  the  said  Hawthorne,  not  having  redeemed  the 
same  from  the  sale,  had  thereafter  no  interest  therein  sub- 
ject to  mortgage  or  sale.  And  that  such  a  judgment  stands 
upon  the  same  footing  as  a  judgment  in  an  ordinary  action 
seems  to  us  too  plain  for  argument.  But  we  are,  however, 
not  without  authority  upon  the  proposition.  The  point 
was  raised  and  expressly  determined  in  the  case  of  Eitel  v, 
Foote,  39  Cal.  439,  in  which  the  court  said  that  the  valid- 
ity of  the  judgment  in  a  tax  suit  is  to  be  ascertained  by 
the  same  tests,  has  the  benefit  of  the  same  presumptions,  and 
is  subject  to  attack  in  the  same  mode  and  by  the  same  means, 
as  a  judgment  in  an  action  of  any  other  class.  The  quesr 
tion,  then,  is,  did  the  superior  court  have  jurisdiction  in 
the  action  for  taxes  to  render  the  judgment  which  was  ren- 
dered therein?  We  have  no  doubt  that  it  had.  It  mani- 
festly had  jurisdiction  of  the  subject  matter,  and  the  judg- 
ment itself  recites  that  the  defendants  were  duly  and  regu- 
larly cited  to  appear,  that  they  made  default  in  that  behalf 
and  that  the  default  was  duly  and  regularly  entered;  and 
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that  recital,  there  being  nothing  in  the  record  to  contradict 
it,  was  an  adjudication  upon  the  point  as  conclusive  upon 
all  parties  and  their  privies  as  the  determination  of  any- 
other  fact  in  the  cause.    Hahn  v.  Kelly,  supra. 

Upon  the  introduction  of  the  judgment  and  judgment 
roll  in  the  tax  case,  the  order  of  sale,  the  order  confirm- 
ing the  sale  and  the  sheriff's  deed,  it  became  obvious,  if 
indeed  it  was  not  obvious  from  the  answer,  that  the  title  to 
the  mortgaged  premises  asserted  by  appellant  was  para- 
mount and  adverse  to  the  title  of  the  mortgagor  Haw- 
thorne. An  issue  was  thus  presented  which  should  not 
have  been  tried  in  that  case.  While  this  court  has  on  sev- 
eral occasions  ruled  that  the  question  whether  the  claim 
of  a  defendant  in  a  foreclosure  proceeding  is  or  is  not  prior 
to  the  lien  of  the  mortgage  (Penn.  Mtg.  Inv.  Co.  v.  Oil- 
bert,  13  Wash.  684,  43  Pac.  941;  Johnson  v.  Irunn,  16 
Wash.  652,  48  Pac.  345),  we  have,  in  common  with  nearly 
every  other  court  in  this  country  where  the  question  has 
been  determined,  uniformly  held  that  the  title  of  a  de- 
fendant, which  is  paramount  and  hostile  to  the  title  of  the 
mortgagor,  cannot  be  litigated  in  an  action  to  foreclose  a 
mortgage.  California  Safe  Deposit,  etc.,  Co.  v.  Cheney 
Electric  Light,  etc.,  Co.,  12  Wash.  138  (40  Pac.  732); 
Murdoch  V.  Leonard,  15  Wash.  142  (45  Pac.  751). 

In  Cody  v.  Bean,  93  Cal.  578  (29  Pac.  223),  the  court, 
in  speaking  of  the  impropriety  of  trying  paramount  titles 
to  mortgaged  premises  in  foreclosure  suits,  used  this  lan- 
guage: 

"  It  has  been  held  here,  uniformly  and  repeatedly,  that 
such  a  title  cannot  be  litigated  in  an  action  to  foreclose  a 
mortgage.  ...  For  to  allow  such  issues  to  be  liti- 
gated in  an  action  to  foreclose  a  mortgage  when  the  sale 
under  the  decree  carries  to  the  purchaser  merely  such  title 
as  the  mortgagor  had,  would  be  to  sanction  a  condemned 
practice  and  confuse  litigation.     Titles  like  that  asserted 
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by  appellant '  must  be  settled  in  a  different  action,  giving 
rise,  as  they  generally  do,  to  questions  of  purely  legal  cog- 
nizance/ " 

But,  notwithstanding  this  general  rule  of  law,  the 
learned  trial  court  did  try  and  determine  appellant's  title, 
against  his  objection,  and,  in  our  judgment,  came  to  an 
erroneous  conclusion  upon  the  facts  found  and  stated  by 
the  court.  It  set  aside  its  ovm  judgment  in  the  back  tax- 
case,  not  for  want  of  jurisdiction  in  the  court  to  render 
it,  but  for  the  reasons,  (1),  "  That  said  judgment  and  order 
of  sale  was  entered  for  an  aggregate  amount  of  taxes  against 
all  said  lots  and  was  not  rendered  against  each  lot  for  taxes 
due  thereon;"  (2),  "  That  said  judgment  and  order  of  sale 
was  rendered  against  all  said  lots  for  the  sum  of  $7.56,  to- 
gether with  penalty,  interest  and  costs,"  and  (3),  "  That 
said  sale  was  made  for  an  amount  largely  in  excess  of  the 
taxes,  penalty,  interests  and  costs  due  against  the  said  prop- 
erty." None  of  these  grounds,  nor  all  of  them  combined, 
were  sufficient  to  justify  the  action  of  the  learned  trial 
judge.  These  objections  were  matter  of  defense  to  the  orig- 
inal cause  of  action  in  which  the  judgment  was  rendered, 
but  they  were  not  matters  which  could  be  properly  consid- 
ered in  the  case  at  bar  for  the  reasons  already  indicated. 
The  learned  counsel  for  respondent  have  cited  a  number  of 
eases  in  their  brief  in  support  of  the  ruling  of  the  court  be- 
low in  which  courts  of  equity  enjoined  tax  sales,  set  aside 
certificates  of  sale  and  tax  deeds  as  clouds  upon  the  plain- 
tiff's title,  and  the  like,  but  they  are  manifestly  inappli- 
cable to  the  case  at  bar.  In  those  cases  the  sales  were  made, 
or  attempted  to  be  made,  by  ministerial  officers  in  the  ex- 
ercise of  a  power  expressly  conferred  upon  them  by  law. 
And  the  rule  in  such  cases  is  that  the  mode  of  procedure 
prescribed  by  the  statute  is  the  measure  of  official  power. 
But  no  such  rule  obtains  with  regard  to  judgments  of  courts 
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of  superior  jurisdiction.  Nor  is  tlie  case  of  Lockwood  v. 
Roys,  11  Wash.  697  (40  Pac.  346),  an  authority  in  favor 
of  the  respondent.  In  that  case  the  defendant  appeared 
and,  in  a  proper  manner  and  in  due  season,  asserted  his 
rights  and  appealed  from  the  judgment  which  was  rendered 
against  him,  and  the  judgment  of  the  lower  court  was 
reversed  upon  the  ground,  among  others,  that  the  assess- 
ment of  his  property  was  not  made  in  accordance  with  the 
statute  and  consequently  was  void.  The  difference  be- 
tween that  case  and  the  tax  case  here  under  consideration 
is  perfectly  plain  and  palpable. 

The  case  of  Jones  v.  Driskill,  94  Mo.  190  (7  S.  W. 
Ill),  is  directly  in  point  and  determines  almost  every 
proposition  relied  on  by  the  respondents  in  accordance  with 
our  view  of  the  law  applicable  to  this  case.  That  was 
an  action  of  ejectment.  The  plaintiff  had  judgment  in 
the  circuit  court,  from  which  the  defendant  appealed. 
Plaintiff  claimed  title  under  a  sheriff's  deed  to  one  D. 
P.  Stratton,  who  purchased  said  real  estate  at  execution 
sale  on  a  judgment  rendered  by  the  circuit  court  of  Cedar 
county  against  the  defendant  Holland  in  a  back-tax  suit, 
and  by  mesne  conveyances  from  said  Stratton  to  himself. 
The  court  said: 

"  The  defendants  contend  that  plaintiff  failed  to  acquire 
defendant  Holland's  title  to  said  real  estate  by  virtue  of 
said  conveyances,  because — First,  the  judgment  rendered 
in  said  tax  proceeding  is  void;  second,  the  sheriff's  deed 
fails  to  properly  recite  the  judgment;  and,  third,  the 
judgment,  upon  review,  was  set  aside  before  the  plaintiff 
purchased  and  received  a  conveyance  of  said  real  estate. 
The  particular  objections  urged  to  the  validity  of  the  judg- 
ment are  that  the  suit  in  which  it  was  rendered  was  for 
delinquent  taxes  for  the  years  1869,  1871  and  1875;  and 
that  the  assessor's  book  for  1869  was  not  verified  as  re- 
quired by  law;  and  that  the  taxes  for  1871  and  1875 
had  been  paid  before  the  suit  was  instituted;  and  that  the 
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suit  was  for  taxes  assessed  upon  two  distinct  tracts  of  land; 
and  the  judgment  was  in  solido  for  the  gross  amount  found 
due  on  both  tracts.  These  objections  to  the  validity  of 
the  judgment  may  be  considered  together,  for,  unless  they 
go  to  the  jurisdiction  of  the  court  in  which  the  judg- 
ment was  rendered,  they  can  avail  the  defendant  noth- 
ing.    ..     . 

"  The  jurisdiction  of  the  circuit  court  of  Cedar  county, 
upon  the  filing  of  the  petition  and  the  back-tax  bill,-  fol- 
lowed by  order  and  proof  of  publication  of  notice  thereof 
to  the  defendant,  Holland,  became  absolute  and  complete, 
alike  over  the  subject-matter  of  the  action,  and  of  the 
person  of  said  defendant,  to  determine  all  matters  in  con- 
troversy in  the  issue  tendered  by  the  petition.  The  mat- 
ter to  be  inquired  into  was,  whether  the  amount  of  money 
claimed  to  be  due  and  unpaid,  as  taxes  upon  the  real  estate 
described  in  the  petition  and  tax  bill,  for  the  years  therein 
mentioned,  was  in  fact  so  due  and  unpaid.  The  determina- 
tion of  this  issue  involved  the  consideration  and  determina- 
tion of  the  question  whether  the  tax  claimed  had  been  le- 
gally levied  upon  an  assessment  made  in  conformity  to  law, 
as  well  as  whether  the  same  remained  due  and  unpaid,  and 
chargeable  upon  the  lands  described.  These  were  the  is- 
sues tendered  by  the  state  in  its  petition.  The  law  made 
the  back-tax  bill  prima  facie  evidence  of  the  truth  of  its 
aflSrmation.  The  defendant  had  his  day  in  court  to  deny 
and  disprove  this  prima  facie  case,  by  showing  either  that 
the  tax  charged  was  not  a  valid  and  subsisting  tax,  by  rea- 
son of  the  fact  that  the  property  had  not  been  legally  as- 
sessed, the  tax  thereon  had  not  been  legally  levied,  or  that, 
having  been  so  assessed  and  levied,  the  tax  had  been  paid 
before  the  institution  of  the  suit.  In  such  proceeding, 
the  defendant  would  have  had  the  right  to  show  that  the 
tax  for  the  year  1869  was  not  a  legal  charge  upon  said 
real  estate,  for  the  reason  that  there  was  no  legal  evidence 
that  it  had  been  assessed  for  such  taxes,  in  that  the  as- 
sessor's book,  the  only  legal  evidence  thereof,  was  not  veri- 
fied, as  required  by  law,  and  to  show  that  the  taxes  for 
1871  and  1875  had  been  paid  before  the  institution  of 
the  suit,  and,  therefore,  could  not  be  charged  upon  said 
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real  estate.  These  were  matters  of  defense  to  be  set  up 
and  pleaded  to  the  cause  of  action  set  out  in  plaintifPs 
petition  in  the  back-tax  suit,  and,  not  having  been  so  set 
up  and  pleaded,  the  defendant  cannot  now  be  heard  to 
urge  them  in  a  collateral  attack  upon  the  judgment  ren- 
dered in  that  action.  As  to  all  such  matters  the  judgment 
is  final  and  conclusive  upon  the  defendant  in  any  collat- 
eral proceeding,  as  much  so  as  if  such  judgment  had  been 
rendered  upon  the  same  issuable  facts  in  a  case  between 
private  individuals.     .     .     . 

"  The  remaining  objection  to  the  validity  of  the  judg- 
ment, that  the  same  was  not  against  each  tract  separately 
for  the  amount  found  to  be  due  on  such  tract,  is  answered 
by  the  cases  of  Gray  v,  Bowles,  74  Mo.  419,  and  Brown 
V.  Walker,  11  Mo.  App.  226:  ^Although  the  judgment, 
for  that  reason,  may  be  erroneous,  and  subject  to  correc- 
tion on  error  or  appeal,  it  is  not  void;  and,  having  been 
rendered  by  a  court  having  jurisdiction  of  the  person 
and  subject-matter,  the  title  of  a  purchaser  of  property 
bought  at  execution  sale  under  such  judgment  is  not  af- 
fected by  such  error.'  " 

This  case  so  completely  covers  and  determines  the  ques- 
tions raised  in  the  case  at  bar  that  no  other  citation  of 
authority  is  deemed  necessary.  It  is  conceded  that  the  tax- 
suit  was  properly  brought  under  the  provisions  of  the  act 
of  1891  (ch.  6,  title  11,  I  Hill's  Code),  and  it  appears 
from  the  record  that  the  statute  was  substantially  complied 
with. 

The  judgment  and  decree  of  the  court  below,  in  so  far 
as  it  adjudged  that  the  judgment  in  the  tax-suit  was  null 
and  void,  that  the  sale  by  the  sheriff  and  appellant's  deed 
were  invalid  and  of  no  effect,  and  that  appellant  had  no 
right  or  title  in  or  to  the  mortgaged  premises,  is,  for  the 
foregoing  reasons,  reversed. 

Dunbar,  Gordon  and  Keavis,  JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  Scottish-  SJS 
American  Mortgage  Company,  Respondent,  v.  George  g  *g 
F.  Meacham,  as  Treasurer  of  the  City  of  Seattle,  Ap-     \  g  J^| 


pellant.  Y^  ^ 


DISMISSAL  OF  APPAAL  —  CESSATION  OF  CONTROVERSY. 

An  appeal  should  be  dismissed  when  the  real  controversy  be- 
tween the  parties  has  ceased,  as  the  appellate  court  will  not  hear 
and  determine  abstract  questions  of  law,  nor  permit  a  mere  ques- 
tion of  costs  to  be  litigated  before  it. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Appeal  dismissed. 

John  K.  Brown,  and  F,  B.  Tipton,  for  appellant. 
Hastings  &  Stedman,  for  respondent. 

Courts  will  not  sit  to  determine  mere  abstract  principles 
of  law.  California  v.  San  Pablo  R,  R,  Co,,  149  TJ.  S. 
314;  State  v.  Napton,  25  Pac.  1045;  State,  ex  reL  Coiner, 
r.  WicJcersham,  16  Wash.  161;  Hice  v.  Orr,  16  Wash.  163. 

Neither  will  the  question  of  costs  be  litigated  on  appeal. 
Russell  V.  Campbell,  112  N".  C.  404;  Monneii  v.  Hemp- 
hill, 11  N.  E.  230;  Washington  Market  Co,  v.  District 
of  Columbia,  137  U.  S.  62. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  commenced  an  action  in  the 
superior  court  of  King  county  against  the  appellant  as  city 
treasurer  of  Seattle  for  mandamus  to  compel  the  latter  to 
accept  a  certain  sum  named  in  full  payment  for  certain 
street  grade  assessments  and  taxes  assessed  upon  certain 
property  in  the  city.  Respondent  alleged  that  it  had  ten- 
dered the  necessary  money  to  the  city  treasurer  to  redeem 
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certain  property  which  had  theretofore  been  bid  in  by  the 
city  for  delinquent  taxes,  under  the  terms  of  an  ordinance 
of  said  city  for  redemption  of  such  property.  The  cily 
treasurer  refused  to  accept  the  money  for  redemption,  be- 
cause the  certificate  of  purchase  held  by  the  city  had  been 
sold  and  assigned  under  the  terms  of  ordinance  No.  3937 
of  the  city  to  one  "William  B.  Taylor;  and  a  tax  deed 
had  issued  to  Taylor,  and  the  amount  tendered  by  relator 
for  redemption  was  less  than  the  sum  due  to  Taylor.  Re- 
spondent demurred  to  the  answer  of  appellant  and  the  de- 
murrer was  sustained  by  the  superior  court.  But  there 
is  a  supplemental  record  filled  here  by  respondent  which 
shows  that  Taylor,  the  real  party  in  interest,  has  settled 
the  controversy  with  respondent,  and  that  there  is  now  no 
real  controversy  existing  in  this  cause. 

This  state  of  facts  disposes  of  the  appeal.  Courts  will 
not  hear  and  determine  abstract  questions  of  law;  neither 
can  this  court  permit  a  mere  question  of  costs  in  a  cause 
to  be  litigated  here. 

The  appeal  is  dismissed. 

Scott,  C.  J.,  and  Anders,  Goedon  and  Ditnbab,  JJ., 
concur. 


[No.  2543.    Decided  July  30, 1897.) 

17  ^        The  State  of  Washington  on  the  Relation  of  Ella  W. 
Smith,  Appellant,  v.  Del  Caey  Smith,  Respondent. 

CONTBMPT  OP  COUET  —  BURDEN  OF  PROOF. 

The  action  of  a  court  in  dismissing  a  proceeding  for  contempt 
is  erroneous,  when  an  affidavit  showing  the  failure  of  the  party 
in  contempt  to  comply  with  a  decree  awarding  alimony  has  been 
filed  and  an  order  to  show  cause  served  upon  him,  aa  it  is  the  duty 
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of  courts  to  enforce  obedience  to  their  orders  and  the  burden  of 
Bhowin^r  inability  to  comply  therewith  is  upon  the  one  alleged 
to  be  in  contempt 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McCloton,  Judge.    Keversed. 

A.  TT.  Bvddress,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^The  relator  appeals  from  the  judgment  of 
the  superior  court  of  Jefferson  county  dismissing  contempt 
proceedings  brought  to  enforce  the  payment  of  alimony 
ordered  by  this  court  in  the  case  of  Del  Cary  Smith  v. 
Ella  W.  Smith,  reported  in  16  Wash.  237  (46  Pac.  234). 
The  affidavit  filed  by  relator  in  the  superior  court  substan- 
tially recited  the  divorce  cause  and  the  terms  of  the  orig- 
inal decree  entered  in  the  superior  court  in  conformity  to 
the  mandate  of  this  court,  and  by  which  the  respondent 
Del  Cary  Smith  was  required  to  pay  relator  the  sum  of 
$15  alimony  monthly,  commencing  on  the  first  day 
of  November,  1895,  until  the  first  day  of  November, 
1896,  and  the  stim  of  $25  per  month  commencing 
on  the  first  day  of  November,  1896,  for  the  support 
of  two  minor  children  of  relator  and  respondent;  and  that 
no  alimony  whatever  had  been  paid  to  relator,  and  also 
that  the  order  in  the  divorce  cause  required  respondent  to 
hold  relator  harmless  from  a  note  and  mortgage  on  a  house 
and  lot  awarded  by  the  decree,  and  that  no  release  from 
the  obligation  has  been  given  to  relator;  and  the  affidavit 
concluded  with  the  prayer  that  respondent  be  brought  be- 
fore the  court  and  dealt  with  according  to  law,  and  the 
decree  of  the  court  respected.  An  order  was  made  re- 
quiring respondent  to  show  cause  why  he  should  not  be 
punished  for  contempt  for  his  failure  to  obey  the  decree 
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of  the  court,  which  with  the  affidavit  was  personally  served 
on  the  respondent. 

The  respondent  made  a  special  appearance  and  moved 
to  quash  the  proceedings,  and  filed  a  demurrer  to  the  affi- 
davit setting  up  that  the  order  did  not  state  jurisdictional 
facts  upon  which  it  might  issue,  that  the  affidavit  did  not 
state  jurisdictional  facts  upon  which  the  order  might  issue, 
and  that  the  order  was  issued  without  authority  of  law. 
The  court  granted  the  motion  to  quash  and  entered  judg- 
ment dismissing  the  proceedings,  from  which  relator  ap- 
pealed. 

It  is  the  duty  of  courts  to  enforce  their  orders,  and  when 
it  comes  to  their  knowledge  that  such  orders  are  not 
obeyed  they  should  require  and  enforce  such  obedience  by 
punishment  for  contempt.  The  rule  is  that  the  burden 
of  showing  inability  to  comply  with  an  order  of  this  na- 
ture is  upon  the  respondent.  This  is  so  well  settled  that 
we  deem  it  unnecessary  to  make  any  citations  from  the 
numerous  lines  of  authorities  upon  the  subject.  Upon  the 
filing  of  relator's  affidavit  the  court  possessed  jurisdiction 
of  the  proceeding  and  upon  service  of  the  order  to  show 
cause  acquired  jurisdiction  of  the  person  of  the  respondent, 
and  its  judgment  dismissing  the  proceeding  was  error. 

The  cause  is  remanded  with  direction  to  the  superior 
court  to  proceed  to  hear  and  determine  upon  the  affidavit 
of  relator  already  filed. 

Scott,  C.  J.,  and  Andees,  Gordon  and  Ditnbar,  JJ.^ 
concur. 
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[No.  2551.    Decided  August  2,  1897.1 

A.  C.  Anderson  et  aL,  as  Executors,  Appellants^  v.  John 
Stadlmann  etal.i  Respondents. 

HOirSBTEAD  —  HOW    ACQUIRED  —  MORTGAGE    BY    HUBBAND  —  BIGHTS    OF 
WIPE  —  ABANDONMENT. 

The  mere  occupancy  of  a  dwelling-house  as  a  residence  and 
homestead  constitutes  a  selection  as  a  homestead,  under  Code 
Proc.,  S  481,  and  affords  notice  to  subsequent  purchasers  or  in-i 
cumbrancers,  of  the  right  to  assert  the  exemption,  even  by  the 
wife  in  the  separate  property  of  the  husband. 

A  mortgage  by  the  husband  alone  of  his  separate  property  in 
which  the  wife  has  a  right  to  claim  a  homestead  exemption,  is 
void  as  to  her,  under  Code  Proc.,  S  483,  providing  that  no  mort- 
gage of  the  homestead  shall  be  valid  against  the  wife,  unless  she 
shall  join  therein. 

A  failure  to  select  a  homestead  in  the  manner  designated  by 
Laws  1895,  p.  109,  does  not  establish  an  abandonment  of  the  home- 
stead, as  under  Code  Proc,  §  481,  the  selection  may  be  made  at 
any  time  before  sale. 

Appeal  from  Superior  Court,  Eong  County. — ^Hon. 
J.  W.  Langlby,  Judge.    Affirmed. 

White,  Munday  &  Fulton,  for  appellants. 
John  L,  Neagle,  and  Frank  B,  Wiestling,  for  respon- 
dents. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — On  May  3,  1892,  John  Stadlmann,  defend- 
ant, executed  his  promissory  note  in  the  sum  of  $1,300, 
payable  in  one  year  to  the  order  of  Osborne,  deceased, 
and  to  secure  the  payment  thereof  executed  and  delivered 
a  mortgage  upon  certain  premises  in  the  city  of  Seattle. 
In  October,  1876,  Stadlmann  acquired  this  property  by 
purchase.  He  v^as  then  an  unmarried  man;  in  October, 
1880,  he  was  married  to  the  intervener  and  respondent 

28—17  WASH. 
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Emma  Stadlmama,  and  they  jointly  took  up  their  residence 
on  the  premises  thereafter  mortgaged,  and  have  continuous- 
ly resided  thereon;  and  with  two  children  who  had  been 
bom  to  them  were  residing  thereon  on  May  3,  1892,  when 
the  mortgage  was  executed  by  the  defendant  John  Stadl- 
mann,  his  wife  Emma  Stadlmann  not  joining  in  the  execu- 
tion of  the  instnmient.  In  September,  1892,  the  intervener, 
Emma  Stadlmann,  was  adjudged  insane  by  the  superior 
court  of  King  county,  and  committed  to  the  asylum  at 
Steilacoom,  where  she  has  since  been  confined.  In  Sep- 
tember, 1893,  the  defendant  John  Stadlmann  was,  upon 
his  own  petition,  appointed  general  guardian  of  the  estate 
of  his  wife  Emma  Stadlmann.  The  executors  of  the  will 
of  James  Osborne,  deceased,  commenced  this  action  for 
judgment  upon  the  note  and  to  foreclose  the  mortgage 
against  the  premises  occupied  by  Stadlmann  and  wife  and 
children. 

To  the  complaint  in  foreclosure  the  intervener  and  re- 
spondent, Emma  Stadlmann,  appeared  by  her  guardian 
and  by  leave  of  court  filed  a  complaint  in  intervention 
setting  out  the  facts  substantially  as  above  stated,  and  pray- 
ing that  the  premises  described  in  the  mortgage  be  ad- 
judged and  decreed  the  homestead  of  the  defendant  John 
Stadlmann  and  his  family;  and  that  the  same  be  declared 
exempt  from  forced  sale  under  execution  to  satisfy  the  note 
for  which  the  mortgage  was  given  as  security. 

No  exceptions  are  taken  by  appellants  to  the  findings 
of  fact.  The  court  found  that  John  Stadlmann  for  him- 
self, he  being  the  head  of  the  family,  both  neglects  and 
refuses  to  claim  said  above  described  premises  as  the  home- 
stead exemption  of  himself  and  family  as  exempt  from  sale 
under  execution  to  satisfy  the  note  and  mortgage.  The 
superior  court  concluded  that  the  plaintiffs  were  entitled 
to  a  judgment  against  the  defendant  John  Stadlmann  for 
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the  amount  evidenced  by  the  promissory  note,  and  that  the 
mortgaged  premises  prior  to  and  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage  constituted  and  ever 
since  have  constituted  and  do  now  constitute  the  homestead 
of  the  defendant  and  his  wife  and  children;  that  the  mort- 
gage thereon  is  void  as  against  Emma  Stadlmann,  the  wife, 
and  that  the  described  mortgaged  premises  are  exempt  from 
sale  under  foreclosure  to  satisfy  the  note;  and  decreed  a 
homestead  exemption  and  costs  in  favor  of  intervenor  and 
respondent,  Emma  Stadlmann. 

1.  It  is  maintained  by  counsel  for  appellants  that  the 
premises,  as  separate  property  of  the  husband,  could  not 
be  selected  by  the  wife  as  a  homestead,  under  §  1404, 
vol.  1,  Hill's  Code.  But  this  section  provides  that  only 
one  homestead  shall  be  selected  or  held  for  the  family 
and  it  must  embrace  the  dwelling  house  in  which  one  or 
both  of  them  reside.  Appellants  also  maintain  that  when 
the  defendant  Stadlmann  and  wife  fixed  their  residence 
upon  the  mortgaged  premises,  the  act  of  November  8, 1877, 
was  in  force  (Laws  1877,  p.  72,  §  346),  providing  that 
to  entitle  a  person  to  the  benefit  of  the  homestead  exemp- 
tion he  or  she  shall  cause  the  word  "  homestead  "  to  be 
entered  of  record  in  the  margin  of  his  recorded  title  to 
the  same,  and  the  date  of  such  entry.  Such  entry  was 
not  made  in  this  case;  but  the  foregoing  act  of  1877  was 
repealed  in  1881.  Since  1881  §  481,  vol.  2,  Hill's  Code, 
has  been  the  law  and  provides  such  homestead  may  be 
selected  at  any  time  before  sale. 

This  court  has  held  in  Wiss  v.  Stewarty  16  Wash.  376 
(47  Pac.  736),  that  the  act  of  March  13,  1895  (Laws 
1895,  p.  109),  does  not  affect  the  provision  in  relation  to 
the  time  of  making  the  selection  of  a  homestead,  but  sim- 
ply undertakes  to  direct  the  manner  of  such  selection,  and 
the  provision  that  such  homestead  may  be  selected  at  any 
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time  before  sale  is  still  in  efFect.  Under  the  law  of  1881, 
which  was  in  force  when  the  mortgage  in  controversy  was 
executed  by  defendant  John  Stadlmann,  the  only  evidence 
of  the  homestead  exemption  in  this  state  was  occupancy 
by  the  family  of  the  premises  and  dwelling  thereon.  In 
the  case  at  bar,  John  Stadlmann  established  his  residence 
thereon  with  his  wife,  the  intervenor,  and  they  had  lived 
thereon  for  many  years,  and  were  residing  there  when  the 
mortgage  was  executed.  The  wife  could  not  make  selec- 
tion of  any  other  dwelling,  because  it  required  the  occu- 
pancy of  the  family  to  impress  upon  it  the  homestead  char- 
acter, and  there  could  be  but  one  homestead  appropriated 
by  the  family. 

This  court  said  in  Philbrich  v.  Andrews,  8  "Wash.  7  (35 
Pac.  358): 

"  It  is  necessary  that  the  homestead  should  be  occupied 
as  such,  and  this  is  probably  the  only  way  by  which  it 
can  be  selected  under  our  present  laws;  certainly  it  is  the 
most  effectual  way,  'and  the  defendant,  with  his  family, 
was  so  occupying  the  land  in  question  during  all  of  said 
times,  and  appellant  was  bound  to  take  notice  of  such  oc- 
cupancy when  he  purchased;  in  fact,  he  had  actual  notice.*' 

So  in  the  present  case  at  the  time  of  the  execution  of 
the  mortgage  the  mortgagee  had  actual  notice  of  the  resi- 
dence of  the  defendant  Stadlmann  and  his  fanuly  upon 
the  premises. 

Section  482,  vol.  2,  Hill's  Code,  provides: 

"  When  any  person  dies  seised  of  a  homestead,  leaving 
a  widow  or  husband  or  minor  children,  the  survivors  shall 
be  entitled  to  the  homestead." 

We  think  the  homestead  was  impressed  upon  the  mort- 
gaged premises  by  the  actual  and  continued  residence 
thereon  of  the  defendant  Stadlmann  and  family.  Section 
483,  vol.  2,  Hill's  Code,  provides: 
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"  Nothing  herein  shall  be  construed  to  prevent  the  owner 
of  a  homestead  from  voluntarily  mortgaging  the  same.  But 
no  mortgage  shall  be  valid  against  the  wife  of  the  mort- 
gagor, unless  she  shall  sign  and  acknowledge  the  same." 

The  policy  of  the  homestead  exemption  in  this  state 
is  well  understood,  and  while  counsel  for  appellants  con- 
tend there  is  a  distinction  between  the  statutes  of  Cali- 
fornia, Michigan  and  "Wisconsin,  particularly  referred  to 
by  respondent,  and  the  statutes  of  this  state,  we  conclude 
that  the  object  in  each  of  them  is  the  same.  The  pur- 
pose of  the  homestead  exemption  is  to  secure  a  shelter 
and  home'  for  the  wife  and  family,  and  the  policy  of  the 
law  will  permit  an  abandonment  of  such  home  only  in 
the  manner  strictly  pointed  out  by  the  statute. 

Thompson  on  Homesteads  and  Exemptions,  §  474,  says: 

"  Where  the  statute  provides  that,  in  order  to  make  a 
valid  conveyance  of  the  homestead,  the  wife  of  the  owner 
must  join  in  the  deed,  a  conveyance  of  the  homestead  by 
the  husband  alone  is  held  by  most  courts  to  be  voidy  not 
only  as  to  the  wife,  but  also  as  to  the  husband." 

But  it  is  urged  by  appellants  that  the  failure  of  the  de- 
fendants to  select  the  homestead  in  the  manner  desig- 
nated by  the  act  of  March  13, 1895,  supra,  must  be  treated 
as  an  abandonment  of  the  homestead.  If  tlus  were  true, 
a  conclusive  answer  to  the  contention  would  be  that  the 
intervenor  has  been  insane  since  the  law  went  into  effect, 
and  that  in  any  view  she  could  at  any  time  before  the 
sale  make  such  formal  selection  in  conjunction  with  her 
husband;  but  if  the  husband  now  declines  to  claim  such 
homestead,  the  mortgaged  premises  having  once  been  im- 
pressed with  that  character  by  him,  the  wife  would,  per- 
haps, so  long  as  such  residence  continues,  have  the  right 
to  protect  the  homestead  when  she  had  stated  such  re- 
fusal on  the  part  of  her  husband.     At  any  rate,  the  wife. 
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who  did  not  join  in  the  execution  of  the  mortgage,  noxr 
in  a  formal  manner  in  court  asks  that  the  homestead  be 
released  from  the  force  and  effect  of  a  void  mortgage. 

As  suggested  heretofore,  there  is  no  substantial  differ- 
ence to  be  found  in  distinguishing  the  statutes  from  the 
states  in  the  cases  cited  by  respondent.  The  following 
cases  are  noted  in  consonance  with  these  views:  Barber 
V.  Babel,  36  Cal.  11;  Oleason  v.  Spray,  81  Cal.  217  (15 
Am.  St.  Eep.  47,  22  Pac.  551);  Dye  v.  Mann,  10  Mich. 
291,  especially  296;  Williams  v.  Starr,  5  Wis.  550;  65 
Am.  Dec.  484,  485,  notes;  American  Savings  &  Loan 
Ass^n  V,  Burghardt  et  al,         Mont.  (48  Pac.  391). 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Gordon  and  Dunbar,  JJ.,  concur. 
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•xo  238  The  County  of  Island,  Appellant,  v.  J.  M.  Babcock 

et  aL,  Respondents. 

8UFFICIBNCY  OF  COMPLAINT — AIDER  BY  JUDGMENT  —  VALmiTY  OF  OON- 
TBACT — AGAINST  PUBLIC  POLICY. 

Where  the  spebiflc  ground  upon  which  objection  is  raised  to 
a  complaint  as  not  stating  facts  sufficient  has  not  been  urged  in 
the  lower  court,  the  complaint  will  be  liberally  construed  upon 
that  point  on  appeal. 

A  contract  with  county  commissioners  to  procure  a  good  and 
sufficient  deed  to  certain  premises  without  expense  to  the  county, 
if  such  premises  should  be  chosen  by  them  as  a  court-house  site, 
is  norvoid  as  being  against  public  policy,  as  the  benefits  accruing 
from  the  contract  would  be  to  the  public  and  not  to  the  commis- 
sioners as  individuals. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Thomas  J.  Humes,  Judge.    Reversed. 
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Charles  F.  Repath^  for  appellant: 

Upon  the  point  that  the  contract  in  controversy  was  not 
against  public  policy,  counsel  cites  Harris  v.  Roberts^  41 
Am.  Rep.  780;  Whitsitt  v.  Trustees  Presbyterian  Churchy 
110  HI.  125;  Pratt  v.  Trustees,  93  HI.  475  (34  Am.  Rep. 
187);  Baptist  Society  v.  Carter,  72  HI.  247. 

Charles  E.  Patterson,  and  E.  C.  Million,  for  respon- 
dents: 

The  contract  is  void  as  against  public  policy  for  the  rea- 
son that  it  offers  to  give  the  county  block  23  in  case  it 
is  chosen  for  a  court  house  site.  The  coimty  commissioners 
are  public  officers  and  it  is  their  duty  to  select  a  suitable 
location  for  a  court  house.  If  the  contract  is  such  that 
it  tends  to  influence  the  commissioners  in-performing  their 
duty,  it  i^void.  Elkhart  County  Lodge  v.  Crary,  98  Ind. 
238  (49  Am.  Rep.  749);  Providence  Tool  Co.  v.  Norris, 
2  Wall.  45;  Ashburner  v.  Parrish,  81  Pa.  St  52;  8t. 
Louis,  etc.,  R.  R.  Co.  v.  Mathers,  104  HI.  257;  William- 
son V.  Chicago,  etc.,  Ry.  Co.,  53  Iowa,  126  (36  Am.  Rep. 
206);  Woodman  v.  Innes,  27  Pac.  125  (27  Am.  St.  Rep. 
274);  Commissioners  of  Randolph  County  v.  Jones,  Breese, 
237. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. —  Plaintiff  brought  this  action  to  recover 
damages  for  the  breach  of  a  contract  in  writing  executed 
to  the  board  of  county  conamissipners  by  the  defendants, 
the  body  of  which  is  as  follows: 

"  We,  the  undersigned,  freeholders  of  said  county  and 
state,  bind  ourselves  that  in  case  block  23  in  Thomas 
Coupe's  plat  of  Coupeville,  Wash.,  is  chosen  by  your  hoil- 
orable  body  as  a  court-house  site,  that  a  good  and  suffi- 
cient warranty  deed  will  be  given  to  Island  coimty  for  said 
block  23  without  expense  to  the  county." 

The  complaint,  in  addition  to  certain  formal  allegations. 
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alleged  in  substance  that  the  board  of  county  commission- 
ers determined  to  provide  for  the  erection  of  a  courthouse 
building  for  the  county  at  Coupeville,  the  county-seat; 
that  a  large  number  of  suitable  sites  were  offered  therefor 
at  said  place,  among  them  being  block  23  in  question; 
that  in  pursuance  of  said  undertaking  the  plaintiff,  through 
its  commissioners,  entered  into  the  contract  aforesaid  and 
selected  said  block  23  as  the  courthouse  site,  and  caused 
a  courthouse  to  be  erected  thereon;  that  they  thereafter 
deihanded  of  the  defendants  a  deed  to  said  block  23  in 
pursuance  of  said  agreement,  and  that  the  defendants  re- 
fused to  deliver  or  to  cause  a  deed  to  the  same  to  be  de- 
livered to  the  plaintiff;  that  by  reason  thereof  plaintiff  had 
been  damaged  in  the  sum  of  $1,000.  At  the  trial  the 
plaintiff  sought  to  introduce  in  evidence  the  prpceedings 
of  the  board  of  commissioners  in  relation  to  the  matter, 
to  which  the  defendants  objected,  because  the  complaint 
failed  to  state  a  cause  of  action,  in  that  the  contract  upon 
which  the  action  was  founded  was  void  as  against  public 
policy,  that  the  consideration  for  it  was  to  induce  the  com- 
missioners to  erect  the  courthouse  at  a  particular  place,  and 
to  influence  their  discretion  and  judgment  in  the  premises. 
The  court  sustained  the  objection  and  the  plaintiff  has  ap- 
pealed. 

It  appeared  by  the  complaint  that  the  defendants  were 
not  the  owners  of  the  block  aforesaid,  and  it  is  contended 
by  them  on  this  appeal  that  the  complaint  does  not  state 
sufficient  facts  for  the  reason  that  it  does  not  contain  an 
allegation  that  the  owners  of  the  property  had  not  deeded 
the  same  to  the  plaintiff.  It  does  not  appear  that  this 
objection  was  specifically  urged  in  the  lower  court  under 
the  general  objection  that  the  complaint  did  not  state  suffi- 
cient facts,  conceding  that  it  was  within  the  scope  of  such 
objection  as  made.     Against  the  objection  in  this  form 
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the  complaint  should  be  liberally  construed,  and  we  think 
the  allegation  that  the  plaintiff  had  been  damaged  by  rea- 
son of  the  failure  and  refusal  of  the  defendants  to  cause 
the  delivery  of  the  deed  was  sufficient  to  state  a  cause 
of  action.  It  is  true  such  damage  might  have  been  caused 
by  a  delay  or  injury  in  some  other  manner  in  procuring 
the  deed,  if  one  was  procured  from  the  owners,  as  well 
as  to  have  been  in  consequence  of  an  entire  failure  to 
obtaiil  a  deed,  but,  if  not  satisfied  with  the  allegation,  the 
defendants  should  have  moved  to  make  it  more  definite 
and  certain.  It  was  sufficient  against  the  objection  as 
raised.  It  is  further  contended  that  the  complaint  did 
not  allege  that  the  bloclj  in  question  was  of  any  value, 
but  the  same  allegation  of  damages  would  dispose  of  this 
question,  also,  under  the  circumstances. 

The  defendants^  principal  reliance  is  placed  upon  the 
invalidity  of  the  contract.  We  are  of  the  opinion  that  the 
authorities  are  in  the  main  against  them.  The  conmiission- 
ers,  as  individuals,  were  to  derive  no  benefit  under  this 
agreement  whatever,  and  consequently  the  offer  was  in  no 
sense  a  bribe  to  them  to  influence  their  judgment  in  se- 
lecting a  location.  The  offer  was  to  the  <5ounty  and  the 
benefit  accrued  to  the  public.  We  see  nothing  in  the  of- 
fer of  a  free  site  for  a  public  building  making  it  contrary 
to  public  policy.  Thompson  v.  Board,  40  HI.  379;  Odineal 
V.  Barry y  24  Miss.  9j  State  Treasurer  v.  Cross,  9  Vt.  289 
(31  Am.  Dec.  626);  Wells  v.  Taylor,  5  Mont.  202  (3  Pac. 
255);  Dishon  v.  Smith,  10  Iowa,  212;  Hopkins  v.  Upshur, 
70  Am.  Dec.  375.  When  the  site  was  selected  the  agree- 
ment on  the  part  of  the  county  was  performed,  and  it 
became  the  duty  of  the  defendants  to  cause  a  good  and 
sufficient  deed  of  the  site  to  the  county  to  be  delivered 
to  the  commissioners. 

Reversed  and  remanded  for  a  new  trial. 

DuNBAE,  Andebs,  Keavts  and  Gobdon,  JJ.,  concur. 
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MOBTQAOBS  —  ASSIGNMENT  —  PLB ADINQ    AND    PROOF  —  CORPORATIONS  — 
POWERS  —  LIEN  OP  MORTGAGE  ON  HOMESTEAD  —  ESTOPPEL. 

Where  a  complaint  in  foreclosure  alleges  that  plaintiff  is  the 
owner  and  holder  of  the  note  and  mortgage  sued  on  by  purchasfl 
and  assignment  for  a  valuable  consideration,  the  complaint  la 
sufficient,  in  the  absence  of  a  motion  to  make  more  definite,  to 
warrant  the.  admission  in  evidence  of  an  assignment  by  the  mort- 
gagee corporation  to  an  individual,  and  an  assignment  by  the  lat- 
ter's  administrator  to  the  plaintiff,  the  death  of  plaintiff's  as- 
signor having  been  established  by  the  introduction  of  a  certified 
copy  of  the  grant  of  letters  of  admini^ration  upon  his  estate. 

Where  a  complaint  alleges  that  a  certain  corporation  was  one 
having  power  to  loan  money,  the  introduction  in  evidence  of  its 
articles  of  incorporation  showing  that  it  had  general  powers,  does 
not  constitute  a  variance,  as  the  right  to  loan  money  is  included 
within  its  general  powers. 

The  provisions  of  Oen.  Stat.,  tit  18,  ch.  1,  requiring  all  the 
capital  stock  of  a  corporation  to  be  subscribed  before  it  is  au- 
thorized to  transact  business,  does  not  apply  to  corporations, 
either  foreign  or  domestic,  engaged  exclusively  in  loaning  money 
upon  real  estate. 

The  mere  fact  that  a  corporation  had  power  under  its  articles 
to  engage  in  other  business  than  that  of  loaning  money  would 
not  deprive  it  of  the  right  to  do  business  before  the  whole  amount 
of  its  capital  stock  had  been  subscribed,  if,  in  fact,  its  business 
was  confined  to  the  loaning  of  money  upon  real  estate. 

A  mortgage  of  homestead  premises  joined  in  by  husband  and 
wife  need  not  expressly  mention  the  homestead  in  order  to  create 
a  mortgage  lien  thereon,  but  a  mortgage  in  the  ordinary  form, 
purporting  to  convey  the  whole  right,  title  and  interest  of  hus^ 
band  and  wife,  is  sufficient. 

A  grantee  who  assumes  the  pasrment  of  a  mortgage  debt  as 
part  consideration  for  the  conveyance  of  land,  is  estopped  to  dis- 
pute the  validity  of  the  mortgage. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
T.  M.  Eeeb,  Jr.,  Judge.     AflSumed. 
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Phil.  Shillmany  for  appellant. 
0.  0.  Ellisy  ioT  respondent. 

The  opinion  of  the  court  was  delivered  by , 

Scott,  C.  J. — This  action  was  brought  by  the  plaintiff 
to  foreclose  a  mortgage  on  real  estate  executed  by  Free- 
man W.  Brown  and  wife  to  the  Lombard  Investment 
Company,  which  mortgage  and  the  debt  secured  thereby 
plaintiff  claimed  to  have  been  transferred  to  her.  After 
the  execution  of  the  mortgage.  Brown  and  wife  sold  the 
property  to  one  McKenny,  and  he  sold  the  same  to  de- 
fendant Elwell,  who  appeals  from  a  judgment  rendered 
against  her  in  favor  of  the  plaintiff. 

Her  first  contention  is  that  the  court  erred  in  permitting 
plaintiff  to  show  an  assignment  of  the  mortgage  to  Ed- 
ward T.  Brown,  and  an  assignment  from  John  S.  Brown, 
as  administrator  of  the  estate  of  Edward  T.  Brown,  to 
plaintiff,  on  the  ground  that  no  sufficient  foundation  there- 
for was  laid  in  the  complaint,  and  that  there  was  no  proof 
of  the  death  of  Edward  T.  Brown.  On  the  trial  the  plain- 
tiff introduced  in  evidence  an  assignment  of  the  note  and 
mortgage  from  the  Lombard  Investment  Company  to  said 
Edward  T.  Brown,  and  an  assignment  by  John  S.  Brown, 
as  administrator  of  his  estate,  to  the  plaintiff,  and  also  a 
certified  copy  of  the  letters  of  administration  issued  to  John 
S.  Brown,  as  such  administrator,  by  the'  orphans'  court  of 
Delaware  county,  Pennsylvania. 

The  complaint  contains  an  allegation  that  the  plaintiff 
is  the  owner  and  holder  of  the  note  and  mortgage  and 
that  she  obtained  the  same  by  purchase  and  assignment 
for  a  valuable  consideration.  No  motion  was  made  to  make 
the  complaint  more  definite  in  this  respect,  and  the  allega- 
tion was  sufficient  for  the  admission  of  the  proof.  The 
ultimate  fact  to  be  proven  was  the  assignment  of  the  note 
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and  mortgage  to  the  plaintiff  and  her  ownership  thereof, 
and  the  prior  assignment  by  the  Lombard  Investment 
Company  to  Edward  T.  Brown  was  but  a  step  in  the 
proof  going  t6  prove  title  in  the  plaintiff,  and  it  was  not 
necessary  to  plead  this  assignment,  especially  in  the  ab- 
sence of  a  motion  to  make  the  complaint  set  out  the  as- 
signment more  particularly.  The  grant  of  letters  of  ad- 
ministration to  John  S.  Brown  was  prima  facie  proof  of 
the  death  of  Edward  T.  Brown,  and  there  was  no  error 
in  the  particulars  mentioned. 

The  complaint  contained  an  allegation  that  the  Lom- 
bard Investment  Company  was  a  corporation  having  power 
to  loan  money,  and  appellant  contends  that  the  articles 
of  incorporation  introduced  in  evidence  showing  that  this 
corporation  had  general  powers  did  not  sustain  this  alle- 
gation; but  this  point  is  not  tenable,  for  the  right  to  loan 
money  was  included  within  its  general  powers. 

It  is  next  contended  that  the  Lombard  Investment  Com- 
pany had  no  authority  to  transact  business  in  this  state 
for  the  reason  that  the  capital  stock  of  the  corporation 
was  $4,000,000  and  that  at  the  date  of  the  loan  and  the 
execution  of  the  mortgage  only  $2,600,000  thereof  had 
been  subscribed.  It  is  insisted  that  said  corporation  had 
no  authority  to  transact  business  in  this  state  until  all  of 
its  capital  stock  had  been  subscribed.  It  appears 
that  the  corporation  had  complied  with  the  pro- 
visions of  the  law  authorizing  any  foreign  corporation  to 
do  business  in  this  state  under  chapter  2,  title  18  of  1 
Hill's  Code,  without  reference  to  the  provisions  of  chapter 
1  of  said  title,  which  the  respondent  contends  applies  only 
to  domestic  corporations,  but  which  the  appellant  contends 
applies  to  all  corporations,  whether  domestic  or  foreign. 
But,  conceding  the  contention  of  appellant  in  this  respect, 
it  is  provided  tliat  the  requirements  thereof  shall  not  ap- 
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ply  to  corporations  engaged  exclusively  in  loaning  money 
on  real  estate,  and  the  evidence  shows  that  said  corpora- 
tion was  only  engaged  in  the  business  of  loaning  money 
on  real  estate  within  this  state,  and  although  it  had  power 
to  do  other  business  under  its  articles,  it  is  not  shown 
that  such  power  was  ever  exercised  in  any  way  here.  There 
could  .be  no  presumption  that  it  had  ever  engaged  in  any 
other  business  from  the  mere  fact  that  it  had  power  to  do 
so.  The  finding  of  the  court  that  said  corporation  was 
engaged  in  the  business  of  loaning  money  in  the  state  of 
^Vashington  is  sustained  by  the  proof,  and  this  is  sufficient 
to  support  the  judgment  of  the  court,  without  entering 
upon  any  consideration  of  the  question  that  the  Lombard 
Investment  Company  was  a  corporation  de  facto,  and  that 
the  assignors  of  the  appellant,  having  entered  into  a  con- 
tract with  it  for  the  negotiation  of  the  loan,  appellant  could 
raise  no  question  of  its  right  to  make  it  in  an  action  to 
recover.  The  action  in  question  is  essentially  different 
from  one  to  enforce  the  collection  of  stock  subscriptions, 
to  which  the  cases  cited  by  the  appellant  from  this  state 
relate. 

It  is  next  contended  that  the  mortgage  was  not  suffi- 
cient to  create  a  lien  upon  the  homestead  right  of  Brown 
and  wife.  The  fact  that  it  was  a  homestead  is  conceded, 
and  it  is  contended  that  the  mortgage  should  have  con- 
tained an  express  surrender  of  homestead  rights,  and  that 
as  it  did  not  contain  a  special  clause  to  that  effect,  the 
deed  by  Brown  and  wife  to  McKenny  and  by  McKenny 
to  the  appellant  transferred  such  homestead  to  the  appel- 
lant free  of  the  mortgage  lien.  The  mortgage  was  in  the 
ordinary  form,  purporting  to  convey  the  whole  right,  title 
and  interest  of  Brown  and  wife  to  the  Lombard  Invest- 
ment Company  and  its  assigns,  subject  to  the  defeasance, 
and  it  was  properly  acknowledged  by  both  of  the  mort- 
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gagors.  It  was  not  necesBary  under  the  law,  as  we  view 
it,  for  the  mortgage  to  expressly  mention  the  homestead 
in  order  to  create  a  lien  thereon  by  the  mortgage.  Furth- 
ermore, said  appellant,  in  the  deed  to  her,  assumed  the 
payment  of  the  mortgage  debt,  and  would  be  estopped  from 
denying  its  validity. 

Affirmed. 

Anders,  Dunbae  and  Re  a  vis,  JJ.,  concur. 


[No.  25*24.    Decided  August  4,  1807.] 

The  Lancaster  Savings  Bank,  Respondent,  v.  Estella 
M.  Elwell,  Appellant 

SVIDBNCE — ^PBOOP  OF  COBPOBATE  CHABACTBB — ACCEPT ANCB  OF  CHABTEB. 

Inasmuch  as  the  acceptance  of  a  charter  of  incorporation 
granted  by  a  legislature  may  be  shown  by  user,  as  well  as  by 
formal  acceptance,  proof  of  acceptance  is  sufficiently  established 
by  evidence  of  the  purchase  and  taking  of  an  assignment  of  a 
note  and  mortgage  and  bringing  suit  thereon  in  the  corporate 
name. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
T.  M.  Reed,  Je.,  Judge.     Affirmed. 

Phil.  Skillmany  for  appellant. 
0.  G.  Ellis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  is  similar  to  that  of  Brown 
V.  Elwelly  ante,  p.  442,  but  the  appeal  presents  one  other 
question  not  passed  upon  in  that  case.  Appellant  contends 
that  there  was  no  sufficient  proof  of  incorporation,  the  only 
proof  introduced  thereon  being  a  certified  copy  of  an  act  of 
the  legislature  of  the  state  of  New  Hampshire  incorporat- 
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ing  the  plaintiff.  It  is  contended  that  the  plaintiff  should 
have  gone  further  and  shown  an  acceptance  of  the  charter. 
It  is  conceded  that  such  acceptance  might  be  shown  by 
the  books  of  plaintiff  formally  accepting  the  grant,  or  by 
user.  In  view  of  this,  it  seems  to  us  that  the  purchase 
and  taking  of  the  assignment  of  the  note  and  mortgage 
sued  on  and  the  bringing  of  the  suit  are  all  acts  of  user 
sufficient  to  indicate  an  assertion  of  corporate  functions. 
The  possession  of  the  note  and  mortgage  with  the  proof 
of  the  indorsement  of  the  note  and  assignment  of  the  mort- 
gage from  the  Lombard  Investment  Company  to  the  plain- 
tiff, in  its  corporate  name,  proves  prima  facie  that  they 
were  purchased  by  the  plaintiff  in  a  corporate  capacity. 
This  is  sufficient  to  sustain  the  judgment  of  the  court, 
without  considering  other  grounds  urged  by  the  respond- 
ent in  support  of  it. 

Affirmed. 

AsTDBRSy  DuNBAB  and  Eeavis,  JJ.,  concur. 


[No.  2650.    Decided  August  5.  1897.1 

The  State  op  Washington  on  the  Relation  of  the 
American  Savings  Union,  Respondent,  v.  Charles  F. 
Whittlesey,  as  Treasurer  of  King  County,  State  of 
Washington,  Appellant. 

STATUTES — SUBJECT  AND  TITLE — ^TAXATION — UNIFORMITY — DBLINQUENCV 
CEBTIFICATBS  —  INTEREST  —  RETROACTIVE  LAWS  —  DUE  PBOCEBB  OF 
LAW  —  REFUNDING  PAYMENT  OF  VOID  TAX  —  LIMITATION  OF  MUNICIPAL 
IKDEBTEDNS88  —  CONCLUSIVENESS  OF  JUDGMENT  ON  TAX  DEED. 

Where  an  act  of  the  legislature  is  entitled  "  an  act  to  provide 
for  the  assessment  and  collection  of  taxes  in  the  state  of  Wash- 
ington," the  title  is  sufficiently  comprehensive  to  embrace  provi- 
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Bions  in  the  act  providing  for  the  issuance  of  delinquency  tax  cer- 
tificates to  any  applicant,  with  a  guaranty  by  the  county  or  mu- 
nicipality that  the  sum  paid  for  the  certificate  will  be  refunded 
with  six  per  cent,  interest  in  case  the  tax  be  void. 

The  provision  in  a  statute  regulating  the  collection  of  taxes, 
that,  whenever  taxes  are  delinquent  the  treasurer  shall  issue  to 
any  applicant  who  shall  pay  the  taxes  upon  delinquent  property 
a  certificate  which  can  be  redeemed  only  by  paying  the  holder 
the  amount  paid  by  him  thereon  with  fifteen  per  cent  interest, 
thus  virtually  exacting  compound  interest,  does  not  violate  the 
constitutional  requirement  that  taxes  shall  be  uniform,  although 
other  delinquent  property  owners  against  whom  no  tax  certifi- 
cate has  been  issued  may  be  able  to  clear  their  property  by  the 
payment  of  the  tax  with  simple  interest 

Where  a  property  owner  has  notice  and  an  opportunity  to  de- 
fend before  his  title  is  actually  divested  by  the  issuance  of  a 
tax  deed,  the  issuance  of  a  tax  certificate  without  notice  to  him, 
which  the  statute  declares  shall  have  the  same  force  and  effect 
as  a  judgment,  execution  and  sale,  will  not  constitute  a  taking  of 
property  without  due  process  of  law. 

A  statute  respecting  the  collection  of  delinquent  taxes  may 
be  retroactive  in  its  operation,  if  so  expressly  declared  by  the 
legislature. 

The  act  of  1897  (Laws  1897,  p.  181,  §§  94.  95)  in  regard  to  the 
issuance  of  delinquency  certificates  is  applicable  to  delinquent 
taxes  for  the  year  1896,  though  not  expressly  in  terms  made  retro- 
spective in  that  particular,  since  such  taxes  did  not  become  delin- 
quent until  after  the  passage  of  the  act,  and  therefore  fall  within 
its  prospective  operation. 

The  fact  that  there  is  a  general  law  in  the  state  limiting  in- 
terest charges  within  twelve  per  cent,  would  not  preclude  the 
legislature  from  authorizing  a  charge  of  fifteen  per  cent  interest 
upon  the  redemption  of  delinquent  tax  certificates. 

It  is  within  the  power  of  the  legislature  to  require  municipal- 
ities to  guarantee  the  repayment  with  interest  of  money  paid  for 
delinquent  tax  certificates  in  case  the  tax  be  void. 

The  provision  of  the  revenue  law  of  1897  requiring  counties 
and  municipalities  to  guarantee  the  pasrment  of  interest  upon 
void  tax  certificates  doeb  not  render  that  portion  invalid  on  the 
ground  that  it  might,  under  some  contingencies,  cause  the  con- 
stitutional limit  of  indebtedness  to  be  exceeded. 

Section  98,  of  the  revenue  law  of  1897,  providing  for  the  is- 
suance of  delinquency  certificates  to  counties  or  municipalities. 
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when  no  certificate  has  been  sold  to  individualB,  cannot  be  held 
to  be  inoperative  and  invalid  on  the  ground  of  impossibility  of  its 
performance. 

A  statute  making  a  tax  deed  prima  facie  evidence  of  certain 
matters  therein  specified  and  providing  that  a  judgment  for  a  tax 
deed  shall  be  conclusive  evidence  of  its  regularity  and  validity  in 
collateral  proceedings,  excepting  in  cases  where  the  tax  had  been 
paid  or  the  real  estate  was  not  liable,  is  valid  as  a  proper  exercise 
of  legislative  power  and  does  not  amount  to  a  taking  of  property 
without  due  process  of  law. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

James  F.  McElroy^  and  John  B.  Harty  for  appellant. 
H.  jB.  Huntley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J, — It  is  agreed  between  counsel  for  the  re- 
spective parties  in  this  proceeding  that  on  June  22,  1897, 
the  American  Savings  Union,  the  relator  herein,  tendered 
to  the  appellant  Whittlesey,,  who  was  treasurer  of  King 
county,  the  amount  of  taxes  for  1896  due  on  lot  six  of 
block  seventeen  of  Kenton's  addition  to  the  city  of  Seat- 
tle, together  with  fifteen  per  cent,  interest  thereon  from 
May  31,  1897,  the  date  when  taxes  for  1896  became  de- 
linquent, and  fifty  cents  as  an  additional  fee  for  certifi- 
cate, and  requested  the  said  treasurer  to  issue  a  delinquency 
tax  certificate  to  him  in  accordance  with  the  act  of  the 
legislature  of  March  15,  1897.  (Laws  1897,  p.  136.)  This 
the  treasurer  refused  to  do,  claiming  that  the  act  was  un- 
constitutional and  void,  and  that,  even  if  valid,  it  did  not 
apply  to  the  taxes  for  1896.  The  relator  thereupon  ap- 
plied to  and  obtained  from  the  superior  court  of  King 
county  an  alternative  writ  of  mandate  requiring  the  said 
treasurer  to  issue  the  certificate  of  delinquency  or  show 
cause  why  he  refused.    The  defendant  appeared  and  filed 

2©— 17  WASH. 
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a  general  demurrer  to  the  plaintiff's  affidavit  and  writ,  and, 
on  the  hearing,  the  demurrer  was  overruled  and  judgment 
entered  making  the  writ  peremptory.  From  this  judgment 
the  defendant  has  appealed  to  this  court. 

Two  questions  are  presented  for  determination  on  this 
appeal:  First,  as  to  the  constitutionality  of  the  act  in  ques- 
tion; and,  second,  whether  it  is  applicable  to  the  delinquent 
taxes  of  1896.     The  main  constitutional  objections  urged 
by  counsel  for  appellant  against  the  validity  of  this  act 
are,  first,  that  that  part  of  the  act  providing  for  the  issu- 
ance of  delinquency  tax  certificates,  with  the  incidents 
mentioned  therein,  is  not  sufficiently  expressed  in  the  title; 
second,  that  the  provision  that  redemption  shall  be  made  by 
paying  the  holder  of  the  certificate  the  amount  he  has  paid, 
with  fifteen  per  cent,  interest  thereon,  results  in  unequal 
taxation  and  is  therefore  void;  and,  third,  that  the  creation 
of  a  lien  by  the  issuance  and  sale  of  a  delinquency  certifi- 
cate to  a  stranger  having  no  interest  in  the  property,  the 
lien  having  the  force  and  effect  of  a  judgment  execution 
and  sale,  without  notice  to,  or  a  hearing  by,  the  property 
owner,  is  in  conflict  with  that  provision  of  the  constitution 
declaring  that  "no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law.''    (Constitu- 
tion, art   1,   §  3.)     Sec.   19   of  art.   2   of  the   constitu- 
tion  provides  that   "no   bill  shall   embrace   more   than 
one  subject  and  that  shall  be  expressed  in  the  title."    It 
has  been  many  times  declared  by  the  courts  that  the  ob- 
ject of  this  constitutional  provision  is  that  neither  the  mem- 
bers of  the  legislature,  nor  the  people,  should  be  misled 
by  the  title  of  a  legislative  act,  but  it  has  never  been 
held  that  the  title  should  embody  all  the  distinct  provi- 
sions of  the  act  in  detail.    Such  a  construction  would  be 
eminently  unreasonable,  for  in  such  a  case  the  body  of 
the  act  would  be  nothing  more  than  a  repetition  of  the 
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title.  It  is  said  by  Judge  Cooley  that  the  generality  of 
a  title  is  no  objection  to  it  so  long  as  it  is  not  made 
a  cover  to  legislation  incongruous  in  itself,  and  which  by 
no  fair  intendment  can  be  considered  as  having  a  neces- 
sary or  proper  connection.  The  legislature  must  deter- 
mine for  itself  how  broad  and  comprehensive  shall  be  the 
object  of  the  statute,  and  how  much  particularity  shall 
be  employed  in  the  title  in  defining  it.  Cooley,  Consti- 
tutional Limitations  (5th  ed.),  p.  174.  The  title  of  the 
act  in  question  is,  ''An  act  to  provide  for  the  assessment 
and  collection  of  taxes  in  the  state  of  Washington,"  and 
there  is  no  question  but  that  it  is  a  general  and  compre- 
hensive one.  The  only  question,  therefore,  to  determine 
is  whether  the  particular  provision  of  the  statute  under 
consideration  is  embraced  within  the  title,  and  we  have 
no  doubt,  under  the  decision  in  Marston  v.  HumeSy  3 
Wash.  267  (28  Pac.  520),  that  it  is. 

Section  94  of  the  statute,  which  is  the  section  especially 
referred  to  by  counsel  for  appellant,  provides  that  any  day 
after  the  taxes  charged  against  real  property  are  delin- 
quent, the  treasurer  shall  have  the  right,  and  it  shall  be 
his  duty  upon  demand  and  payment  of  the  taxes  and 
interest,  to  make  out  and  issue  certificates  of  delin- 
quency against  such  delinquent  property,  and  such  cer- 
tificates shall  be  numbered  and  have  a  stub  which  shall 
be  a  summary  of  the  certificate  and  shall  contain  enume- 
rated statements,  among  which  is — 

"A  guaranty  of  the  county  or  municipality  to  which 
the  tax  is  due  that  if  for  any  irregularity  of  the  taxing 
officers  this  certificate  be  void,  then  such  county  or  munici- 
pality will  repay  to  the  holder  the  sum  paid  thereon  with 
interest  at  the  rate  of  six  per  cent,  per  annum  from  the 
date  of  its  issuance."    (Laws  1897,  p.  181,  §  94,  subd.  8). 

This  section  is  certainly  germane  to  the  subject  of  col- 
lecting taxes  which  is  expressed  in  the  title  of  the  act. 
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Section  2  of  article  7  of  the  state  constitution  provides 
for  a  uniform  and  equal  rate  of  assessment  and  taxation 
on  all  property  in  the  state  according  to  its  value  in  money, 
and  it  is  claimed  by  the  learned  counsel  for  respondent 
that  the  provision  that  redemption  shall  be  made  by  pay- 
ing to  the  certificate  holder  the  amoimt  he  has  paid  with 
fifteen  per  cent,  interest  thereon  is  in  contravention  of  this 
provision  of  the  constitution,  because  it  requires  the  owner 
of  land  on  which  a  certificate  is  outstanding  to  pay  com- 
pound interest,  while  his  neighbor,  equally  delinquent  in 
payment  of  his  taxes,  and  against  whose  land  no  certifi- 
cate has  been  sold,  is  only  required  to  pay  simple  interest. 
We  are  unable  to  see  how  this  provision  of  the  statute  vio- 
lates the  rule  of  uniformity  of  assessment  and  taxation. 
The  meaning  of  the  word  "  uniform,"  which  has  been  gen- 
erally adopted  by  the  courts,  is  that  uniformity  must  refer 
to  property  or  persons  of  the  same  class,  i.  e.,  different 
kinds  of  property  may  be  taxed  at  different  amounts  pro- 
viding the  rate  is  uniform  on  the  same  class  everywhere, 
with  all  people,  and  at  all  times.  (Miller,  Constitution  of 
the  United  States,  p.  241.)  It  will  be  seen  from  an  exam- 
ination of  the  statute  that  all  persons  owning  lands  in  the 
state  are  subject  to  the  same  taxation,  and  it  is  not  shown, 
or  even  alleged,  that  the  property  in  question  was  not  as- 
sessed in  conformity  with  this  constitutional  provision. 
The  inequality,  if  any  exists,  arises,  not  in  the  mode  of 
assessment  or  taxation  of  the  property,  but  only  in  the  col- 
lection of  the  interest  after  the  taxes  become  delinquent. 
It  is  said  to  be  a  general  rule  of  law  that  all  penalties  must 
be  equally  and  uniformly  imposed  upon  all  persons  sim- 
ilarly situated  and  belonging  to  the  same  class.  (25  Am. 
&  Eng.  Enc.  Law,  p.  304.)  But  the  requirements  of  this 
rule  are  fully  met  by  the  provisions  of  this  statute.  All 
persons  similarly  situated  and  belonging  to  the  same  class 
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are  subject  to  pay  precisely  the  same  rate  of  interest  A- 
high  rate  of  interest  is  imposed  upon  the  tax-payer  after 
delinquency,  first,  to  induce  prompt  payment  of  taxes,  and 
second,  to  reimburse  the  county  or  state  for  a  failure  in 
making  payment  at  the  proper  time. 

As  to  the  third  proposition  above  mentioned  it  may  not 
be  improper  to  observe  that,  as  we  read  section  95  of  the 
act,  it  purports  only  to  make  the  certificate  of  delinquency 
prima  facie  of  the  same  force  and  effect  as  a  judgment 
execution  and  sale  against  the  premises  included  therein. 
It  has  been  declared  that  the  clause  usually  found  in  con- 
stitutions which  declares  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law  does  not  apply 
to  the  levying  and  collecting  of  taxes.  People  v.  Mayovy 
4  N.  Y.  419  (55  Am.  Dec.  266);  Baker  v.  Kelley,  11 
Minn.  480. 

But,  however  that  may  be,  the  requirement  of  due  pro- 
cess of  law  is  satisfied  where  the  property  ^wner  has  notice 
and  an  opportunity  to  defend  before  his  title  is  actually 
divested  by  the  issuance  of  a  deed.  It  is  not  necessary 
that  he  have  notice  of  every  step  taken  in  the  assessment 
and  collection  of  the  tax.  State  v.  Lands  in  Redwood 
County  (Minn.),  42  N.  W.  474. 

Under  the  statute,  before  the  lien  evidenced  by  the  de- 
linquency certificate  can  ripen  into  a  complete  title  the 
property  owner  has  notice  to  appear  and  protect  his  rights 
in  the  most  ample  manner.  A  proceeding  in  court  is  pre- 
scribed by  the  statute  and  no  doubt  for  this  very  pur- 
pose. It  therefore  would  seem  evident  that  property  can 
not  be  taken  under  the  provisions  of  this  statute  without 
due  process  of  law. 

The  point  is  also  made  that  the  statute  under  considera- 
tion is  retrospective,  and  for  that  reason  void.  We  find 
no  provision,  however,  in  our  constitution  inhibiting  the 
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passage  of  retrospective  laws,  and  we  think  the  rule  is 
well  settled  that  the  legislature  may  enact  such  statutes 
whenever  they  are  not  restrained  by  constitutional  provi- 
sions. Indeed,  there  is  hardly  room  for  doubt  as  to  this 
proposition.  A  "  retrospective  law  is  one  that  relates  back 
to,  and  gives  to  a  previous  transaction  some  different  legal 
effect  from  that  which  it  had  under  the  law  when  it  trans- 
pired." And  it  is  said  in  Cooley  on  Constitutional  Limita- 
tions (6th  ed.),  p.  456: 

"There  is  no  doubt  of  the  right  of  the  legislature  to 
pass  statutes  which  reach  back  to  and  change  or  modify 
the  effect  of  prior  transactions,  provided  retrospective  laws 
are  not  forbidden,  eo  nominey  by  the  state  constitution, 
and  provided  further  that  no  other  objection  exists  to  them 
than  their  retrospective  character." 

And  in  this  connection  the  author  further  observes  that: 

"  Nevertheless,  legislation  of  this  character  is  exceed- 
ingly liable  to  ^buse;  and  it  is  a  sound  rule  of  construc- 
tion that  a  statute  should  have  a  prospective  operation  only, 
unless  its  terms  show  clearly  a  legislative  intention  that 
it  should  operate  retrospectively." 

The  question  therefore  is,  Is  this  statute  retrospective  in 
regard  to  the  issuance  of  delinquency  certificates?  We 
think  that  it  is  not,  but  that  it  is  in  that  regard  wholly 
prospective.  We  are  further  of  the  opinion  that  it  must 
be  deemed  applicable  to  taxes  for  1896  for  the  reason  that 
such  taxes  did  not  become  delinquent  until  some  time  after 
the  passage  of  ^he  act  Prior  to  the  passage  of  this  stat- 
ute delinquent  taxes  were  collected  by  the  county  treasurer 
by  the  institution  of  a  suit  in  the  superior  court  to  fore- 
close the  lien.  (Laws  1895,  pp.  513,  521.)  But  by  the  pro- 
vision of  the  present  statute  this  mode  of  collecting  de- 
linquent taxes  is  entirely  changed  and  the  treasurer  is  re- 
quired, instead  of  going  into  court  to  foreclose  the  lien, 
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simply  to  issue  the  certificate  of  delinquency  provided  for 
in  section  94.  This,  it  would  seem,  necessarily  repeals  the 
former  law,  and  must  therefore  be  applicable  to  delin- 
quencies occurring  in  payment  of  taxes  of  1896  as  well  as 
subsequent  years.  It  expressly  applies  to  certain  previous 
years. 

It  is  also  suggested  on  behalf  of  appellant  that  the  in- 
terest at  the  rate  of  fifteen  per  cent,  on  delinquency  cer- 
tificates is  usurious  and  void,  but  we  are  unable  to  per- 
ceive any  force  in  this  contention.  If  it  were  conceded 
that  the  general  law  declaring  what  shall  be  the  rate  of 
interest  between  private  parties  applies  to  delinquent  taxes, 
which  we  do  not  concede  to  be  the  fact,  still  it  would  be 
within  the  power  of  the  legislature  to  change  the  general 
law  so  far  as  the  interest  upon  delinquent  taxes  is  con- 
cerned. 

The  question  is  asked  by  counsel  for  appellant.  Can  the 
legislature  require  a  municipality  to  guarantee  the  pay- 
ment of  the  amount  paid  for  the  certificate  in  case  it  be 
found  to  be  void,  and  can  a  municipality  be  required  to 
pay  interest  upon  the  amount  of  such  guarantee?  We 
think  it  can,  and  that  such  legislation  is  entirely  just  and 
proper.  Where  the  county  or  state  has  received  money 
to  which  it  was  not  legally  entitled  there  can  be  no  valid  - 
reason  why  it  may  not  repay  it  to  the  party  from  whom 
it  was  received.  Such  statutes  have  been  passed  in  other 
states,  and  so  far  as  we  are  advised  have  always  been  held 
valid. 

See  Warner  v.  Supervisors,  19  Wis.  611;  Norton  v. 
Supervisors,  13  Wis.  611;  Roberts  v.  County  of  Adams, 
18  Neb.  471  (25  K  W.  726);  Flint  v.  Commissioners, 
43  Kan.  656  (23  Pac.  1048). 

It  was  held  in  Board  of  Commissioners  v.  Iaicos,  93 
U.  S.  108,  that,  unless  restrained  by  the  constitution,  the 
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legifllature  may  direct  the  restitution  to  tax-payers  of  prop- 
erty exacted  from  them  by  taxation.  But  it  is  contended 
on  the  part  of  appellant  that  the  guarantee  of  the  pay- 
ment of  interest  upon  a  void  certificate  may  increase  the 
indebtedness  of  the  several  counties  and  municipalities  be- 
yond the  amount  authorized  by  the  constitution.  This 
position  is  more  specious  than  sound.  Whether  such  may 
be  the  effect  or  not  is  certainly  a  remote  contingency,  and, 
until  it  is  shown  that  such  interest  in  any  case  would  act- 
ually cause  the  limit  of  constitutional  indebtedness  to  be 
exceeded,  the  county  treasurer  would  not  be  justified  in 
refusing  to  issue  such  certificates.  But  the  fact  that  the 
constitutional  limit  of  indebtedness  may,  under  certain 
contingencies,  be  exceeded,  cannot  be  deemed  a  sufficient 
ground  for  declaring  the  act  void  in  this  particular.  It 
was  decided  by  this  court  in  State^  ex  rel.  Barton,  v.  Hop- 
kinSy  14  Wash.  59  (44  Pac.  134,  550),  that  taxes  assessed, 
levied  and  unpaid  remained  an  asset  which  could  properly 
be  taken  into  account  in  determining  whether  the  amount 
of  indebtedness  was  within  the  constitutional  limit.  And 
if  that  be  true,  it  would  seem  to  follow  that  the  interest 
prescribed  by  law  upon  delinquent  taxes  should  also  be 
deemed  an  asset  of  the  county  for  the  same  purpose.  And 
such  interest,  it  must  be  presumed,  would  be  sufficient  to 
reimburse  the  county  for  all  interest  paid  on  account  of 
void  certificates. 

It  is  further  contended  that  the  issuance  of  delinquency 
certificates  to  a  county  or  municipality  for  taxes  which  re- 
main due  and  unpaid  in  the  same  manner  as  they  are 
issued  to  individuals  is  impracticable  and  impossible  of 
performance,  under  section  98  of  the  statute,  because  of 
the  difficulty  of  separating  the  diflPerent  taxes  therein 
enumerated.  The  general  law  makes  it  the  duty  of  the 
treasurer  to  collect  all  taxes  whether  due  to  counties,  to 
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the  state,  or  to  municipalities,  and  we  see  nothing  to  pro- 
hibit the  issuing  of  one  certificate  for  all  taxes  due  upon 
any  particular  piece  of  land.  The  county  treasurer  is  re- 
quired, upon  receiving  moneys  for  taxes,  to  apply  the  same 
to  the  several  funds  for  which  the  tax  was  raised,  and 
there  is  no  reason  why  he  should  not  do  so  in  cases  where 
he  receives  money  for  a  delinquency  certificate  under  the 
general  law  relating  to  the  collection  of  taxes.  The  words 
"  or  municipality  "  in  the  act  might  well  be  disregarded, 
for,  as  suggested  by  counsel  for  the  respondent,  they  were 
probably  borrowed  or  taken  from  some  law  where  the  taxes 
were  collected  in  cities  and  towns  separately  from  the 
county  taxes.  However,  we  are  not  of  the  opinion  that 
the  division  of  the  tax  and  issuance  of  certificates  to  the 
cities  or  towns  is  by  any  means  impossible  of  performance. 

Objection  is  also  made  to  the  statute  on  the  grounds 
that  the  recitals  in  the  tax  deed  are  made  by  the  act  prima 
facie  evidence  of  certain  matters  and  things  therein  speci- 
fied, and  that  the  judgment  for  a  tax  deed  shall  be  con- 
clusive evidence  of  its  regularity  and  validity  in  all  col- 
lateral proceedings,  excepting  cases  where  the  tax  or  as- 
sessments have  been  paid,  or  the  real  estate  was  not  liable 
to  the  tax  or  assessment.  We  are  unable  to  perceive  any 
merit  in  this  objection.  Such  statutes  have  been  uniformly 
upheld  and  they  are  very  generally  found  in  acts  relat- 
ing to  the  collection  of  revenue. 

Some  other  points  are  made  by  appellant,  but,  inasmuch 
as  they  relate  to  the  policy  and  justness  of  the  statute,  we 
will  not  now  stop  to  consider  them,  for  the  reason  that 
such  matters  are  of  no  concern  to  the  courts. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Gordoi?^  and  Keavis,  JJ.,  concur. 


458         TACOMA  V.  TAOOMA  LIGHT  &  WATER  CO. 

Syllabus.  [17  Wash. 


17    458 

20   624j  INo.  2309.    Decided  August  26, 1897.] 

20    626[ 

1 17  458         City  op   Tacoma,  Respondent,  v.  The  Tacoma  Light 
'- "  AND  Water  Company,  Appellant 

8ALB  —  CONTRACT  BETWEEN  PRIVATE  PARTIES  AND  PUBLIC  COBPOBATION 
—  MIBBEPREBENTATION  —  RELIANCE  ON  —  WHAT  CONSTITUTE  M  ATBBIAI. 
PACTS —  BUFPICIENCY  OP  EVIDENCE  —  MEASURE  OF  DAMAGES. 

In  the  consideration  of  questions  of  fraud  and  misrepresenta- 
tion arising  upon  a  contract  for  the  sale  of  property  by  a  private 
corporation  to  a  municipal  corporation,  it  is  a  fact  properly  for 
the  consideration  of  the  Jury  that  the  less  expert  business  capac- 
ity, skill  and  experience  may  be  with  the  municipal  corporation. 

When  false  representations  are  made  by  a  vendor  concerning 
the  subject  of  sale,  and  the  purchaser  has  no  knowledge  of  their 
falsity  and  has  been  reasonably  prudent,  but  such  statements  are 
not  so  openly  and  palpably  false  that  their  untruth  is  apparent 
to  an  ordinarily  prudent  person,  he  has  a  right  to  rely  thereon, 
and,  if  injured  in  consequence  of  such  reliance,  is  entitled  to  re- 
cover damages. 

In  an  action  by  a  city  to  recover  damages  for  deceit  and  fraud- 
ulent representations,  whereby  it  was  induced  to  purchase  a  water 
plant  at  a  price  greatly  in  excess  of  its  value,  a  verdict  in  favor 
of  the  city  is  warranted  when  there  is  evidence  tending  to  show 
that  the  defendant  knowingly  made  false  representations  as  to 
the  amount  of  land,  the  miles  of  pipe  laid  and  the  quantity  of 
flow  of  water  included  in  the  plant;  also  false  statements  as  to 
the  original  expense  of  the  plant  to  the  vendor  and  the  net  income 
derived  therefrom;  that  an  attorney  of  the  defendant  was  presi- 
denj  of  the  city  council,  and  as  such  worked  for  the  purchase  of 
the  plant,  always  voting  against  any  reduction  of  the  price  at 
which  it  was  offered  to  the  city,  and  receiving  pay  for  his  services 
as  attorney  proportioned  to  the  amount  of  purchase  price  paid 
by  the  city;  that  an  engineer  of  the  defendant  had  stated  as 
a  positive  fact  that  the  daily  flow  of  water  from  certain  springs, 
upon  which  a  high  valuation  was  placed  in  the  negotiations,  wus 
four  times  the  amount  actually  flowing  therefrom;  and  that  the 
representations  made  by  the  defendant  and  its  agents  for  the  pur- 
pose of  inducing  the  sale,  had  been  believed  and  relied  on  by  the 
city  council  and  had  induced  that  body  to  enter  into  the  contract 
of  purchase. 
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Whether  a  representation  as  to  value  is  merely  an  expression 
of  opinion,  or  an  affirmation  of  a  material  fact  to  be  relied  upon, 
is  a  question  for  the  Jury. 

Where  the  material  facts  of  the  case  are  supported  by  compe- 
tent eyidence,  although  it  may  be  very  conflicting  and  the  pre- 
ponderance may  appear  to  be  the  other  way,  a  court  for  the  re- 
view of  errors  on  appeal  cannot  disturb  the  verdict 

The  measure  of  damages  for  false  representations  inducing 
the  purchase  of  a  water  and  light  plant  is  the  difference  between 
the  whole  purchase  price  paid  and  the  actual  value  of  the  whole 
property  at  the  date  of  sale,  when  the  sale  was  of  the  plant  and 
all  property  pertaining  thereto  as  an  entirety,  and  there  was  no 
agreement  between  the  parties  upon  the  value  of  any  specific 
portion. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Pritchaed,  Judge.    Afiirmed. 

Opinion  on  re-liearing  overruling  the  opinion  rendered 
on  the  original  hearing  of  the  cause,  rendered  January  5, 
1897,  and  reported  in  16  AVash.  288. 

ParsonSy  Corell  £  Parsons^  and  Crowley^  Sullivan  & 
Grosscup  (J.  E.  Mitchelly  of  counsel),  for  appellant. 
James  WicTcersham,  and  Ben  Sheehs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  to  recover  damages  for  deceit  and 
fraudulent  misrepresentations  by  appellant  in  the  sale  of 
a  veater  and  light  plant  to  respondent.  The  respondent, 
the  city  of  Tacoma,  is  a  municipal  corporation  of  the  first 
class,  and  the  appellant  a  private  corporation  organized 
under  the  laws  of  the  state,  having  its  principal  place  of 
business  in  the  city  of  Tacoma,  and  holding  from  the  city 
a  franchise  to  furnish  water  and  light  to  the  inhabitants 
of  the  city  for  reasonable  compensation.  For  several  years 
before  the  sale  of  its  water  and  electric  light  plant  to  the 
city,  appellant  owned  a  system  of  waterworks  which  was 
used  for  the  purpose  of  supplying  the  city  and  its  inhabi- 
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tants  with  water,  and  was  the  owner  of  an  electric  light 
plant  and  a  gas  plant  operated  to  supply  the  inhabitants 
as  well  as  the  city  with  electric  light  and  gas.  It  owned 
waterworks,  electric  light  plant,  gas  works,  sources  of 
water  supply,  riparian  rights,  rights  of  way,  lands,  lots  and 
personal  property.  Its  franchise  to  supply  water  and  light 
to  the  inhabitants  of  the  city  and  to  the  city  was  not  ex- 
clusive, and  it  appears  that  there  were  other  companies  at 
the  time  possessing  similar  franchises,  and  to  some  limited 
extent  operating  in  the  city.  Negotiations  for  the  sale  of 
the  water  and  light  plant  and  works  and  various  properties 
of  the  appellant  were  entered  into  between  the  parties  in 
the  year  1892.  The  respondent  was  not  authorized  to  pur- 
chase the  property  offered  without  submitting  the  proposi- 
tion to  purchase  and  to  issue  bonds  for  the  payment  of 
the  purchase  money  to  a  vote  of  the  people  of  the  city. 
After  much  negotiation  the  price  was  agreed  upon  between 
the  parties  at  $1,750,000  for  certain  properties  scheduled 
by  appellant,  and  the  city  counsel  of  respondent  thereupon 
submitted  the  proposition  to  purchase  the  properties  which 
were  described,  for  the  price  agreed  upon,  to  the  electors 
of  the  city  at  an  election  on  the  11th  day  of  April,  1893, 
and  afterwards  respondent,  pursuant  to  the  authority  con- 
ferred by  the  electors,  on  June  22,  1893,  purchased  the 
property  from  appellant  for  the  sum  of  $1,760,000. 

The  complaint  substantially  charges  that  appellant,  for 
the  purpose  of  inducing  respondent  to  purchase  its  prop- 
erty at  the  price  stated,  and  with  intent  to  deceive  and 
defraud  respondent,  prior  to  the  sale  by  appellant's  officers, 
agents,  servants  and  employees,  falsely  represented  to  re- 
spondent and  its  agents  and  officers  that  appellant's  water- 
works and  sources  of  water  supply  included  the  flow  from 
certain  springs  known  as  Thomas  and  Patterson  springs, 
and  represented  to  respondent  that  the  permanent  daily 
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flow  from  those  springs  was  not  less  than  ten  million  gal- 
lons, and  that  the  daily  flow  from  Clover  creek  was  not 
less  than  fifteen  million  gallons,  and  that  the  daily  flow 
from  Maplewood  and  Puyallup  springs  was  not  less  than 
thirteen  million  gallons,  and  that  the  daily  flow  from  Gal- 
lagher's gulch  springs  was  not  less  than  four  million  gal- 
lons; and  that  appellant  represented  that  all  of  the  flow 
of  water  mentioned  came  from  gravel  beds  and  was  pure, 
and  that  it  was  at  such  an  elevation  above  the  city  as  to 
permit  being  supplied  directly  to  the  three  different  services 
by  gravity  which  would  insure  economy  in  working  ex- 
penses; that  the  extension  to  Thomas  and  Patterson  springs 
could  be  made  for  $400,000  and  that  thereupon  the  city 
would  have  an  abundant  supply  of  good  pure  water  in 
its  highest  service;  that  all  of  its  property  was  in  good 
and  first-class  condition  and  that  it  was  of  the  value  of 
$1,  760,000;  that  each  and  all  of  these  representations  were 
imtrue  and  were  known  by  appellant  to  be  untrue  when 
made,  and  that  they  were  made  to  induce  respondent  to 
purchase  the  property;  that  appellant,  from  the  time  of 
the  offer  of  its  property  for  sale  until  the  sale  was  con- 
summated, continuously  asserted,  declared  and  published 
that  the  representations  before  mentioned  were  in  all  re- 
spects true,  but  it  is  charged  by  respondent  that  in  truth, 
as  appellant  well  knew,  the  permanent  daily  flow  of  water 
from  Thomas  and  Patterson  springs  did  not  exceed 
2,500,000  gallons,  nor  did  that  from  all  the  various  sources 
of  supply  exceed  20,000,000  gallons;  that  Thomas  and  Pat- 
terson springs  and  the  lands  upon  which  they  are  situated 
are  of  no  value  whatever  to  respondent;  that  it  was  the 
purpose  of  respondent  in  its  purchase  of  appellant's  prop- 
erty to  acquire,  own  and  operate  a  complete  water  sys- 
tem adequate  to  supply  by  gravity  the  city  and  its  inhab- 
itants with  water;  that  of  the  various  sources  of  supply 
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offered  for  sale  by  appellant,  Thomas  and  Patterson  springs 
were  the  only  source  from  which  water  could  be  obtained 
and  conveyed  by  such  system  to  the  more  elevated  por- 
tions of  the  city  containing  a  large  number  of  its  inhab- 
itants; that  the  waters  from  these  springs  had  not  there- 
tofore been  conducted  to  the  city  by  appellant,  but  appel- 
lant represented  that  it  had  made  surveys  and  estimates 
by  competent  engineers  and  that  respondent  could  by  a 
gravity  system  bring  such  waters  to  the  elevated  portions 
of  the  city  at  an  expenditure  of  about  $400,000;  that  re- 
spondent would  not  have  purchased  the  property  of  ap- 
pellant or  any  part  thereof  but  for  respondent's  reliance 
on  the  waters  from  Thomas  and  Patterson  springs,  and  that 
appellant  knew  that  respondent  relied  upon  its  represen- 
tations as  to  these  springs.  It  is  also  charged  that  appellant 
falsely  and  fraudulently  represented  that  of  the  waterworks 
sold  to  respondent  there  was  a  new  conduit,  sound  and  in 
good  condition,  for  conveying  water  from  sources  of  sup- 
ply to  the  distributing  point  of  more  than  54,000  feet, 
and  that  connected  with  the  distributing  system  thereof 
there  was  laid  iron  pipe  to  the  amount  of  349,210  feet, 
^nd  also  represented  to  respondent  that  of  the  land  to  be 
conveyed  as  a  part  of  the  plant  a  certain  tract  known  as 
"Site  for  Station  A"  consisted  of  8.16  acres,  when  in 
truth,  as  defendant  knew,  the  conduit  was  old,  rotten  and 
almost  worthless  and  of  the  distributing  system  there  was 
not  more  than  293,520  feet  of  iron  pipe  laid,  and  that  the 
"  Site  for  Station  A"  did  not  contain  more  than  one  acre 
of  land;  that  appellant  represented  falsely  that  from  its 
knowledge  of  the  character  and  nature  of  the  properties 
sold  they  were  of  the  value  of  $1,750,000,  when  in  truth 
and  in  fact,  which  was  well  known  to  appellant,  all  the 
properties  so  offered  for  sale  by  appellant  were  not,  at  any 
time,  worth  more  than  $750,000;  that  respondent  had  no 
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knowledge  or  means  of  knowing  the  falsity  of  the  repre- 
sentations made  by  appellant,  or  either  of  them,  until  after 
sale  was  completed  and  the  purchase  price  paid;  that  it 
was  owing  to  such  false  and  fraudulent  representations  by 
appellant  that  such  purchase  was  made.  It  is  further 
charged  that  with  intent  to,  and  for  the  purpose  of,  pre- 
venting respondent  from  making  any  investigation  or  ex- 
amination of  the  property  sold  and  of  the  character,  value 
and  condition  thereof,  the  appellant  fraudulently  and  cor- 
ruptly induced  and  employed  certain  of  respondent's 
officers  and  servants,  specifying  the  president  of  the  city 
council,  and  other  members  of  the  council,  and  that  such 
officers  and  agents  of  the  city  on  account  of  such  induce- 
ment and  employment  failed,  neglected  and  refused  to  ex- 
amine into  the  character,  value  and  condition  of  the 
property  purchased  from  the  appellant,  but  represented  to 
respondent  that  it  could  rely  upon  the  representations  made 
by  appellant,  and  thus  prevented  any  investigation  or  ex- 
amination of  the  soTirces  of  the  water  supply  and  of  the 
value,  character  and  extent  of  the  property  purchased  from 
appellant;  and  that  by  reason  of  the  deficiencies  in  the 
property  it  was  not  of  any  greater  value  than  $760,000, 
and  damages  are  laid  at  $1,000,000. 

The  answer  of  appellant  denies  all  the  allegations  of 
fraud  and  misrepresentation  charged  in  the  complaint,  and 
affirmatively  sets  up  that  it  afforded  every  opportunity  for 
an  examination  of  its  property  before  sale,  and  that  re- 
spondent employed  a  competent  and  fulfy  qualified  civil 
and  hydraulic  engineer  before  the  sale  to  make  an  exam- 
ination of  appellant's  property,  including  the  sources  of 
water  supply,  and  that  the  engineer,  Rudolph  Hering,  made 
such  examination  and  reported  to  the  city  council  full  in- 
formation as  to  the  kind,  character  and  situation  of  the 
property,  including  the  sources  of  water  supply;  and  denies 
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that  it  sold  to  respondent  property  otherwise  than  as  the 
same  was  described  by  its  deed  to  respondent,  and  that 
the  property  therein  described  as  "Site  for  Station  A" 
contained   .816  acres  and  no  more. 

Kespondent  replying  admits  that  it  employed  the  en- 
gineer Rudolph  Hering,  that  he  made  some  examination 
of  the  property  of  appellant  and  that  he  made  a  report 
to  the  city  council,  but  alleges  that  he  relied  entirely  upon 
the  representations  made  to  him  by  appellant  concerning 
all  the  matters  stated  in  his  report,  and  denies  that  the 
report  contained  full  information  of  the  kind,  character 
and  situation  of  the  property,  including  the  sources  of 
water  supply,  and  denies  that  the  respondent  purchased 
the  property  relying  upon  the  knowledge  of  its  officers, 
agents,  employees  and  engineers  employed  by  it  to  make 
an  examination  of  the  properties,  but  relying  on  the  repre- 
sentations of  appellant 

After  all  the  evidence  was  in,  the  superior  court  with- 
drew from  the  consideration  of  the  jury  all  questions  ex- 
cept misrepresentations  to  respondent  relative  to  the  quan- 
tity of  water  actually  flowing  from  Thomas  and  Patterson 
springs,  the  quantity  of  iron  pipe  then  laid,  the  quantity 
of  land  at  "  Site  for  Station  A,"  and  the  value  of  the 
property  sold;  and  the  court  stated  that  all  other  misrepre- 
sentations charged  in  the  complaint  were  withdrawn,  and 
that  appellant  could  not  recover  unless  on  the  ground  of 
misrepresentations  in  the  particulars  mentioned.  The  su- 
perior court  among  other  instructions  gave  the  following: 

"  The  elements  of  the  wrong  for  which  the  plaintiff  seeks 
to  recover  are  as  follows: 

"  Ist.  That  the  defendant  has  made  a  representation  in 
regard  to  a  material  fact; 

"  2d.  That  such  representation  is  false; 

"  3d.  That  such  representation  was  not  actually  believed 
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by  the  defendant's  [appellant's]  officers  on  reasonable 
grounds  to  be  true. 

"  4th.  That  it  was  made  with  the  intent  that  it  should 
be  acted  upon; 

6th.  That  it  was  acted  upon  by  the  plaintiff  to  its  dam- 
age; and     ^ 

"  6th.  That  in  so  acting  on  it  the  plaintiff  was  ignorant 
of  its  falsity  and  reasonably  believed  it  to  be  true." 

These  essential  elements  of  the  cause  of  action  were  then 
very  elaborately  explained  and  limited  and  their  applica- 
tion shown  by  the  court.  The  jury  found  for  respondent 
and  assessed  damages  in  the  sum  of  $787,500.  A  motion 
for  a  new  trial  was  made  by  appellant  and  overruled,  and 
judgment  entered  on  the  verdict,  from  which  judgment 
and  order  overruling  the  motion  for  a  new  trial  appeal  was 
taken.  The  case  was  determined  by  this  court  on  the  5th 
of  January,  1897,  and  is  reported  in  16  Wash.  288  (47 
Pac.  738),  and  the  judgment  of  the  superior  court  re- 
versed. A  petition  and  argument  for  re-hearing  was  there- 
upon filed  by  respondent,  and,  upon  answer  by  appellant, 
a  re-hearing  directed  by  the  court  and  the  case  again 
argued. 

1.  Counsel  for  respondent  have  discussed  to  some  ex- 
tent the  testimony  tendered  by  them  in  the  superior  court 
which  was  excluded,  and  have  mentioned  some  exceptions 
which  were  taken  by  them  to  the  rulings  of  the  superior 
court  during  the  progress  of  the  trial,  but  it  has  been 
frequently  observed  here  that  such  objections  cannot  be 
considered  unless  appeal  is  taken  therefrom.  The  learned 
counsel  for  the  appellant  have,  with  much  earnestness,  in- 
sisted that  the  contract,  the  subject  of  this  controversy, 
must  in  its  execution  be  viewed  as  a  contract  between  pri- 
vate corporations  and  individuals,  and  that  the  same  rules 
of  estoppel  prevail  against  a  municipal  corporation  when 
demanding  damages  for  fraudulent  misrepresentations  in 

30—17  WASH. 
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the  Bale  of  property  to  it  as  exist  between  private  parties. 
Their  contention  is  that  when  the  government  or  public 
corporation  enters  the  field  of  commerce  its  contracts  are 
subject  to  the  same  principles  as  private  agreements.  Coun- 
sel for  respondent  argue  that  all  persons  dealing  with  muni- 
cipal governments  must  recognize  that  such  municipality's 
agents  are  bound  to  fairness,  good  faith  and  fidelity  to  the 
public  trust;  and  quite  an  array  of  authority  is  cited  in  the 
discussion  of  this  principle.  The  authorities  are  too  numer- 
ous for  review  here  and  we  must  be  content  to  state  a  few. 
In  Argenti  v.  City  of  San  Francisco,  16  Cal.  256,  the 
court  observes: 

"  Contracts  of  corporations,  whether  public  or  private, 
stand  on  the  same  footing  with  the  contracts  of  natural 
persons,  and  depend  on  the  same  circumstances  for  their 
validity  and  effect." 

But  the  supreme  court  of  the  United  States  in  the  case 
of  United  States  v.  Barlow,  132  U.  S.  271  (10  Sup.  Ct 
77),  in  discussing  the  recovery  back  of  money  paid  out  by 
a  department  of  the  government,  quotes  with  approval 
Baron  Pakke  in  Kelly  v.  Solari,  9  Mees.  &  W.  64,  58: 

"  Where  money  is  paid  to  another  under  the  influence 
of  a  mistake,  that  is^  upon  the  supposition  that  a  specific 
fact  is  true  which  would  entitle  the  other  to  the  money, 
but  which  fact  is  untrue,  and  the  money  would  not  have 
been  paid  if  it  had  been  known  to  the  payer  that  the 
fact  was  untrue,  an  action  will  lie  to  recover  it  back,  and 
it  is  against  conscience  to  retain  it," 
and  says: 

"  Reasons  for  the  application  of  the  rule  are  much  more 
potent  in  the  case  of  contracts  of  the  government  than 
of  contracts  of  individuals;  for  the  government  must  neces- 
sarily rely  upon  the  acts  of  agents,  whose  ignorance,  care- 
lessness or  unfaithfulness  would  otherwise  often  bind  it, 
to  the  serious  injury  of  its  operations." 
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The  same  eminent  authority  also  declares  in  the  ease  of 
Hume  V.  United  States,  132  U.  S.  406  (10  Sup.  Ct.  184): 

"  In  order  to  guard  the  public  against  losses  and  injuries 
arising  from  the  fraud  or  mistake  or  rashness  or  indiscre- 
tion of  their  agents,  the  rule  requires  of  all  persons  deal- 
ing with  public  officers  the  duty  of  inquiry  as  to  their 
power  and  authority  to  bind  the  government;  and  persons 
so  dealing  must  necessarily  be  held  to  a  recognition  of  the 
fact  that  government  agents  are  bound  to  fairness  and  good 
faith  as  between  themselves  and  their  principal." 

But  it  is  not  essential,  in  the  disposal  of  the  case  at 
bar,  to  state  whether  it  is  a  wholesome  rule,  sanctioned  by 
authority,  to  hold  each  person  dealing  with  the  agents  of 
a  public  corporation  responsible  for  his  knowledge  of  the 
fairness,  good  faith  and  fidelity  with  which  the  agent  of  the 
public  discharged  his  trust.  We  think  this  principle  here 
may  be  referable  to  the  consideration  of  the  testimony  in 
the  case.  When  fraud  is  alleged  as  an  inducement  to  the 
execution  of  the  contract,  among  the  circumstances  always 
pertinent  to  the  inquiry  is  the  status  of  the  respective 
parties;  whether  in  intelligence,  skill  and  capacity  they  are 
upon  an  equal  footing;  whether  the  more  wary  has  over- 
reached the  unwary.  Municipal  coporations  are  not  pri- 
marily instituted  for  general  business  purposes.  They  are 
local  governments,  chiefly  instituted  for  police  protection, 
the  conservation  of  order  and  the  protection  of  public 
morals  and  health.  Their  entry  into  the  field  of  trade  is 
very  limited  and  incidental  to  their  other  purposes.  They 
are  not  constituted  for  money-making,  and  thus  their  leg- 
islative powers,  ordinarily  exercised  by  the  city  council, 
are  not  necessarily  exercised  by  trained  and  experienced 
business  men.  The  city  council  is  not  constituted  for  the 
same  purpose  as  the  board  of  directors  of  a  private  business 
corporation,  which  is  created  solely  for  the  purpose  of  mak- 
ing money,  and  has  special  training  for  the  one  object; 
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hence,  in  the  consideration  of  questions  of  fraud  and  mis- 
representation arising  upon  a  contract  for  the  sale  of  prop- 
erty by  a  private  corporation  to  a  municipal  corporation, 
it  is  a  fact  properly  for  the  consideration  of  the  jury  that 
the  less  expert  business  capacity,  skill  and  experience  may 
be  with  the  municipal  corporation. 

2.  The  necessity  for  a  purchaser  in  an  action  against 
the  vendor  for  fraudulent  representations  to  prove  whether 
he  examined  the  property,  and,  if  he  did  not,  to  state 
why  such  examination  was  not  made,  is  urged  by  counsel 
for  appellant  to  be  one  of  the  most  important  questions 
in  the  case,  and  it  is  said  that  one  having  eyes  must  open 
them  and  see,  and  having  ears,  must  hear.  This  is  true, 
and  numerous  decisions  of  the  courts  require  that  a  pur- 
chaser of  property,  where  the  means  of  examination  are 
at  hand,  should  observe;  but  it  will  be  noticed  that  ordi- 
narily the  facts  in  each  case  control  its  decision,  and  usu- 
ally the  duty  of  observation  is  stated  with  reference  to 
simpler  transactions,  and  property  more  conveniently  seen, 
than  in  the  case  at  bar.  But  suppose  no  examination  were 
made.    Pollock  on  Torts  (Webb's  Am.  ed.),  p.  377,  says: 

"  Yet  another  case  is  that  the  plaintiff  has  at  hand  the 
means  of  testing  the  defendant's  statement,  indicated  by 
the  defendant  himself,  or  otherwise  within  the  plaintiff's 
power,  and  either  does  not  use  them  or  uses  them  in  a 
partial  and  imperfect  manner.  Here  it  seems  plausible  at 
first  sight  to  contend  that  a  man  who  does  not  use  obvious 
means  of  verifying  the  representations  made  to  him  does 
not  deserve  to  be  compensated  for  any  loss  he  may  incur 
by  relying  on  them  without  inquiry.  But  the  ground  of 
this  kind  of  redress  is  not  the  merit  of  the  plaintiff,  but 
the  demerit  of  the  defendant;  and  it  is  now  settled  law 
that  one  who  chooses  to  make  positive  assertions  without 
warrant  shall  not  excuse  himself  by  saying  that  the  other 
party  need  not  have  relied  upon  them.  He  must  show 
that  his  representation  was  not  in  fact  relied  upon." 
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And  again  at  page  379 : 

"  In  short,  nothing  will  excuse  a  culpable  misrepresen- 
tation short  of  proof  that  it  was  not  relied  on,  either  be- 
cause the  other  party  knew  the  truth,  or  because  he  re- 
lied wholly  on  his  own  investigation,  or  because  the  al- 
leged fact  did  not  influence  his  action  at  all.  And  the 
burden  of  this  proof  is  on  the  person  who  has  been  proved 
guilty  of  material  misrepresentation.  He  may  prove  any 
of  these  things  if  he  can.  It  is  not  an  absolute  proposi- 
tion of  law  that  one  who,  having  a  certain  allegation  be- 
fore him,  acts  as  belief  in  that  allegation  would  naturally 
induce  a  man  to  act,  is  deemed  to  have  acted  on  the  faith 
of  that  allegation.  It  is  an  inference  of  fact,  and  may 
be  excluded  by  contrary  proof.  But  the  inference  is  often 
irresistible.^' 

Bishop  on  Non-Contract  Law,  §  337,  says: 

^Blindly  misled, — That  the  defrauded  party  is  too  credu- 
lous and  blindly  misled,  may  perhaps,  in  some  extreme 
cases,  be  a  defense  to  this  action,  but  it  is  not  always  or 
generally  so.  The  true  principle  is  believed  to  be,  that 
the  test  of  the  representation  is  its  actual  effect  on  the 
particular  mind,  whether  it  is  a  strong  and  circumspect  one 
or  one  weak  and  too  relying." 

Bigelow  on  Fraud,  p.  524,  observes: 

"If  the  representation  were  of  a  character  to  induce 
action,  and  did  induce  it,  that  is  enough.  It  matters  not, 
it  has  well  been  declared,  that  a  person  misled  may  be 
said,  in  some  loose  sense,  to  have  been  negligent  (in  reality 
negligence  is  beside  the  case  where  the  misrepresentation 
was  calculated  to  mislead,  and  did  mislead);  for  it  is  not 
just  that  a  man  who  has  deceived  another  should  be  per- 
mitted to  say  to  him,  *  You  ought  not  to  have  believed  or 
trusted  me,'  or  ^  You  were  yourself  guilty  of  negligence.' 
This  indeed  appears  to  be  true  even  of  cases  in  which  the  in- 
jured party  had  in  fact  made  a  partial  examination." 

The  case  of  Rathhone  v.  Frosty  9  Wash.  162  (37  Pac. 
298),  was  an  action  by  plaintiff  upon  a  written  contract 
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by  defendant  guaranteeing  payment  of  all  bills  of  merchan- 
dise which  plaintiff  might  thereafter  sell  to  a  third  person 
named.  Defendant  set  up  that  he  made  a  certain  written 
guarantee  and  delivered  it  to  plaintiff,  which  was  other 
and  different  from  the  contract  in  suit,  and  that  afterwards 
plaintiff  forwarded  the  contract  in  suit  to  him,  enclosed 
with  a  letter,  and  in  the  letter  said:  "  There  is  but  litde 
difference  in  the  blanks,  but  we  prefer  to  have  our  own 
regular  forms."  The  defendant  executed  the  contract  in 
suit  without  much  examination  of  the  same.  There  was 
substantial  difference  in  the  contracts.  The  court  held  that 
the  plaintiff's  letter  was  evidence  of  misrepresentation 
which  should  have  gone  to  the  jury,  notwithstanding  the 
defendant  signed  the  contract  with  slight  examination,  and 
observed  "in  reversing  the  cause: 

"  It  is  true  it  may  have  been  a  little  careless  on  the 
part  of  I  rost  not  to  have  examined  the  second  instrument 
with  reference  to  the  conditions  of  the  first;  but  it  is  upon 
careless  people  ordinarily  that  frauds  are  perpetrated.  K 
it  was  not  the  intention  of  the  respondent  to  obtain  by 
the  change  a  benefit  which  was  not  contained  in  the  first 
agreement,  then  it  has  secured  a  contract  which  was  not 
intended  either  by  it  or  Frost,  and  if  it  was  its  intention 
to  obtain  this  additional  benefit,  it  evidently  obtained  it 
by  sharp  practice,  and  when  sharp  practice  is  analyzed 
fraud  will  usually  be  found  to  be  its  principal  constituent 
element.  We  do  not  think  the  law  should  uphold  men 
in  their  attempts  to  overreach  others  who  are  unsuspect- 
ing, and  who  rely  upon  the  honor  and  integrity  of  those 
with  whom  they  are  dealing." 

If  some  examination  is  made  by  the  purchaser,  but  not 
thorough  and  complete  examination,  shall  the  vendor  be 
allowed  to  receive  and  retain  the  benefit  derived  from  a 
fraudulent  misrepresentation  relied  upon  by  the  injured 
party?  "We  apprehend  the  rule  relating  to  estoppel  of  the 
complainant  in  civil  actions  for  fraudulent  misrepresenta- 
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tions  is  the  same  as  in  criminal  actions.     This  court  said 
in  State  v.  Knowlton,  11  Wash.  512  (39  Pac.  966): 

"Appellant  contends  that  Wooding  did  not  rely  upon  the 
representations  of  defendant  as  to  the  character  and  quality 
of  the  metal,  but  that  he  submitted  them  to  be  assayed 
and  relied  principally  on  the  report;  and  he  argues  that 
where  a  party  undertakes  to  investigate  for  himself  he  is 
bound  by  the  result  of  such  investigation.  We  think  it 
is  quite  well  settled  that  the  false  representations  need  not 
be  the  only  moving  cause  which  induces  another  to  part 
with  his  property." 

The  supreme  court  of  Massachusetts,  in  Tlolst  v.  Stewart, 
161  Mass.  516  (42  Am.  St.  Rep.  442,  37  N.  E.  755),  ob- 
serves: 

"  But  in  the  application  of  this  rule,  the  circumstances 
of  each  case  should  be  considered  to  determine  whether 
the  plaintiff  has  been  guilty  of  such  inexcusable  negligence 
as  should  preclude  him,  under  a  general  rule  of  public 
policy,  from  having  a  remedy  against  one  who  has  fraud- 
ulently abused  his  confidence." 

In  Fargo  Gas  &  Coke  Co.  v.  Fargo  Gas  &  Electric 
Co.,  4  N.  D.  219  (59  N.  W.  1066),  the  property  pur- 
chased consisted  of  a  gas  plant  and  mains  and  all  other 
classes  of  property  which  go  to  make  up  such  a  plant, 
and  ako  an  arc  electric  light  plant  with  poles,  wires  and 
other  fixtures,  distributed  over  parts  of  the  city  of  Fargo. 
The  fraudulent  representations  were  of  two  classes;  one 
class  related 'to  the  physical  condition  of  the  plant,  em- 
bracing statements  as  to  the  number  of  miles  of  wire, 
the  number  of  poles,  the  gas  mains  and  as  to  the  condi- 
tion of  the  plant  in  other  respects;  the  other  class  related 
to  the  net  earnings  of  the  plant  for  the  previous  year, 
and  the  price  charged  customers  for  gas  and  electric  light. 
The  lower  court  refused  to  give  the  following  instruction 
offered  by  plaintiff: 
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"  If  you  find  that,  during  the  negotiations,  statements 
were  made  by  the  plaintiff  as  to  the  earnings  of  the  plant, 
the  defendant  had  a  right  to  rely  upon  these  statements; 
and  if  they  were  so  relied  on,  and  were  false,  and  the 
defendant  suffered  injury  thereby,  the  defendant  would 
be  entitled  to  recover  the  damages  which  it  suffered  in  con- 
sequence thereof." 

The  supreme  court,  in  reversing  the  judgment  below, 
said: 

"  It  should  have  been  left  to  the  jury  to  determine 
whether  the  means  were  at  hand  to  discover  the  falsity  of 
the  statements  made,  in  view  of  the  character  of  such  state- 
ments and  the  nature  of  the  property  sold.  The  defend- 
ant, as  a  matter  of  law,  had  a  right  to  rely  implicitly  upon 
the  statements  made  by  plaintiff  touching  the  character 
of  this  plant.  So  long  as  defendant  did  not  actually  know 
the  representations  to  be  false,  it  was  under  no  obligation 
to  investigate  to  determine  their  truth  or  falsity." 

The  supreme  court  of  the  United  States  in  Stewart  v. 
Wyoming  Cattle  Co,,  128  TJ.  S.  383  (9  Sup.  Ct.  101),  de- 
clares the  rule: 

"  The  gist  of  the  action  is  fraudulently  producing  a  false 
impression  upon  the  mind  of  the  other  party;  and  if  this 
result  is  accomplished,  it  is  unimportant  whether  the  means 
of  accomplishing  it  are  words  or  acts  of  the  defendant,  or 
his  concealment  or  suppression  of  material  facts  not  equally 
within  the  knowledge  or  reach  of  the  plaintiff." 

This  case  was  where  an  examination  had  been  made,  by 
an  experienced  agent  of  the  cattle  company,  of  large  herds 
of  cattle  on  the  ranche  and  misrepresentations  had  been 
made  to  him  and  to  the  company  which  were  relied  upon, 
and  the  court  held  that,  notwithstanding  such  examina- 
tion had  been  made,  yet,  from  the  nature  of  the  property, 
defendant  was  responsible  in  damages  for  misrepresention 
of  material  facts  which  were  relied  upon  by  the  plaintiff. 
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Schumaker  v.  Mather^  133  N.  Y.  590  (30  N.  E.  755); 
Bums  V.  Dockray,  166  Mass.  135  (30  K  E.  551). 

Where  the  purchaser  may  know  the  truth  by  looking, 
or  where  the  truth  is  shown  him,  he  is  not  misled,  but 
where  he  relies  upon  the  statements  of  the  vendor,  and 
has  no  knowledge  that  such  statements  are  false,  he  can, 
when  they  are  false,  and  he  has  been  reasonably  prudent, 
recover  damages.  If  no  knowledge  of  their  falsity  is  pre- 
sented to  him,  the  purchaser  may  rely  implicitly  upon 
the  statements  of  the  vendor,  if  such  statements  are  not 
ao  openly  and  palpably  false  that  their  untruth  is  apparent 
to  an  ordinarily  prudent  person. 

3.  After  judgment  was  entered  in  the  superior  court 
appellant  moved  to  set  aside  the  verdict  and  for  a  new 
trial.  It  is  not  deemed  necessary  to  consider  any  of  the 
various  grounds  upon  which  the  motion  was  based  other 
than  the  first,  viz.:  that  the  evidence  was  insufficient  to 
justify  the  verdict.  The  trial  was  a  fair  one.  The  court 
below  gave  very  plain  and  correct  instructions  to  the  jury, 
and  such  as  can  not  be  justly  criticized  to  any  extent.  The 
trial  of  the  cause  occupied  some  two  weeks  in  the  superior 
court.  The  evidence  taken,  which  ib  all  brought  here, 
covers  over  seventeen  hundred  pages  of  the  statement  of 
facts;  and  many  witnesses  testified.  All  the  negotiations 
between  appellant  and  respondent  were  very  exhaustively 
inquired  into.  The  material  issues  which  were  submitted 
to  the  jury  by  the  court  were  each  supported  by  testimony 
produced  by  respondent.  The  respondent  had,  in  the  fall 
of  1892,  employed  a  competent  and  skilled  hydraulic  en- 
gineer of  established  reputation,  Kudolph  Hering,  to  ex- 
amine generally  and  report  upon  a  plan  for  an  adequate 
water  supply  for  the  city  of  Tacoma,  to  be  owned  and 
operated  by  the  city.  October  22,  1892,  his  report  was 
made  to  the  mayor  and  chairman  of  the  water  committee. 
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the  water  committee  being  a  special  committee  appointed 
by  the  city  council  to  inquire  into  and  report  upon  the 
subject  to  the  council.  The  examination  made  by  this 
engineer,  as  shown  from  his  report  and  stated  in  his  testi- 
mony, was  of  a  general  character.  Among  other  sources 
of  supply  he  examined  that  owned  by,  and  then  operated 
by,  appellant.  In  his  report  he  says,  referring  to  the 
sources  and  daily  capacity  of  Thomas  and  Patterson 
springs,  that  they  "  are  given  as  follows,  partly  according 
to  a  careful  gauging  and  partly  an  estimate  made  by  Mr. 
George  H.  Sellers,  chief  engineer  of  the  Light  and  Water 
Company,  and  substantially  verified  by  me  during  the  low 
flow  of  the  present  year,*'  and  further,  "  Patterson,  esti- 
mated at  5,000,000  gallons.  Springs  adjacent  thereto 
(Thomas,  etc.),  .  .  .  estimated  at  5,000,000  gallons.'* 
The  watershed  which  supplied  these  springs  he  did  not 
examine,  but  Mr.  Sellers  had  reported  it  as  very  large. 
Hering  had  made  no  personal  examination  of  the  drainage 
area.  He  says  he  was  not  employed  to  give  exact  measure- 
ments. The  time  which  he  spent  in  examination  of  these 
sources  of  supply  was  brief.  In  summarizing  the  prop- 
erties of  appellant,  Hering  describes  the  "  Site  at  Station 
A''  as  8.16  of  an  acre.  He  says  his  estimate  in  his  re- 
port of  pipe  laid  was  from  information  derived  from  ap- 
pellant's officers.  The  report  was  filed  in  October.  After 
this  there  is  evidence  on  the  part  of  the  respondent  tend- 
ing to  show  that  the  president,  chief  engineer  and  super- 
intendent of  appellant  each  made  representations  relative 
to  these  particular  properties  to  various  members  of  the 
city  council.  They  published  statements  in  the  city  news- 
papers, and  the  president  of  appellant,  at  the  request  of 
the  conmiittee  of  the  council,  filed  a  verified  schedule  of 
the  properties  of  appellant.  In  this  schedule  the  "  Site 
at  Station  A"  is  represented  to  contain  8.16  acres.     This 
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representation  with  reference  to  Station  A  was  acted  upon 
by  the  committee  of  the  city  council  having  the  matter 
of  the  negotiations  in  charge,  and  it  was  valued  by  such 
committee  at  about  $40,000.  Several  members  of  the  city 
council  at  the  trial  testified  that  they  relied  upon  this 
representation.  The  mayor  testified  that  he  relied  upon 
it.  It  is  true  when  the  deed  was  executed,  on  the  22d  of 
June,  1893,  and  delivered  to  the  city,  the  area  of  "  Site 
for  Station  A"  was  described  as  .816  acres.  It  is  main- 
tained by  counsel  for  appellant  here  that  before  the  deed 
was  delivered  this  was  a  matter  of  discussion  in  the  council, 
and  it  was  understood  there  had  been  a  mistake;  but  such 
understanding  is  one  of  the  controverted  facts.  Several 
members  of  the  city  council  testified  that  the  chief  engineer 
of  the  Light  and  Water  Company  stated  to  them  that 
Thomas  and  Patterson  springs  would  furnish  an  average 
daily  flow  of  10,000,000  gallons.  Some  of  the  council- 
men  testified  that  the  engineer  said  he  had  measured  accu- 
rately this  flow,  and  thus  stated  it  positively  as  a  fact. 
Members  of  the  council  also  testified  that  they  relied  upon 
this  statement  of  the  engineer  and  it  moved  them  to  vote 
for  a  purchase  of  appellant's  property.  A  number  of  the 
councilmen  testified  that  they  relied  upon  the  statements 
of  the  president  of  the  Light  and  Water  Company  and 
the  superintendent,  as  well  as  those  of  the  engineer.  At 
the  trial  competent  testimony  was  introduced  upon  the 
part  of  respondent  tending  to  prove  that  the  daily  flow 
from  Thomas  and  Patterson  springs  was  less  than  2,500,000 
gallons.  These  springs  were  appraised  at  a  high  valua- 
tion by  the  committee  of  the  council  that  fixed  the  valua- 
tion upon  the  property  of  appellant  in  the  first  instance. 
It  is  a  reasonable  presumption,  at  any  rate,  that  they  were 
a  material  inducement  to  respondent  in  making  the  pur- 
chase.   They  were  about  sixteen  miles  from  the  city  and 
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neither  the  council  nor  the  mayor  made  any  personal  ex- 
aminations. There  is  testimony  on  the  part  of  respondent 
tending  to  show  that  there  was  about  ten  miles  of  pipe 
less  than  was  represented  to  be  already  laid.  A  statement 
of  the  original  cost  and  investment  in  its  property  of  the 
Light  and  Water  Company  and  also  of  its  earnings  was 
made  by  appellant  to  the  city  council  for  the  purpose  of 
showing  the  value  of  appellant's  properties.  This  state- 
ment is  claimed  by  respondent  to  have  been  false  in  some 
material  particulars,  and  testimony  was  introduced  tending 
to  establish  respondent's  contention.  Respondent  also  pro- 
duced testimony  tending  to  prove  that  the  president  of  the 
council  was  a  member  of  the  law  firm  which  was  employed 
by  appellant  pending  the  negotiations  of  the  purchase  of 
the  property  by  respondent,  and  that  the  president  and 
chief  engineer  of  appellant  had  in  mind  at  the  time,  and 
discussed  the  propriety  of,  such  employment;  that  impor- 
tant legal  services  were  rendered  by  this  firm  to  appellant 
before  the  sale  was  consummated;  that  such  engagement 
as  counsel  continued  thereafter,  and  that  the  fee  paid  the 
firm  of  which  the  president  of  the  council  received  his 
share  was  a  lump  sum  for  various  services  extending  back 
to  a  time  prior  to  the  negotiations  and  settlement  of  the 
price  for  appellant's  property  purchased  by  respondent; 
and  the  president  of  the  council  testified  that  his  firm,  in 
making  its  charge  for  services  estimated  that  one  per  cent, 
on  the  amount  of  the  property  transferred  to  the  city  was 
a  fair  measure  for  the  amount  of  the  fee.  Respondent 
also  produced  evidence  tending  to  prove  that  the  president 
of  the  council  was  especially  active  in  advocacy  of  the 
purchase  of  appellant's  properties,  and  that  he  at  all  times 
in  the  council  voted  against  any  reduction  of  the  price. 
The  value  of  the  properties  purchased  by  the  city  and  the 
price  which  should  be  paid  therefor  were  the  vital  questions 
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in  all  the  later  negotiations  between  the  parties.  In  de- 
termination of  the  price  to  be  paid,  the  city  council  and 
the  mayor  were  the  sole  responsible  parties.  The  electors 
of  the  city  could  only  ratify  such  conclusion  when  made 
by  the  council  and  approved  by  the  mayor.  We  can  not 
acquiesce  in  the  very  earnest  contention  presented  by  coun- 
sel for  appellant  that  there  were  no  substantial  facts  from 
which  inferences  might  be  drawn  by  the  jury  sustaining 
the  allegation  of  corrupt  influence  of  a  member  of  the 
council.  It  is  not  an  original  question  of  fact  here,  but 
one  which  the  jury  determined.  The  trial  court  and  jury 
had  before  them  all  the  witnesses  in  the  case.  They  could 
see  the  countenance  and  hear  the  voice  of  the  witness;  they 
could  observe  his  manner  in  testifying;  which  all  afford 
aid  in  weighing  evidence.  The  appellate  court  has  not 
these  opportunities.  The  jury  might  believe  a  portion  of 
the  testimony  of  a  witness  and  reject  another  part  of  his 
testimony. 

Counsel  for  appellant  have  argued  with  much  force 
that  the  testimony  of  appellant  satisfactorily  explained 
many  apparent  facts  urged  by  respondent,  but  such  expla- 
nations, and  the  weighing  of  testimony  introduced  by  ap- 
pellant, were  for  the  jury.  Much  has  been  discussed  before 
us  of  the  difference  between  the  statement  purporting  to 
be  a  fact,  and  the  expression  of  an  opinion.  It  may  be  said, 
however,  relative  to  the  daily  flow  of  water  from  certain 
sources  that  the  statement  of  a  competent  expert  hydraulic 
engineer  may  oftentimes  be  accepted  as  a  statement  of  fact, 
dependent  on  the  language  used  and  the  impression  it  really 
made  upon  the  party  to  whom  made,  which  would  be  ques- 
tions of  fact  for  the  jury.  One  method  of  arriving  at 
value  of  properties  of  this  nature  is  based  upon  their  net 
earning  capacity,  which  is  considered  equal  to  a  capital  the 
interest  of  which  equals  the  net  income  from  the  works. 
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There  are  many  elements  that  enter  into  this  calculation 
to  make  it  a  fair  one.  The  stability  of  the  income,  the 
deterioration  of  the  works,  the  cost  of  repairs  and  renew- 
ing perishable  materials,  such  as  iron  and  wood,  enter  into 
the  question.  The  appellant  seems  in  its  estimates  of  the 
value  of  its  properties  to  have  taken  this  method  in  arriv- 
ing at  the  price.  Of  course,  it  made  numerous  representa- 
tions of  the  value  of  its  properties  to  the  respondent;  and 
generally  mere  representations  of  value  are  deemed  expres- 
sions of  opinion;  but  the  statement  of  income  received  and 
of  expenditures  made  must  be  true,  for  they  are  facts. 
The  statement  of  the  net  income,  when  made,  must  be  true. 

"Whether  a  representation  as  to  the  value  is  merely 
an  expression  of  opinion  or  belief,  or  an  afllrmation  of  a 
fact  to  be  relied  upon,  is  a  question  for  the  jury."  Simar 
V.  Canaday,  53  N.  Y.  298  (13  Am.  Kep.  523);  Hichey 
V.  Morrell,  102  N.  Y.  454  (7  N.  E.  321,  55  Am.  Rep. 
824);  Cheney  v.  Oleason^  125  Mass.  166;  Picard  v.  Mc- 
Cormich,  11  Mich.  68;  Nowlin  v.  Stiow^  40  Mich.  699; 
Allen  V.  Hart,  72  111.  104;  Cruess  v.  Fessler,  39  Cal.  336; 
Stewart  v.  Wyoming  Cattle  Ranche  Co,,  128  U.  S.  383 
(9  Sup.  Ct.  101). 

Statements  of  value  are  sometimes  nothing  more  than  the 
expression  of  the  party's  own  opinion,  and  there  is  a  group 
of  decisions  in  which  they  are  so  treated.  On  the  other 
hand,  statements  of  value  may  be  affirmation  of  a  specific 
material  fact,  and  there  is  a  group  of  decisions  in  which 
they  are  so  treated  and  held  to  be  fraudulent  misrepre- 
sentations. There  is  no  necessary  conflict  between  these 
two  groups  of  decisions.     Kost  v.  Bender,  25  Mich.  515. 

4.  The  trial  court,  which  hears  all  the  evidence  and  has 
the  same  facilities  for  weighing  it  as  the  jury,  may  exer- 
cise a  larger  discretion  in  setting  aside  the  verdict  than  a 


TAOOMA  V.  TAOOMA  LIGHT  &  WATER  00.  479 

Aug.  1897.]  Opinion  of  the  Court— Rba vis,  J. 

court  for  review  of  errors.     Counsel  for  appellant  cites 
several  cases  from  this  court. 

In  Pederson  v,  Seattlcy  etc.^  Street  Ry.  Co.,  6  Wash. 
202  (33  Pac.  351),  it  was  said: 

"But,  if,  on  due  consideration  of  the  evidence,  it  ap- 
pears that  the  verdict  is  not  supported  by  any  substantial 
proofs,  it  ought  to  be  promptly  and  unhesitatingly  set  aside, 
and  a  new  trial  ordered." 

Guley  V.  Northwestern  Coaly  etc.,  Co.,  7  Wash.  491  (35 
Pac.  372),  is  cited  by  appellant  to  sustain  the  motion  for 
a  new  trial  on  the  insufficiency  of  the  evidence.  The  court 
said  in  view  of  the  facts  before  it: 

"  Credible  witnesses  cannot  be  set  aside  in  this  way,  and 
a  verdict  supported  on  the  uncorroborated  testimony  of  a 
single  witness,  and  he  the  party  most  interested.  Where 
the  clear  weight  of  the  evidence  is  with  either  side,  there 
ia  no  substantial  conflict,  and  the  court  should  take  the 
decision  of  the  case  from  the  jury." 

In  that  case,  which  was  a  suit  for  damages  for  negli- 
gence, the  acts  of  negligence  were  testified  to  by  the  plain- 
tiff alone.  It  was  against  a  coal  company  for  injuries  sus- 
tained on  a  car  loaded  with  coal  going  down  a  steep  grade. 
There  was  testimony  of  other  witnesses  that  the  superin- 
tendent of  the  coal  company  said,  referring  to  plaintiff: 

"  Don't  blame  the  boy;  I  was  to  blame  for  it.  I  told 
him  to  brake  the  car  down,  and  gave  him  the  stick  to 
brake  it  down  with." 

There  were  several  witnesses  on  the  part  of  the  defend- 
ant who  testified  as  to  plaintiff's  negligence  contributing 
to  the  accident.  Two  of  the  judges  of  the  court  dissented 
from  the  conclusion  of  the  majority  and  a  strong  dissent- 
ing opinion  was  filed.  This  case  was  commented  upon  in 
Brown  v.  Seattle  City  Ry.  Co.,  16  Wash.  465  (47  Pac. 
890),  as  follows: 
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"  We  do  not  think  the  views  here  expressed  necessarily 
conflict  with  the  decision  of  this  court  in  Guley  v.  North- 
western Coal,  etc,  Co.,  7  Wash.  491  (35  Pac.  372),  as 
the  court  there  used  the  expression  that  the  '  clear '  weight 
of  all  the  evidence  must  be  on  one  side  to  justify  the  court 
in  taking  the  decision  from  the  jury.  But  the  court  does 
not  favor  any  extension  of  the  rule  announced  in  the  case 
cited." 

We  think  the  court,  in  Ouley  v.  Northwestern  Coal,  etc.y 
Co,,  went  beyond  the  true  rule  in  applying  it  to  the  facts 
of  that  case.  In  the  case  of  Comegys  v.  American  Lumr 
her  Co.,  8  Wash.  661  (36  Pac.  1087),  two  of  the  judges 
dissented  from  the  conclusion  of  the  majority  in  reversing 
the  judgment  of  the  lower  court  for  insufficiency  of  the 
evidence  to  sustain  the  verdict.  In  Roberts  v.  Washington 
National  Bank,  11  Wash.  550  (40  Pac.  225),  it  was 
merely  decided  that  in  an  equity  cause  findings  of  fact 
made  by  the  court  do  not  stand  upon  the  same  footing 
as  the  verdict  of  a  jury,  but  it  is  the  duty  of  the  appellate 
court  to  examine  de  novo  the  proofs  contained  in  the  record. 
But  upon  the  facts  in  that  case  two  of  the  judges  dissented 
from  the  conclusion  of  the  court  The  rule  obtaining  in 
this  court  has  been  very  well  expressed  in  Craves  v. 
Griffith,  etc.,  Co.,  3  Wash.  742  (29  Pac.  344): 

"An  appellate  court  in  a  law  case  will  not  usurp  the 
functions  of  a  jury,  or  of  a  judge  acting  in  the  capacity 
of  a  jury,  and  reverse  the  judgment  because  the  weight 
of  testimony  seems  to  be  on  the  other  side,  or  because,  in 
a  case  of  conflict  of  testimony,  the  jury  believed  the  tes- 
timony of  witnesses  that  it  [the  court]  does  not  believe." 
Puget  Sound,  etc.,  R.  R.  Co.  v.  Ingersoll,  4  Wash.  675 
(30  Pac.  1097). 

In  Booth  V.  Columbia,  etc.,  R.  R.  Co.,  6  Wash.  531  (33 
Pac.  1075),  the  court  said: 
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"  We  think  there  was  same  evidence  which  was  properly 
presented  to  the  jury,  .  .  .  and  that  there  was  suffi- 
cient evidence,  if  not  denied,  to  support  a  judgment. 
Whether  or  not  it  was  successfully  denied,  is  a  question 
for  the  jury  to  pass  upon."  DiUon  v.  Folsaniy  6  Wash. 
439  (32  Pac.  216);  Burden  v,  Croppy  7  Wash.  198  (34 
Pac.  834). 

"  The  verdict  of  a  jury  will  not  be  disturbed  on  appeal, 
if  there  is  any  testimony  which  warrants  their  conclusion, 
however  much  the  testimony  to  the  contrary  may  prepon- 
derate."   Bwhlin  V.  Miller,  12  Wash.  152  (40  Pac.  732). 

"  The  verdict  of  a  jury  will  not  be  disturbed  when  there 
is  evidence  supporting  it,  although  it  might  not  be  suffi- 
cient to  convince  the  appellate  court."  Robertson  v. 
WooUeyy  12  Wash.  326  (41  Pac.  48). 

"  When  the  trial  is  before  a  jury,  the  court  cannot  weigh 
the  testimony  upon  a  motion  for  a  nonnsuit  for  the  reason 
that  it  cannot  weigh  it  at  any  time."  Lanibuth  v.  Stetson 
&  Post  Mill  Co.,  14  Wash.  187  (44  Pac.  148). 

"When  there  is  any  evidence  to  warrant  the  verdict 
and  the  trial  court  has  refused  to  set  it  aside,  it  will  not 
be  reversed  on  appeal.  Miller  v.  Bean,  13  Wash.  516 
(43  Pac.  636). 

In  the  case  of  Brown  v.  Seattle  City  By.  Co.,  supra, 
this  court  said,  speaking  of  the  testimony  of  the  plaintiff 
upon  which  the  allegations  of  the  complaint  were  princi- 
pally sustained: 

"  It  is  true,  her  interests  were  involved  in  the  result  of 
the  suit,  and  that  was  a  matter  for  the  jury  to  take  into 
consideration.  There  was  evidence  to  support  the  verdict, 
if  the  witness  was  credited  by  the  jury.  We  do  not  think 
it  is  the  function  of  the  court  to  weigh  the  credibility  of 
the  witnesses;  and,  where  there  is  substantial  conflict  in 
the  testimony,  the  case  is  for  the  determination  of  the 

jiiry-" 

Coimsel  for  appellant  have  maintained  with  much  earn- 
estness here  that  the  judge  of  the  superior  court  was  not 

ai— 17  WASH. 
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satisfied  with  the  verdict  and  that  it  should  have  been  set 
aside,  and  the  opinion  of  that  court  overruling  the  motion 
for  a  new  trial  has  been  incorporated  in  the  record  and 
brought  here.    In  it  we  find  the  following  statement: 

"  I  will  merely  say  this,  that  I  became  satisfied  at  the 
conclusion  of  the  trial  and  am  still  satisfied  that  there  was 
evidence  tending  to  show  or  to  prove  the  affinnative  of 
every  issue  of  fact  that  was  submitted  in  the  charge  to 
the  jury,  and  there  was  such  substantial  evidence  in  the 
way  of  circumstances  tending  to  prove  every  one  of  these 
that  it  was  the  duty  of  the  court  to  submit  them  to  the 

It  is  true  that  court  proceeds  to  discuss  a  personal  ac- 
quaintance with  the  president  of  the  city  council  and  with 
some  of  the  ofiicers  of  appellant  and  to  say  that  more  than 
a  legal  presumption  in  favor  of  the  innocence  of  those  gen- 
tlemen had  weight  with  it,  and  that  it  was  altogether  likely, 
if  the  judge  had  been  called  as  a  juror  in  the  case,  he  might 
have  been  rejected.  These  remarks  in  the  opinion  of  the 
superior  judge  seem  to  have  been  brought  out  by  his  view 
of  a  possible  duty  of  the  court  with  reference  to  the  presi- 
dent of  the  city  council  as  a  member  of  the  bar,  and  not 
as  an  expression  of  judicial  opinion  upon  the  validity  of 
the  verdict  of  the  jury  in  the  case  which  had  been  tried. 

The  sale  of  the  water  and  light  works  and  all  property 
appertaining  thereto  was  an  entirety.  There  was  no  agree- 
ment between  the  parties  upon  the  value  of  any  specific 
portion  or  article.  Therefore  the  correct  rule  for  assess- 
ment of  damages  was  stated  by  the  court:  The  difference 
between  the  whole  purchase  price  paid  and  the  actual  value 
of  the  whole  property  at  the  date  of  sale.  There  was  com- 
petent testimony  from  which  the  jury  could  arrive  at  the 
amount  found. 

Where  the  material  facts  of  the  case  are  supported  by 
competent  evidence,  although  it  may  be  very  conflicting 
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and  the  preponderance  may  appear  to  be  the  other  way,  a 
court  for  the  review  of  errors  on  appeal  can  not  disturb 
the  verdict. 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbak,  J.,  concur. 

Anders,  J.,  (dissenting). — ^After  further  consideration 
of  the  questions  presented  in  this  case,  I  am  still  convinced 
that  the  former  conclusion  of  the  court  was  right,  and  I 
am,  therefore,  constrained  to  dissent. 


(No.  2647.    Decided  August  26. 1897.1 

The  State  of  Washington  on  the  Relation  of  J.  J. 
Rippetoe,  v.  Neal  Cheetham,  Auditor  of  the  State 
of  Washington. 

POWEBOF  8TATB  AUDITOR  TO  ISSUE  CBBTIFICATB8  OV  IMDKBTBDNE8B — 
BBPBAL  OF  STATUTE  —  VETOED  APPBOPBIATION  —  EFFECT  OF  8UB8E- 
QUBNT  GBNEBAL  LAW. 

Section  22  of  the  act  of  March  27,  1890,  empowering  the  state 
auditor  to  issue  certificates  of  indebtedness  in  cases  where  there 
is  no  appropriation  for  claims  audited  and  allowed  by  him,  was 
repealed  by  Laws  1896,  p.  68,  providing  that  "  it  shall  be  unlaw- 
ful for  any  of  the  state  officers  or  trustees,  managers,  directors, 
superintendents  or  boards  of  commissioners  of  any  of  the  public 
institutions  of  the  state  of  Washington,  or  for  the  officers  of  any 
of  the  departments  of  the  state  of  Washington,  to  create  a  de- 
ficiency, incur  liability,  or  to  expend  a  greater  sum  of  money 
than  is  appropriated  by  the  legislature  for  the  use  of  said  public 
institution  or  department" 

Laws  1896,  p.  68,  applies  to  cases  in  which  no  appropriation 
has  been  made,  and  to  those  in  which  an  appropriation  by  the 
legislature  has  been  vetoed  by  the  governor. 

The  subsequent  passage  at  the  same  legislative  session  of  a 
general  act  establishing  a  general  uniform  system  of  public 
schools,  which  covers  the  method  of  conducting  normal  schools 
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and  the  auditing  and  allowance  of  claims  for  expenses  incurred, 
would  not  work  a  nullification  of  the  veto  of  a  special  item  in 
the  general  appropriation  bill  providing  for  the  maintenance  of 
one  of  the  state  normal  schools. 

Original  Application  for  Mandamus. 

Graves  J  Wolf  £  Graves,  for  relator. 
Patrick  Henry  Winston,  Attorney  General,  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  original  action  in  mandamus  to 
compel  the  state  auditor  to  issue  a  certificate  to  the  plain- 
tiff, the  principal  of  the  Cheney  Normal  School,  for  the 
sum  of  two  hundred  (200)  dollars,  stipulated  price  for  a 
month's  salary  as  president  of  said  normal  school.  It  is 
conceded  that  the  plaintiff  was  duly  appointed  principal 
of  said  school  by  the  board  of  trustees  of  said  institution 
prior  to  the  first  day  of  April,  1897,  and  contracted  with 
them  to  act  as  principal  of  said  school  for  said  month  of 
April  at  the  agreed  and  stipulated  price  and  salary  of  two 
hundred  (200)  dollars;  that  he  duly  qualified  as  such  prin- 
cipal and  entered  on  the  performance  of  the  duties  thereof, 
and  that  he  continued  in  the  said  office  of  principal,  and 
performed  the  duties  thereof,  with  the  knowledge  and  con- 
sent and  approval  of  the  said  board  of  trustees,  and  carried 
on  the  said  normal  school  in  that  capacity  during  the  said 
month  of  April,  and  that  his  said  salary,  by  the  contract 
with  the  board,  was  payable  monthly,  and  that  said  salary 
should  continue  at  the  sum  of  two  hundred  (200)  dollars 
per  month,  payable  monthly,  so  long  as  he  should  perform 
the  duties  of  said  office. 

A  demurrer  was  filed  to  this  petition  to  the  effect  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  case  is  to  be  determined  here  upon  the  de- 
murrer.   The  refusal  of  the  auditor  to  issue  the  certificate 
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prayed  for  was  based  upon  the  action  of  the  governor  in 
vetoing  the  appropriation  for  the  Normal  School  of 
Cheney,  which  appropriation  was  passed  by  the  last  legis- 
lature.  It  is  conceded  by  the  plaintiff  that  the  auditor 
could  not  be  compelled  to  issue  a  warrant  in  his  favor, 
but  that  he  can  be  compelled  to  issue  the  certificate  de- 
manded under  the  provisions  of  section  22  of  the  act  of 
March  27,  1890  (Laws  1889-90,  p.  641).  Whether  this 
is  a  case  that  would  fall  within  the  provisions  of  said  act 
is  not  necessary  to  determine,  for  we  are  satisfied  that  such 
provisions  were  annulled  by  the  act  of  March  7,  1896,  p. 
58,  §  1  of  which  is  as  follows: 

"  That  it  shall  be  unlawful  for  any  of  the  state  officers 
or  trustees,  managers,  directors,  superintendents  or  boards 
of  commissioners  of  any  of  the  public  institutions  of  the 
state  of  Washington,  or  for  the  oflSicers  of  any  of  the  de- 
partments of  the  state  of  Washington,  to  create  a  deficiency, 
incur  liability,  or  to  expend  a  greater  sum  of  mqney  than 
is  appropriated  by  the  legislature  for  the  use  of  said  public 
institution  or  department." 

And  section  2  provides  the  penalty  for  violation  of  the 
provisions  of  section  1. 

It  is  claimed,  however,  by  the  plaintiff  that  thia  act 
does  not  apply  because  it  is  alleged  that  it  is  impossible  to 
receive  an  appropriation  when  there  has  been  no  appro- 
priation and  it  is  impossible  to  incur  liability  or  spend  a 
greater  sum  than  appropriated,  when  none  has  been  appro- 
priated. We  do  not  think  this  reasoning  is  sound.  It 
seems  to  us  that  this  is  exactly  the  kind  of  case  which  was 
intended  to  be  met  by  the  act  just  above  quoted,  and  if, 
as  is  argued  by  the  plaintiff,  this  certificate  constitutes  no 
claim  against  the  state,  then  the  court  should  not  be  called 
upon  to  compel  a  state  oflicer  to  do  a  useless  thing.  The 
governor  is  clothed  by  the  constitution  with  authority  to 
veto.    He  is  a  part  of  the  legislative  department,  and  has 
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exercised  his  constitutional  right  to  veto  this  appropria- 
tion, and  the  veto  act  has  all  the  force  and  effect  of  an 
act  of  the  legislature  refusing  to  make  the  appropriation. 
No  appropriation,  then,  having  been  made,  the  act  of  March 
7,  1895,  is  conclusive  of  this  case. 

It  is  also  insisted  by  the  plaintiff,  and  is  true,  that  by 
the  fifth  subdivision  of  section  215,  act  of  March  19,  1897, 
it  is  made  the  duty  of  the  trustees  to  audit  all  accounts 
and  certify  bills  allowed  to  the  auditor,  and  it  is  then  made 
his  duty  to  draw  warrants  for  such  as  he  may  find  to  have 
been  properly  or  legally  allowed.  This  bill  -was  signed  by 
the  governor  four  days  after  he  had  vetoed  the  appropria- 
tion for  the  Cheney  Normal  School,  and  it  is  contended 
that  the  fact,  that  this  bill  especially  provides  for  this  school 
and  directs  the  trustees  to  conduct  it,  would  work  a  repeal 
of  the  act  of  1895,  and  also  that,  being  a  later  act  than 
the  act  of  the  governor  in  vetoing  the  appropriation,  it 
would  ha^ve  the  effect  of  repealing,  in  a  sense,  the  veto. 
We  do  not  think  this  contention  can  be  sustained.  The 
act  of  March  19,  1897,  is  a  general  act  relating  to  the 
conducting  of  schools  generally.  It  is  known  as  the  code 
of  public  instruction  of  the  state  of  Washington,  and  is  an 
act  to  establish  a  general  uniform  system  of  public  schools 
in  this  state.  It  is  true  that  the  Cheney  Normal  School 
is  included  in  an  enumeration  of  the  various  normal  schools 
then  in  existence,  but  other  normal  schools  were  included  in 
the  bill,  the  appropriations  for  which  had  not  been  vetoed, 
and  we  know  of  no  rule  of  interpretation  which  would 
warrant  us  in  holding  that  the  passage  of  this  general  act 
worked  a  nullification  of  the  veto  of  a  special  item  in  the 
general  appropriation  bill. 

We  think  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  auditor,  and  the 
demurrer  will  therefore  be  sustained. 

Scott,  C.  J.,  and  Kkavis  and  Anders,  JJ.,  concur.. 
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[No.  2623.    Decided  August  28, 1807.] 

D.  T.  Denny,  as  GuardiaUj  Respondent^  v.  George  M. 
HoLLOWAY,  as  Clerk  of  the  Superior  Court  of  King 
County  J  Appellant, 

PROBATE  JURISDICTION  —  EXAMINATION  BT  COURT  CLERK  OF  GUARDIAN 'B 
ACCOUNT — FEES. 

The  clerk  of  the  superior  court  has  no  authority  to  examine 
the  accounts  offered  for  filing  by  the  guardian  of  an  Insane  per- 
son and  collect  a  fee  therefor,  under  Laws  1893,  p.  421,  §  1,  subd. 
27,  providing  that  such  clerks  may  charge  as  a  fee  "  for  exam- 
ining accounts,  counting  each  two  figures  as  one  word,  per  folio 
15c.,"  since  such  duty  is  by  Code  Proc.,  §  845,  imposed  on  the 
judge  of  the  superior  court. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  H.  Moore,  Judge.    Affirmed. 

James  F.  McElroyy  and  John  B.  Hart,  for  appellant. 
W.  W,  Wilshire,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^The  respondent  Denny  as  guardian  of  the 
estate  of  Nagle,  an  insane  man,  presented  to  the  appel- 
lant HoUoway,  who  is  clerk  of  the  superior  court  of  King 
county,  his  final  report  and  account  as  such  guardian  for 
filing,  preparatory  to  requesting  an  order  of  court  fixing 
the  time  and  prescribing  notice  for  the  hearing  and  set- 
tlement of  the  account,  and  therewith  tendered  to  appel- 
ant as  such  clerk  all  the  fees  prescribed  by  law  for  filing 
the  account  and  report  and  all  the  papers  connected  there- 
with, but  refused  to  pay  upon  demand  of  the  clerk  fif- 
teen cents  per  folio  as  fee  for  an  examination  to  be  made 
by  the  clerk  of  the  report  and  account.  Appellant  re- 
fused to  file  the  account  and  report  and  papers  connected 
therewith  on  the  ground  that  it  was  his  duty  as  clerk  to 
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make  such  examination  and  to  collect  the  fee  therefor  as 
public  revenue  accruing  to  the  county.  There  was  no 
order  of  the  superior  court  requiring  the  clerk  to  make  an 
examination  of  the  account  and  report.  Kespondent  then 
filed  his  affidavit  and  moved  for  a  writ  of  mandamus  to 
compel  the  clerk  of  the  court  to  forthwith  file  the  accoimt 
and  report  or  show  cause  why  he  did  not  file  the  same. 
The  appellant  appeared  by  the  prosecuting  attorney  and 
demurred  to  the  affidavit  and  order  to  show  cause  on  the 
ground  that  they  were  insufficient  to  justify  a  peremptory 
writ.  On  hearing,  the  court  overruled  the  demurrer  and 
entered  a  peremptory  order  directing  the  appellant  as  clerk 
to  file  a  final  account  and  report,  from  which  peremptory 
order  this  appeal  is  taken  by  the  clerk. 

The  question  involved  is  whether  appellant  as  clerk  is 
authorized  of  his  own  motion,  against  the  objection  of  re- 
spondent, to  require  respondent  to  submit  a  report  and  ac- 
count to  the  clerk's  examination,  and  to  pay  fifteen  cents 
per  folio  as  a  fee  therefor  in  addition  to  the  other  fees  pre- 
scribed by  law  for  the  filing  of  the  papers.  Appellant 
rests  his  contention  entirely  upon  the  statute  (Section  1, 
Fee  Bill,  Statutes  1893,  p.  421,  under  division  "Clerks 
of  the  superior  court,'*  subd.  27),  which  provides  as  a  fee 
"  for  examining  accounts,  counting  each  two  figures  as  one 
word,  per  folio  15c.,"  and  argues  that  under  section  1299 
of  the  Code  of  1881  it  was  the  duty  of  the  probate  judge 
in  the  settlement  and  allowance  of  accounts  of  executors, 
administrators  and  guardians,  to  allow  or  reject  claims 
against  the  estate  of  the  deceased  or  insane  person.  Under 
section  2086,  Code  1881,  division  "Judge  of  Probate 
Court,"  the  judge  of  said  court  was  allowed  for  examin- 
ing accounts,  each  one  hundred  words,  counting  two  (2) 
figures  for  a  word,  26c.,  which  said  judge  collected  as  a 
fee  for  his  own  use.     But  the  jurisdiction  of  all  proceed- 
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ings  in  probate  and  all  the  business  of  the  probate  court 
was  by  the  constitution  vested  in  the  superior  court.  The 
law  of  1891  (vol.  2,  Hiirs  Code,  §  845)  imposed  the  duties 
of  settling  the  estates  of  deceased  persons  and  the  accounts 
of  executors,  administrators  and  guardians  and  the  allow- 
ance or  rejection  of  claims  against  their  estates  on  the 
judge  of  the  superior  court.  All  the  records  of  the  pro- 
bate court  are  by  Laws  1891,  §  2,  p.  380,  kept  by  the 
clerk  of  the  superior  court,  and  the  fees  allowed  under  the 
probate  act  are  collected  by  him.  The  clerk  of  the  superior 
court  is  a  mere  ministerial  officer  and  is  not  authorized  to 
make  any  examination  of  such  an  account  and  report  as 
was  filed  by  respondent.  The  examination  and  settlement 
of  the  account  is  vested  in  the  judge  of  the  superior  court. 

We  do  not  think  the  clerk  is  authorized  to  collect  any 
fee  for  examination  of  the  report  and  account,  and  the 
judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbar  and  Anders,  J  J.,  concur. 


[No.  2629.    Decided  September  2, 1897.] 

Dora  Harris,  Respondent^  v.  A.  T.  Van  Dk  Vantkr,      ^  vli\ 

Appellant. 

husband  AND  WIFB  —  BBP ABATE  ESTATE — INOBEASB   OP   LIVE   STOCK  — 
ESTOPPEL  —  APPEAL — ERROR  NOT  URGED  BELOW. 

Under  Gen.  Stat,  §  1397,  investing  the  wife  with  a  separate 
estate  in  the  "  rents,  issues  and  profits  **  of  her  separate  property, 
tBhe  is  entitled  to  the  increase  of  live  stock  belonging  to  her;  and 
such  increase  cannot  be  subjected  to  the  debts  of  the  community 
although  the  husband  may  have  returned  the  stock  for  taxation 
in  his  own  name  and  may  have  otherwise  held  himself  out  as 
owner  thereof,  when  there  are  no  acts  on  the  part  of  the  wife 
estopping  her  from  claiming  the  stock  as  her  separate  property. 
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Where  the  excessiveness  of  a  judgment  has  not  been  called  to 
the  attention  of  the  lower  court  on  motion  for  new  trial,  it  will 
not  be  considered  on  appeal. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.     Affirmed. 

Oill,  Keene  &  ShaWy  for  appellant. 

/.  T.  Ronald,  and  J.  C.  Whitlocky  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  is  brought  by  respondent,  Dora 
Harris,  against  A.  T.  Van  de  Vanter,  as  sheriff  of  King 
county,  for  damages  for  the  conversion  of  certain  cattle 
taken  by  him  under  a  writ  of  replevin,  at  the  instance  of 
one  Daniel  O'Leary,  in  an  action  wherein  Daniel  O'Leary 
was  plaintiff,  and  James  Harris,  the  husband  of  the  plain- 
tiff in  this  action,  was  defendant.  The  facts  are  briefly  as 
follows:  The  plaintiff  and  James  Harris  were  married  in 
1879,  and  in  1881,  while  living  on  a  community  farm,  the 
father  of  the  plaintiff  presented  her  with  a  cow  and  a 
heifer  calf,  stating  to  her  that  the  cow  and  calf  and  their 
increase  should  be  her  separate  property.  It  seems  that  at 
the  time  the  husband,  James  Harris,  assented  to  this  ar- 
rangement, the  father,  at  the  time  of  the  gift  saying,  "Dora, 
bear  in  mind  these  are  your  cattle,  that  the  increase  from 
now  on  will  be  your  separate  property."  The  cattle  levied 
upon  and  which  are  the  subject  of  this  action  are  conceded 
to  be  the  increase  of  the  cow  and  heifer  thus  donated. 
Some  of  the  increase  have  been  sold  by  the  husband,  and 
the  money  thus  obtained  expended  on  the  farm  and  for 
the  support  of  the  family.  The  stock  was  maintained  and 
cared  for  by  both  husband  and  wife. 

The  complaint,  of  course,  alleges  the  property  to  have 
been  the  separate  property  of  the  plaintiff,  while  the  an- 
swer denies  that  the  property  was  the  property  of  the  plain- 
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tiflF.  On  these  issues  the  case  went  to  trial  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  $625.  Upon  the 
opening  statement  of  the  plaintiff's  counsel,  the  defend- 
ant moved  the  court  to  dismiss  the  action,  on  the  ground 
that  from  such  statement  it  appeared  that  the  property, 
for  the  alleged  conversion  of  which  the  action  was  brought, 
was  community  property  of  the  plaintiff  and  James  Harris. 
This  motion  was  denied.  At  the  close  of  the  testimony 
the  defendant  again  moved  the  court  to  dismiss  the  case 
on  the  ground  that  the  property  involved  was  community 
property  and  that  plaintiff  could  not  maintain  the  action, 
which  motion  was  denied. 

That  portion  of  the  instruction  which  is  objected  to  by 
the  appellant  is  as  follows: 

"  Gentlemen  of  the  jurj'-:  If  you  believe  from  the  evi- 
dence in  this  cause,  and  by  a  preponderance  of  the  evidence, 
that  all  of  this  stock  in  question  was  raised  from  stock  that 
was  originally  the  separate  property  of  Mrs.  Harris,  that 
is,  if  it  were  property  donated  to  Mrs.  Harris  by  her  father, 
after  her  marriage,  but  was  a  gift  to  her,  and  that  all  of 
this  stock  was  the  increase  of  that  former  gift,  and  that  it 
has  never  been  commingled  with  the  property  of  the  com- 
munity at  all;  and  if  you  believe  from  a  preponderance 
of  the  evidence  further,  that  there  was  an  arrangement 
between  Mrs.  Harris  and  her  husband  by  which  he  was 
to  keep  this  property  and  have  the  use  of  it  for  its  feed 
and  care,  but  that  this  increase  was  to  remain  the  separate 
property  of  Mrs.  Harris,  then  your  verdict  -will  be  for 
Mrs.  Harris,  the  plaintiff,  for  the  value  of  these  cattle  at 
the  time  they  were  taken." 

By  our  law  (Gen.  Stat.,  §§  1397,  1398),  either  spouse 
is  given  all  property  acquired  by  "gift,  devise  or  descent, 
with  the  rents,  issues  and  profits  thereof."  Any  other 
property  is  community  property.  It  is  contended  by  the 
appellant  that  the  words  "  rents,  issues  and  profits  "  ap- 
ply only  to  real  property  and  tenements,  and  that,  in  any 
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event,  they  do  not  embrace  the  increase  of  live  stock,  and 
some  cases  are  cited  from  Texas  and  Louisiana  to  sustain 
this  contention.  These  cases  are  not  in  point,  for  the  stat- 
utes in  those  states  provide  especially  that  such  increase 
shall  be  common  property.  It  is  true  that  in  Howard  v. 
Yorky  20  Tex.  672,  the  court  say: 

"  The  increase  of  cattle  is  an  acquisition  of  property  not 
specified  in  the  said  second  section,  and  is  therefore  made 
by  the  statute  community  property." 

Sec.  2  was  to  the  effect  that  "All  property  both  real 
and  personal,  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise  or  descent," 
should  be  separate  property  of  the  wife.  And  the  infer- 
ence of  the  court  was  that  the  increase  of  cattle  woidd 
not  fall  within  that  provision.  But  there  was  no  occasion 
for  any  expression  of  opinion  by  the  court  on  that  sub- 
ject, for  the  statute  specially  provided  that  such  increase 
should  be  commimity  property.  We  think  the  instruc- 
tion complained  of  in  this  case  correctly  stated  the  law, 
for  our  statute  is  broader  than  the  original  Texas  statute, 
and  especially  makes  the  "  rents,  issues  and  profits  "  sepa- 
rate property,  and,  while  in  a  strictly  etymological  sense, 
it  might  be  that  neither  of  the  words,  "rents,  issues  or 
profits,"  would  embrace  the  increase  of  cattle,  yet  to  give 
this  narrow  and  restricted  construction  to  the  statute  would 
lead  to  results  inconsistent  with  the  evident  intention  of 
the  legislature,  which  passed  the  community  property  law. 
It  was  the  evident  intention  of  the  legislature  that  the 
wife  should  have  the  fruits  of  her  separate  estate,  in  what- 
ever form  they  might  come. 

In  Marx  v.  Lange,  61  Tex.  647,  the  rule  is  expressed 
as  follows: 

"  It  matters  not  how  many  mutations  the  separate  money 
of  the  wife  may  have  undergone,  how  often  it  has  been 
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invested  in  personal  or  real  property;  how  often  it  has  been 
loaned,  collected  and  reinvested;  as  long  as  the  substance 
thereof  can  be  traced  and  identified  as  the  result  of  the 
money,  it  is  her  separate  property." 

Under  the  constitutional  provision  of  California  that 
"All  the  property,  both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  the  marriage,  and  that  ac- 
quired afterwards  by  gift,  devise  or  descent  shall  be  her 
separate  property,"  a  statute  which  provided  that  the  rents 
and  profits  of  the  separate  property  of  either  husband  or 
wife  should  be  deemed  common  property  was  held  to  be 
in  conflict  with  the  provisions  of  the  constitution  above 
set  forth,  the  court  holding  that  the  legislature  had  not 
the  constitutional  power  to  say  that  the  fruits  of  the  prop- 
erty of  the  wife  should  be  taken  from  her  and  given  to 
the  husband  or  his  creditors.  George  v.  Ransom,  16  Oal. 
324. 

In  Levris  v.  Johns,  24  Cal.  98  (85  Am.  Dec.  49),  the 
court  say: 

"All  property  which  can  be  shown  to  belong  to  the 
separate  estate  of  the  wife,  by  satisfactory  testimony, 
whether  the  same  be  real,  personal,  or  mixed,  and  all  the 
rents,  issues,  profits,  and  increase  thereof,  whether  the 
same  be  the  fruit  of  trade  and  commerce,  of  loans  and 
investmenta,  or  the  spontaneous  production  of  the  soil,  or 
wrested  from  it  by  the  hand  of  industry,  is,  under  the  con- 
stitution, sacred  to  the  use  and  enjoyment  of  the  wife, 
and  cannot  be  held  to  answer  for  the  debts  of  the  husband." 

In  Bongard  v.  Core,  82  HI.  19,  it  was  held  that: 

"A  married  woman  may  own  real  and  personal  property 
under  the  statute,  and  have  her  husband  act  as  her  agent 
in  transacting  the  business  growing  out  of  such  property, 
such  as  preserving  and  transferring  the  same,  without  sub- 
jecting it  to  the  payment  of  his  debts," 

and  that 

"  The  products  of  the  lands  of  a  married  woman,  the 
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rents  of  her  real  estate,  the  increase  from  her  stock,  the 
interest  on  her  money,  etc.,  are  all  hers  as  absolutely  as 
the  capital  or  things  from  which  they  arise." 

The  language  of  the  court  was  as  follows: 

"It  would  be  but  a  mockery  to  say  that  a  married 
woman  might  own  and  control  her  property,  but  all  the 
increase  or  products  arising  from  it  should  belong  to  her 
husband.  To  so  hold  would  be  to  render  her  ownership 
useless,  and  to  defeat  the  very  purpose  of  ownership  of 
property." 

And  while  these  cases  were  cases  which  did  not  involve 
the  increase  of  stock,  the  principles  announced  by  them 
are  as  applicable  to  this  case  as  to  the  cases  which  were 
under  consideration  by  the  courts  quoted. 

However,  in  Hanson  v.  Millett,  55  Me.  184,  which  is 
a  case  involving  the  ownership  of  the  increase  of  live  stock, 
the  court  held  that  the  natural  increase  of  a  mare  possessed 
by  a  married  woman  belonged  to  the  wife,  and,  as  bearing 
on  the  proposition  involved  in  this  case,  that  the  husband 
had  given  a  bill  of  sale  to  this  property,  it  also  held  that 

"  The  naked  declarations  of  the  husband,  as  to  the  own- 
ership of  personal  property  claimed  by  the  wife,  are  inad- 
missible." 

Russell  V.  Long,  62  Iowa,  260,  is  also  a  case  invohdng 
the  increase  of  live  stock.    There  it  was  directly  held  that 

"  The  increase  of  live  stock  owned  by  the  wife  is  her 
property  and  is  not  liable  for  the  debts  of  the  husband, 
though  it  is  kept  and  cared  for  by  him." 

Paden  v.  Qoldbaum  (Cal.),  37  Pac.  769,  is  a  case  squarely 
in  point  on  all  the  propositions  that  are  raised  in  this  case. 
There  it  was  held 

"  In  an  action  by  a  wife  to  recover  for  cattle  alleged  to 
be  her  separate  property,  but  sold  on  execution  by  a  judg- 
ment creditor  of  her  husband,  although  the  evidence  shows 
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that  her  husband  returned  the  stock  for  taxation  in  his 
name,  and  had  the  use  thereof  for  dairy  purposes,  and  repre- 
sented to  the  judgment  creditor  that  he  was  the  owner 
thereof,  if  it  appears  that  the  stock  was  bought  by  the  wife 
with  money  earned  before  marriage,  and  its  increase  was 
reserved  as  her  property,  a  finding  that  the  stock  was  in 
fact  hers  will  not  be  disturbed." 

Also,  that 

"  Where  a  husband  pastures  his  wife's  cattle  in  return 
for  their  use  for  dairy  purposes,  she  reserving  the  increase, 
such  use  by  the  husband,  accompanied  by  a  representation 
on  his  part  that  they  were  his,  cannot,  in  the  absence  of 
any  such  representation  on  her  part,  or  any  act  tending 
to  mislead  one  holding  a  judgment  against  her  husband  as 
to  the  ownership  of  the  stock,  estop  the  wife  from  setting 
up  ownership  to  defeat  an  execution  levied  on  the  stock 
under  such  judgment." 

In  this  case  there  are  no  acts  of  the  wife  which  would 
tend  to  create  an  estoppel,  and  the  circumstances  are  alto- 
gether different  from  those  in  the  case  of  Abbott  v.  Weth- 
erby,  6  Wash.  507  (33  Pac.  1070,  36  Am.  St.  Rep.  176), 
cited  by  appellant,  because  there  are  accretions  from  re- 
spondent's estate  in  this  case,  and  the  community  was  not 
charged  with  all  the  expenses  of  the  business,  as  it  was  in 
the  case  cited  above,  for  one  of  the  complaints  of  appellant 
here  is  that  the  community  received  the  benefit  of  the  sales 
of  a  portion  of  the  increase  of  the  cattle  donated  originally 
to  the  wife,  and  that  it  so  received  it  with  her  consent. 
But  the  fact  that  she  allowed  the  community  to  receive  a 
portion  of  the  profits  of  the  business  of  stock  raising  could 
in  no  way  estop  her  from  claiming  those  unsold  as  her 
separate  property. 

The  minor  objections  to  the  admission  of  testimony  and 
the  refusal  of  the  court  to  admit,  we  think,  are  not  meri- 
torious. The  excess  of  judgment,  the  testimony  being  that 
the  value  of  the  property  was  $600  and  the  judgment  be- 
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ing  for  $625,  was  not  called  to  the  attention  of  the  lower 
court  on  the  motion  for  a  new  trial,  and  will  therefore  not 
be  considered  here. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Anders,  J.,  concur. 


[No.  2652.    Decided  September  7,  1897.] 

Bbllingham  Bay  Improvement  Company,  Appellant^ 
V.  City  of  New  Whatcom,  Respondent 

GOXFIBMATION    OF    A88KB8MENT    BOLL — APPEAL  TO  SUPBRXOB   COUBT  — 
WHBN  PBBHATUBE. 

An  appeal  from  the  action  of  the  city  council  to  the  superior 
court,  authorized  by  Laws  1898,  p.  230,  §§  8,  9,  to  be  taken  within 
ten  days  after  the  confirmation  and  approval  of  an  assessment 
roll,  is  premature,  when  such  confirmation  and  approval  have  not 
been  made  in  conformity  with  a  city  ordinance  requiring  that 
the  method  of  approving  assessment  rolls  should  be  by  the  pass- 
age of  ordinances  to  that  effect 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
John  K.  Winn,  Judge.     Affirmed. 

Newman  &  Howard^  for  appellant. 
T.  E.  Cadey  D.  W.  Freeman,  and  Kerr  &  McCord,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  a  proceeding  originally  instituted 
by  the  city  of  New  Whatcom  to  re-assess  certain  property 
under  the  provisions  of  ch.  XCV,  Session  Laws  1893.  Ap- 
pellant filed  its  objections  to  said  proposed  re-assessment, 
and  appeared  before  the  council  in  support  thereof,  and 
thereafter  appealed  to   the  superior  court  of  Whatcom 
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county,  Washington,  from  the  alleged  final  order  made  by 
the  council  of  respondent  city  fixing  and  establishing  the 
amounts  to  be  assessed  against  the  property  of  appellant. 
The  superior  court  dismissed  said  appeal  for  the  reason 
that  it  was  prematurely  taken. 

A  very  painstaking  and  learned  brief  has  been  filed  by 
the  appellant,  who  strenuously  argues  that  under  the  re- 
assessment act  and  the  laws  in  relation  to  appeals,  the  coun- 
cil had  approved  and  confirmed  the  re-assessment  roll  prior 
to  the  appeal,  and  that  therefore  the  appeal  was  not  prema- 
ture. But,  without  especially  answering  all  the  arguments 
presented,  we  think  the  order  of  the  superior  court  must 
be  sustained.  Sec.  8  of  the  law  providing  for  re-assessment 
(Session  Laws  1893,  p.  230),  under  which  this  proceeding 
is  brought,  is  as  follows: 

"Any  person  who  has  filed  objections  to  such  new  assess- 
ment or  re-assessment,  as  hereinbefore  provided,  shall  have 
the  right  to  appeal  to  the  superior  court  of  this  state  and 
county  in  which  such  city  or  town  may  be  situated," 

And  section  9  provides  that 

"  Such  appeal  shall  be  made  by  filing  a  written  notice  of 
appeal  with  the  clerk  of  such  city  or  town  within  ten  (10) 
diiys  after  such  new  assessment  or  re-assessment  roll  shall 
have  been  approved  and  confirmed  by  the  council,'*  etc. 

So  that  the  question  for  determination  here  is,  was  the 
new  assessment  or  re-assessment  approved  and  confirmed 
prior  to  the  passage  of  ordinance  No.  348,  an  ordinance 
which  was  passed  for  the  purpose  of  approving  and  con- 
firming the  assessment  and  proceedings  thereunder.  And 
it  is  conceded  that  this  appeal  was  taken  before  the  passage 
of  this  ordinance.  The  statute,  then,  clearly  providing 
when  such  an  appeal  may  be  taken,  it  must  be  conceded 
that  an  appeal  will  not  lie  until  the  assessment  roll  has 
been  approved  and  confirmed  by  the  city  council.     Ordi- 
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nance  Ko.  301  provides  the  method  adopted  by  the  city 
for  making  the  re-assessments  and  provides  how  the  re-as- 
sessment roll  shall  be  approved  and  confirmed.  Among 
other  things  it  provides  as  follows: 

"After  equalizing  said  assessment  roll  as  provided  in  sec- 
tion 7,  of  this  ordinance,  the  city  council  shall  pass  and 
adopt  its  ordinances,  approving  and  confirming  the  proceed- 
ings in  making  such  assessment,  or  re-assessment,  as  cor- 
rected by  them,  and  their  decision  and  order  shall  be  a 
final  determination  of  the  regularity,  validity  and  correct- 
ness of  said  assessment  or  re-assessment  to  the  amount 
thereof,  levied  on  each  block,  lot  or  tract  of  land,  in  said 
assessment  district.     ..." 

This  ordinance  having  provided  in  unmistakable  terms 
that  the  re-assessment  roll  should  be  confirmed  and  ap- 
proved by  ordinance,  and  the  re-assessment  roll  having  been 
confirmed  and  approved  by  ordinance  No.  348  in  strict 
conformity  with  the  provisions  of  ordinance  No.  301,  we 
see  no  escape  from  the  conclusion  that  the  assessment  or 
re-assessment  was  not  approved  and  confirmed  until  the 
passage  of  ordinance  No.  348;  provided,  of  course,  the  city 
council  possessed  the  authority  to  pass  an  ordinance  direct- 
ing the  manner  in  which  its  assessments  should  be  approved 
and  confirmed.  And  we  think  there  can  be  no  question 
that  the  law  is  well  settled  in  that  regard. 

The  judgment  appealed  from  is  affirmed. 

Scott,  C.  J.,  and  Keavis,  Anders  and  Gordox,  JJ., 
concur. 
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[No.  2667.    Decided  September  7,  1897.) 

The  State  op  Washington,  Respondent,  v.  Robert 
DoLAN,  Appellant 

ASSAULT  WITH  INTENT  TO  KILL  —  INSTBUCTION8  —  CONVICTION  OP   LB8BEB 
OFFENSE  —  INTOXICATION  AS  A  DEFENSE  —  EVIDENCE. 

An  instruction  that  malice  includes  not  only  anger,  hatred 
and  revenge,  "  but  any  other  unlawful  and  unjustifiable  motive/' 
is  not  prejudicial,  when  the  succeeding  portions  of  the  charge 
immediately  qualify  and  explain  such  definition  by  adding  that, 
a  thing  done  with  a  wicked  mind  and  attended  with  such  cir- 
oomstances  as  plainly  indicate  a  heart  regardless  of  social  duty 
and  fully  bent  on  mischief  indicates  malice  within  the  meaning 
of  the  law." 

An  instruction  is  misleading  and  liable  to  confuse  a  Jury  as 
to  the  distinction  between  murder  and  manslaughter,  when  it 
charges  "  that,  if  without  such  provocation  as  is  apparently  suffi- 
cient to  excite  reasonable  apprehension,  a  person  shoots  another 
in  such  a  way  as  is  likely  to  occasion  death,  although  he  had 
no  previous  malice  against  the  person,  yet  he  is  presumed  to 
have  had  such  malice  at  the  moment  of  shooting,  and  if  death 
results  from  such  shooting  it  will  be  murder." 

In  a  prosecution  for  an  assault  with  intent  to  murder,  the 
intent,  as  well  as  the  assault,  is  a  necessary  element  of  the  crime, 
and  cannot  be  inferred  as  a  legal  presumption  from  the  use  of  a 
deadly  weapon;  consequently  an  instruction  is  erroneous  in  such 
a  case  which  charges  that  if  the  defendant  did  shoot  the  prosecut- 
ing witness  and  that  the  natural  and  ordinary  consequences  of 
such  shooting  would  be  the  death  of  the  person  assaulted,  then 
the  presumption  of  law  is  that  the  shooting  was  done  with  intent 
to  kill. 

In  a  prosecution  for  assault  with  intent  to  commit  murder, 
it  is  error  to  refuse  a  requested  instruction  to  the  effect  that  the 
Jury  may,  in  case  the  evidence  warrants  it,  find  the  defendant 
guilty  of  assault,  or  of  assault  and  battery,  since  Code  Proc, 
S  1320,  provides  that  a  defendant  may  be  found  guilty  of  any 
offense  necessarily  included  within  the  crime  charged. 

Where  a  witness  has  testified  as  to  seeing  defendant  intox- 
icated and  as  to  his  condition,  appearance  and  action  at  the  time 
lie  noted  him  in  such  state  of  intoxication,  the  witness  is  com- 
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petent  to  testify  as  to  the  extent  of  the  intoxication  and  state 
whether  defendant  appeared  to  be  so  intoxicated  that  he  did  not 
know  what  he  was  doing. 

While  voluntary  intoxication  is  not  an  excuse  for  a  crime  ac- 
tually committed,  yet  where  a  crime  consists  of  an  act  and  of  an 
intent  to  perform  an  ulterior  act,  which  was  fn  fact  not  accom- 
plished, intoxication  of  the  accused  may  be  considered  in  deter- 
mining whether  he  actually  entertained  the  specific  intent 
charged. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
T.  J.  Humes,  Judge.    Beversed. 

R.  R.  George,  and  Oeorge  E.  de  Stexguer,  for  appellant 
James  F,  McElroy,  Prosecuting  Attorney,  and  John 
B.  HaH,  for  The  State. 

No  state  of  mind  resulting  from  drunkenness,  short  of 
actual  insanity  or  loss  of  reason,  is  any  excuse  for  the  com- 
mission of  a  criminal  act.  State  v.  Coleman,  27  La.  An. 
691;  Beasley  v.  State,  50  Ala.  149  (20  Am.  Rep.  292); 
State  V.  Thompson,  12  Nev.  140;  Fitzpatrick  v.  People, 
98  111.  270;  Colbath  v.  State,  2  Tex.  App.  392;  Estes  v. 
State,  66  Ga.  31;  1  Wharton,  Criminal  Law,  §  32. 

The  opinion  of  the  court  was  delivered  by 

Andebs  J. — ^Appellant  was  tried  and  convicted  upon  an 
information  charging  him  with  assaulting  and  shooting 
one  James  M.  Snyder  with  intent  to  commit  murder.  The 
information  was  based  upon  §  22  of  the  Penal  Code,  which 
provides  that  an  assault  with  intent  to  commit  murder, 
rape,  the  infamous  crime  against  nature,  mayhem,  robbeiy 
or  grand  larceny  shall  subject  the  offender  to  imprisonment 
in  the  penitentiary  for  a  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  It  appears  from  the  bill  of 
exceptions  that  at  the  time  of,  and  for  some  days  preced- 
ing, the  alleged  commission  of  the  offense  charged  in  the 
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information,  the  appellant  Dolan  was  employed  as  a  waiter 
in  the  restaurant  owned  and  conducted  by  the  said  Snyder 
in  the  city  of  Seattle;  that  upon  the  afternoon  and  even- 
ing of  the  day  on  which  said  offense  was  alleged  to  have 
been  committed,  the  said  Dolan  had  been  drinking  intox- 
icating liquors  frequently  and  heavily;  that  during  the 
course  of  the  evening  he  left  said  restaurant,  after  having 
left  therein  certain  orders  to  be  filled  at  a  neighboring 
lodging  house;  that,  having  remained  away  a  considerable 
length  of  time,  the  said  Snyder,  about  ten  o'clock,  left 
said  restaurant  for  the  purpose  of  finding  appellant,  and 
did  find  him,  in  company  with  other  persons,  including 
one  D.  F.  Phelps,  in  a  room  in  a  lodging  house  near  to 
said  restaurant,  appellant  then  being  much  intoxicated; 
that  said  Snyder  immediately  took  charge  of  said  appellant 
and  proceeded  to  conduct  him  back  to  the  restaurant  here- 
tofore mentioned;  that  upon  entering  said  restaurant  the 
said  Dolan  without  any  talk  or  conversation  with  said  Sny- 
der immediately  preceding,  said  to  said  Snyder,  "  If  you 
give  me  any  trouble  I  will  shoot  you,"  and  thereupon  drew 
a  revolver  from  his  pocket  and  shot  said  Snyder  in  the 
mouth;  that  there  had  been  no  previous  quarrel,  trouble 
or  altercation  of  any  kind  between  said  Snyder  and  said 
Dolan,  and  previous  to  said  statement  made  by  said  Dolan 
referred  to,  and  there  was  no  proof  of  any  threats  made 
by  said  Dolan  toward  said  Snyder,  nor  of  any  ill  will  be- 
tween said  Snyder  and  said  Dolan.  Said  Phelps  having 
been  called  as  a  witness  on  the  part  of  the  state,  testified 
npon  cross-examination  that  at  the  time  and  immediately 
before  the  defendant  was  conducted  from  the  room  in  said 
lodging  house  as  above  stated,  by  said  Snyder,  the  defend- 
ant "  was  crazy  drunk,"  and  that  "  there  was  a  wild  and 
crazy  look  in  his  eyes;"  that  thereupon  defendant  by  his 
counsel   propounded  to  Phelps   the   following   question: 
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"  State  whether  or  not  the  defendant  Dolan  then  appeared 
to  be  so  intoxicated  that  he  did  not  know  what  he  was  do- 
ing? "  To  which  question  the  state  then  and  there  objected 
on  the  ground  that  the  same  was  irrelevant,  immaterial 
and  incompetent,  which  objection  was  then  and  there  sus- 
tained by  the  court,  to  which  ruling  of  the  court  defendant 
by  his  counsel  then  and  there  excepted,  and  said  exception 
was  allowed  by  the  court.  It  also  appears  from  the  testi- 
mony of  said  Phelps  that  within  about  half  an  hour  before 
said  defendant  was  conducted  from  said  room  by  said  Sny- 
der as  aforesaid  the  defendant  drank  the  better  part  of 
two  pint  bottles  of  whiskey;  and  one  Doyle,  a  witness  for 
the  defendant,  testified  that  upon  the  evening  of  the  com- 
mission of  the  alleged  offense,  he  was  tending  bar  in  the 
saloon  underneath  the  lodging  house  above  referred  to; 
that  immediately  prior  to  going  to  said  lodging  house  the 
defendant  came  into  said  saloon  and  ordered  some  bottles 
of  liquor  and  glasses,  and  attempted  to  carry  them  from 
said  saloon;  that  the  defendant  was  then  very  much  intox- 
icated, and  was  intoxicated  to  such  an  extent  that  he  was 
unable  to  walk  erect  and  fell  prostrate  upon  the  floor  with 
his  waiter,  bottles  and  glasses.  Defendant  was  also  sworn 
in  his  own  behalf  and  stated  that  he  had  no  recollection 
of  stating  to  the  said  Snyder  that  he  would  shoot  him  if 
he  gave  him  any  trouble,  or  making  any  such  statement  in 
substance,  and  further  stated  that  he  did  not  have  at  any 
time  any  ill  will  toward  said  James  M.  Snyder,  and  never 
at  any  time  attempted  to  kill  him.  After  the  conclusion 
of  the  evidence  and  after  the  argument  of  counsel  the  court 
charged  the  jury  as  follows:  (We  number  the  respective 
paragraphs  for  more  convenient  reference.) 

"1.  Gentlemen  of  the  jury:  The  information  in  this 
case  charges  the  defendant  with  the  crime  of  assault  with 
intent  to  commit  murder.    The  court  instructs  you  that  in 
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order  to  justify  a  verdict  of  guilty  of  the  crime  here 
charged,  the  facts  and  circumstances  proved  in  the  case 
must  be  such  that  had  death  resulted  from  the  shooting 
the  jury  would  have  found  the  defendant  guilty  of  murder. 
Under  the  law  of  this  state,  every  person  who  purposely 
and  maliciously  kills  another  is  guilty  of  murder.  The 
questions  you  have  to  answer  in  this  case  from  the  evidence 
are,  first:  Did  the  defendant  purposely  and  maliciously 
shoot  the  prosecuting  witness,  James  M.  Snyder  with  a  re- 
volver pistol.  Second:  If  he  did,  did  he  so  shoot  with  in- 
tent to  kill  and  murder  the  prosecuting  witness?  Third: 
Did  thfe  transaction  take  place  in  this  county  and  state, 
within  the  three  years  last  past?  If  all  these  questions  are 
answered  in  the  affirmative  by  you  and  you  are  satisfied 
of  the  truth,  beyond  a  reasonable  doubt,  you  will  find  the 
defendant  guilty.  If  you  answer  any  or  all  of  these  ques- 
tions in  the  negative,  you  will  acquit  the  defendant.  Pur- 
posely, means  on  purpose — intentionally.  Malice,  the  court 
instructs  you,  includes  not  only  anger,  hatred,  revenge, 
but  any  other  unlawful  and  unjustifiable  motive.  It  is  the 
intent  to  denote  an  action  flowing  from  any  wicked  corrupt 
motive;  a  thing  done  with  a  wicked  mind  and  attended  with 
such  circumstances  as  plainly  indicate  a  heart  regardless 
of  social  duty  and  fully  bent  on  mischief  indicates  malice 
within  the  meaning  of  the  law.  Hence  malice  is  implied 
from  any  deliberate  and  cool  act  against  another,  however 
sudden,  which  shows  an  abandoned  and  malignant  heart. 

"  2.  You  are  instructed  that  if  without  such  provocation 
as  is  apparently  sufficient  to  excite  reasonable  apprehen- 
sion, a  person  shoots  another  in  such  a  way  as  is  likely  to 
occasion  death,  although  he  had  no  previous  malice  against 
the  person,  yet  he  is  presumed  to  have  had  such  malice  at 
the  moment  of  shooting,  and  if  death  results  from  such 
shooting  it  will  be  murder. 

"  3.  You  are  instructed  that  the  natural  and  probable 
consequences  of  every  act  deliberately  done  by  a  person  of 
sound  mind  are  presumed  to  have  been  intended  by  the 
author  of  such  act;  and  if  the  jury  find  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant 
did  shoot  the  prosecuting  witness  as  charged  in  the  inf  orma- 
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tion,  and  that  the  natural  and  ordinary  consequences  of 
such  shooting  would  be  the  death  of  die  said  James  M. 
Snyder,  then  the  presumption  of  law  is  that  the  defendant 
did  shoot  the  said  Snyder  with  intent  to  kill  him  and  that 
the  shooting  was  done  with  malice  as  explained  in  these 
instructions,  you  should  find  the  defendant  guilty  of  an 
assault  with  intent  to  commit  murder.  The  intent  with 
which  the  defendant  shot,  if  you  find  he  did  shoot,  is  a 
necessary  element  in  the  case,  but  direct  and  positive  tes- 
timony is  not  necessary  to  prove  the  intent.  It  may  be 
inferred  from  the  evidence  if  there  are  any  facts  proved, 
which  satisfy  the  said  jury  beyond  a  reasonable  doubt  of 
its  existence. 

"4.  The  court  instructs  you  that  if  you  believe  from 
the  evidence  that  at  the  time  of  the  alleged  assault  the 
defendant  was  so  intoxicated  or  besotted  with  drink  that 
he  was  incapable  of  understanding  .what  was  right  and  what 
was  wrong,  incapable  of  forming  any  intent  to  kill,  then 
you  will  find  the  defendant  not  guilty  of  the  crime  of  as- 
sault with  intent  to  commit  murder.  On  the  other  hand, 
if  you  believe  that  the  defendant  shot  as  charged,  that  at 
the  time  he  fired  the  shot  he  comprehended  what  he  was 
doing,  understood  the  nature  of  his  act,  well  knew  it  was 
wrong,  and  prohibited  by  law,  you  will  not  acquit  on  the 
ground  of  drunkenness. 

"  5.  Again,  gentlemen,  the  law  is,  that  if  a  person  is  as- 
saulted in  such  a  way  and  under  such  circumstances  as  to 
cause  the  person  assaulted  to  honestly  believe  that  he  is 
in  danger  of  receiving  great  bodily  harm,  the  person  is 
justified  in  defending  himself,  even  to  the  extent  of  using 
a  deadly  weapon;  so  in  this  case,  if  you  believe  that  the 
defendant  was  assaulted  by  the  prosecuting  witness,  James 
M.  Snyder,  in  such  a  way  and  under  such  circumstances 
as  to  cause  the  defendant  to  honestly  believe  that  he  was 
in  danger  of  receiving  great  bodily  harm,  his  life  was  in 
danger,  the  defendant  was  justified  in  defending  himself 
under  such  circumstances,  but  the  circumstances  must  have 
been  such  as  to  cause  him  to  believe  honestly  that  he  was 
in  danger  of  receiving  great  bodily  harm  at  the  hands  of 
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the  defendant  and  that  he  shot  in  the  honest  belief  that 
it  was  necessary  to  defend  himself. 

"  6.  The  burden  of  proof  is  upon  the  state.  Each  and 
every  element  of  the  crime  charged  must  be  proved  to  your 
satisfaction  beyond  a  reasonable  doubt  before  you  can  find 
the  defendant  guilty. 

"  7.  You,  gentlemen,  are  the  sole  judges  of  the  facts  in 
the  case.  You  are  also  the  sole  and  exclusive  judges  of  the 
degree  of  credit  you  will  give  to  the  testimony  of  the  wit- 
nesses who  have  testified  before  you." 

Appellant's  first  objection  to  the  instructions  of  the  court 
to  the  jury  is  that  the  court  erred  in  stating  to  the  jury 
in  the  first  paragraph  thereof  that  malice  "includes  not 
only  anger,  hatred  and  revenge,  but  any  other  unlawful 
and  unjustifiable  motive."  And  if  the  court  had  gone  no 
further  in  defining  malice  this  objection  would  be  tenable, 
for,  as  was  said  in  Nye  v.  People^  35  Mich.  16,  there  may 
be  unlawful  and  unjustifiable  motives  which  are  not  reck- 
oned as  malicious.  But  the  portion  of  the  charge  in  ques- 
tion was  immediately  qualified  and  explained  by  the  court; 
and  when  the  whole  charge  upon  the  subject  is  considered 
we  think  the  appellant  has  no  serious  grounds  of  complaint, 
although  the  definition  of  malice  as  given  by  the  court 
might  in  fact  have  been  more  concise  and  explicit. 

Error  is  also  predicated  upon  the  second  and  third  para- 
graphs of  the  charge,  and  it  must  be  conceded  that  the 
meaning  of  the  second  parcgraph  is  not  free  from  doubt; 
and  that  portion  of  the  instruction  was  calculated  to  con- 
fuse and  mislead  the  jury  rather  than  to  enlighten  them 
as  to  the  law  applicable  to  the  case.  From  the  language 
therein  used  the  jury  were  warranted  in  believing,  and 
probably  did  believe,  the  law  to  be  that  where  one  per- 
son, without  previous  malice,  and  without  such  provoca- 
tion as  is  sufficient  to  excite  reasonable  apprehension  of 
personal  injury,  or  violence,  shoots  another  in  such  a  way 
as  is  likely  to  occasion  death,  he  is  guilty  of  murder.    But 


506  STATE  V.  DOLAN. 


Opinion  of  the  Ooart— Andbrb.  J.  [17  Wash. 


such  is  not  a  correct  view  of  the  law  as  a  general  propo- 
sition. In  fact,  one  person  may  voluntarily  kill  another, 
without  malice,  upon  a  sudden  heat,  and  thereby  commit 
manslaughter  only.  (Penal  Code,  §  7).  And  if  such  sud- 
den heat  is  produced  by  adequate  provocation  the  act  of 
killing  is  deprived  of  that  degree  of  malice  which  is  essen- 
tial to  constitute  the  crime  of  murder. 

But  the  third  paragraph  of  the  charge  is  even  more  ob- 
jectionable »than  the  preceding  one.  While  the  court  cor- 
rectly stated  to  the  jury  that  the  natural  and  probable 
consequences  of  every  act  deliberately  done  by  a  person 
of  sound  mind  is  presumed  to  have  been  intended,  yet  the 
rule  of  evidence  so  announced  has  no  application  to  the 
case  at  bar.  The  rule  applies  only  to  offenses  actually 
committed,  i.  e.,  to  "  consequences  "  which  really  ensue, 
and  not  to  those  which  do  not  ensue.  Roberts  v.  People, 
19  Mich.  409.  The  crime  here  charged  consists  of  two 
essential  elements;  first,  an  assault,  and  second,  a  specific 
felonious  intent  to  kill.  Both  these  elements  were  alleged 
as  facts  in  the  information,  and  it  was  therefore  incumbent 
upon  the  state  to  establish  them  as  facts  by  competent  evi- 
dence. And  it  was  for  the  jury,  and  not  the  court,  to  de- 
termine the  existence  of  both  these  facts.  But  the  court 
by  this  charge  invaded  the  province  of  the  jury  and  as- 
sumed to  draw  the  proper  inferences  from  hypothetical 
facts  stated,  as  a  mere  presumption  of  law.  "  If,"  as  was 
said  by  the  supreme  court  of  Michigan  in  Maker  t\  People, 
10  Mich.  218  (81  Am.  Dec.  781),  "  courts  could  do  this, 
juries  might  be  required  to  find  "  the  fact  of  malice  where 
they  were  satisfied  from  the  whole  evidence  it  did  not  ex- 
ist." 

In  Simpson  r.  State,  59  Ala.  1  (31  Am.  Rep.  1),  which 
was  a  prosecution  for  an  assault  with  intent  to  murder,  the 
question  of  intent  is  so  logically  and  lucidly  discussed  by 
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the  court  that  it  was  said  in  White  v.  StatCy  13  Tex.  App. 
259,  that  the  reasoning  of  the  court  was  exhaustive  of  the 
subject.  In  that  case  (Simpson  v.  State,  supra),  the 
learned  court  said: 

"  The  intent  cannot  be  implied  as  matter  of  law;  it 
must  be  proved  as  matter  of  fact,  and  its  existence  the 
jury  must  determine  from  all  the  facts  and  circumstances 
in  evidence.  It  is  true,  the  aggravated  offense  with  which 
the  defendant  is  charged  cannot  exist,  unless  if  death  had 
resulted,  the  completed  offense  would  have  been  murder. 
From  this,  it  does  not  necessarily  follow,  that  every  as- 
sault from  which  if  death  ensued,  the  offense  would  be  mur- 
der, is  an  assault  with  intent  to  murder,  within  the  pur- 
view of  the  statute,  or  that  the  specific  intent,  the  essen- 
tial characteristic  of  the  offense,  exists.  Therefore,  in  Moore 
v.  State  (18  Ala.  533),  an  affirmative  instruction,  *that  the 
same  facts  and  circumstances  which  would  make  the  of- 
fense murder,  if  death  ensued,  furnish  sufficient  evidence 
of  the  intention,'  was  declared  erroneous.  The  court  say: 
^  There  are  a  number  of  cases,  where  a  killing  would 
amount  to  murder,  and  yet  the  party  did  not  intend  to  kill. 
As  if  one  from  a  housetop  recklessly  threw  down  a  billet 
of  wood  upon  the  sidewalk  where  persons  are  constantly 
passing,  and  it  fall  upon  a  person  passing  by  and  kill  him, 
this  would  be,  by  the  common  law,  murder;  but  if  in- 
stead of  killing  him,  it  inflicts  only  a  slight  injury,  that 
party  could  not  be  convicted  of  an  assault  with  intent  to 
murder.'  Other  illustrations  may  be  drawn  from  our  stat- 
utes; murder  in  the  first  degree  may  be  committed  in  the 
attempt  to  perpetrate  arson,  rape,  robbery  or  burglary,  and 
yet  an  assault  committed  in  such  attempt,  is  not  an  assault 
with  intent  to  murder.  If  the  intent  is  to  ravish,  or  to 
rob,  it  is  under  the  statute,  a  distinct  offense  from  an  as- 
sault with  intent  to  murder,  though  punished  with  the  same 
severity.  And  at  common  law,  if  death  results  in  the  prose- 
cution of  a  felonious  intent,  from  an  act  malum  in  se, 
the  killing  is  murder.  As  if  A  shoot  at  the  poultry  of  B, 
intending  to  shoot  them,  and  by  accident  kills  a  human 
being,  he  is  guilty  of  murder.     1  Russ.  Cr.  540.     Yet,  if 
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death  did  not  ensue,  if  there  was  a  mere  battery,  or  a 
wounding,  it  is  not,  under  the  statute,  an  assault  with  in- 
tent to  murder.  The  statute  is  directed  against  an  act  done, 
with  the  particular  intent  specified.  The  intent  in  fact, 
is  the  intent  to  murder  the  person  named  in  the  indictment, 
and  the  doctrine  of  an  intent  in  law  different  from  the 
intent  in  fact,  has  no  just  application;  and  if  the  real  in- 
tent shown  by  the  evidence  is  not  that  charged,  there  can 
not  be  a  conviction  for  the  offense  that  intent  aggravates, 
and  in  contemplation  of  the  statute,  merits  punishment 
as  a  felony.  ...  As  is  said  by  Mr.  Bishop,  the  rea- 
son is  obvious,  the  charge  against  the  defendant  is,  that 
in  consequence  of  a  particular  intent  reaching  beyond  the 
act  done,  he  has  incurred  a  guilt  beyond  what  is  deducible 
merely  from  the  act  wrongfully  performed;  and  therefore, 
to  extract  by  legal  fiction  from  this  act  such  further  intent, 
and  then  add  it  back  to  the  act  to  increase  its  severity,  is 
bad  in  law.     1  Bish.  Cr.  Law,  §  614." 

And  in  that  case,  as  in  this,  the  lower  court  charged  the 
jury  that  a  man  must  be  presumed  to  intend  the  natural 
and  probable  consequences  of  his  acts.  And  in  regard  to 
this  charge  the  court  observed: 

"The  sixth  [charge],  asserts  the  familiar  principle  of 
the  law  of  evidence,  that  a  man  must  be  presumed  to  in- 
tend the  natural  and  probable  consequences  of  his  acts,  and 
from  it  draws  the  conclusion,  ^  that  if  a  man  shoots  another 
with  a  deadly  weapon,  the  law  presumes  that  by  such  shoot- 
ing, he  intended  to  take  the  life  of  the  person  shot' 
Whether  this  instruction  would,  or  would  not  be  correct, 
if  death  had  ensued  from  the  shooting,  and  the  defendant 
was  on  trial  for  the  homicide,  it  is  not  now  important  to 
consider.  In  a  case  of  this  character,  the  instruction  is  es- 
sentially erroneous,  for  if  it  has  any  force,  it  converts  the 
material  element  of  the  offense,  the  intent  to  murder  a  par^ 
ticular  person,  into  a  presumption  of  law,  drawn  from  the 
nature  of  the  weapon,  and  the  act  done  with  it;  while  the 
intent  is  a  fact  which  must  be  found  by  the  jury,  and  the 
character  of  the  weapon,  and  the  act  done,  are  only  facts 
from  which  it  may  or  may  not  be  inferred.    The  weapon 
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used,  and  the  act  done,  may  in  the  light  of  other  facts  and 
circumstances,  import  an  intent  to  maim,  or  merely  to 
wound,  distinct  offenses  from  that  imputed  to  the  de- 
fendant; and  maiming  or  wounding,  is  a  probable,  nat- 
ural consequence  of  the  act  done,  with  such  weapon. 
.  .  .  In  Scitz  V.  State  (23  Ala.  42),  a  similar  ques- 
tion was  considered.  On  an  indictment  for  an  assault 
with  intent  to  murder,  the  jury  returned  a  special 
verdict,  finding  the  defendant  'guilty  of  striking  with 
a  loaded  whip,  calculated  to  produce  death,  without 
any  excuse  or  provocation,'  on  which  judgment  of  convic- 
tion was  pronounced,  which  was  reversed,  because  it  was 
not  a  legal  conclusion  from  the  facts  stated,  that  the  de- 
fendant had  the  particular  intent  to  murder  the  person  as- 
sailed. 'An  assault  simply  with  intent  to  frighten/  say 
the  court,  '  maim  or  wound,  without  producing  death,  or 
for  the  purp<:>se  of  inflicting  punishment  or  disgrace,  is 
equally  consistent  vnth  the  finding  of  the  jury,  as  that  it 
was  an  assault  with  intent  to  murder.'  The  true  principle 
is,  that  the  particular  intent,  the  intent  to  murder  the  per- 
son assailed,  is  matter  of  fact,  about  which  the  law  raises 
no  presumptions,  and  indulges  no  inferences.  .  .  . 
The  jury  must  find  the  fact;  and  in  ascertaining  its  exist- 
ence, they  may  and  will  draw  inferences  from  the  charac- 
ter of  the  assault,  the  want,  or  the  use  of  a  deadly  weapon, 
and  the  presence,  or  absence  of  excusing  or  palliating  cir- 
cumstances. .  .  .  What  are  the  presumptions  or  in- 
ferences in  view  of  all  the  facts,  they  must  be  left  free  to 
determine;  and  the  court  misleads  them,  and  invades  their 
province,  if  a  part  only  of  the  facts  is  singled  out,  and 
they  are  instructed  from  them,  the  felonious  intent  must 
be  inferred." 

And  in  Roberts  v.  People,  supra,  which  is  one  of  the 
best  considered  cases  to  be  foimd  in  the  books,  the  court, 
in  discussing  the  question  now  under  consideration,  said: 

"We  think  the  general  rule  is  well  settled,  to  which 
there  are  few,  if  any,  exceptions,  that  when  a  statute  makes 
an  offense  to  consist  of  an  act  combined  with  a  particular 
intent,  that  intent  is  just  as  necessary  to  be  proved  as  the 
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act  itself,  and  must  be  found  by  the  jury,  as  matter  of 
fact,  before  a  conviction  can  be  had.  But  especially,  when 
the  offense  created  by  the  statute,  consisting  of  the  act 
and  the  intent,  constitutes,  as  in  the  present  case,  substan- 
tially an  attempt  to  commit  some  higher  offense  than  that 
which  the  defendant  has  succeeded  in  accomplishing  by  it; 
we  are  aware  of  no  well  founded  exceptions  to  the  rule 
above  stated.  And  in  all  such  cases  the  particular  intent 
charged  must  be  proved  to  the  satisfaction  of  the  jury; 
and  no  intent  in  law,  or  mere  legal  presumption,  differing 
from  the  intent  in  fact,  can  be  allowed  to  supply  the  place 
of  the  latter." 

And  Mr.  Bishop,  in  vol.  1,  §  735,  of  his  New  Criminal 
Law,  lays  down  the  law  on  this  question  as  follows: 

"  On  an  indictment  for  a  technical  attempt,  wherein,  in 
the  words  of  Campbeli.,  J.,  '  intentions  can  only  be  proved 
by  acts,  as  juries  cannot  look  into  the  breast  of  the  crim- 
inal,' they  may  consider  the  nature  and  tendency  of  a 
proven  act  to  determine  the  intent  prompting  it.  And  the 
court  will  instruct  them  that  the  doer  should  be  presumed 
to  have  intended  its  natural  and  probable  consequences. 
Yet —  .  .  .  They  cannot  go  further.  The  doctrine 
of  an  intent  in  law^,  differing  from  that  in  fact,  is  not  ap- 
plicable to  these  technical  attempts;  and  if  the  prisonei^s 
real  purpose  was  not  what  the  indictment  specifies,  the  pre- 
ceding explanations  show  that  he  must  be  acquitted.  A 
further  view  is  that  in  reason  we  cannot  first  draw  an 
evil  intent  from  an  act,  and  then  enhance  the  evil  of  the 
act  by  adding  this  intent  back  again  to  it.  There  are  a 
few  cases  which  seem  to  overlook  this  truth,  and  even  pos- 
sibly to  deny  it;  but  it  is  sustained  by  very  nearly  the 
entire  mass  of  judicial  authority,  English  and  American.'' 

Viewed  in  the  light  of  the  foregoing  authorities  and 
many  others  which  might  be  cited  announcing  the  same 
doctrine,  the  instruction  in  question  is  manifestly  errone- 
ous. In  this  connection,  the  defendant  by  his  counsel  re- 
quested the  court  below  to  instruct  the  jury  that: 

"  1.  The  defendant  in  this  case  being  charged  with  shoot- 
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ing  and  wounding  one  James  M.  Snyder  with  the  intent 
to  kill  and  murder  the  said  James  M.  Snyder,  before  the 
defendant  can  be  convicted  as  charged  in  the  information, 
it  is  necessary  that  you  be  satisfied  by  the  evidence  be- 
yond a  reasonable  doubt,  not  only  that  the  defendant  did 
shoot  and  wound  said  Snyder,  but  that  in  so  doing  he  in- 
tended to  kill  and  murder  said  Snyder.  This  intent  is  as 
essential  an  element  of  the  crime  as  is  the  act  itself,  and 
must  be  found  by  the  jury  as  a  matter  of  fact  before  a 
conviction  can  be  had  of  the  crime  charged  in  the  informa- 
tion. 

"  2.  As  the  defendant  is  not  charged  wth  murdering 
said  Snyder,  but  simply  shooting  and  wounding  him  with 
intent  to  murder,  there  can  be  no  question  of  implied  in- 
tent in  the  case.  The  intent  necessary  to  sustain  a  convic- 
tion must  be  an  express  and  positive  intent  to  murder. 

"  3.  If  you  would  find  from  the  evidence  that  the  de- 
fendant shot  and  wounded  said  Snyder,  and  intended  to 
shoot  and  wound  said  Snyder,  but  are  not  satisfied  that 
in  so  doing  he  intended  to  kill  said  Snyder,  you  cannot 
find  the  defendant  guilty  as  charged  in  the  information. 
An  intent  to  wound  is  not  sufficient." 

The  court  refused  to  give  these  instructions  to  the  jury, 
and  it  follows  from  what  we  have  already  said  that  in  our 
opinion  it  thereby  committed  error. 

The  defendant  by  his  counsel  also  requested  the  trial 
coiui;  to  instruct  the  jury  to  the  effect  that  the  jury  might, 
in  case  the  evidence  warranted  them  in  so  doing,  find 
the  defendant  guilty  of  assault  or  assault  and  battery. 
Our  statute  provides  (Code  Proc,  §  1320)  that  a  defend- 
ant may  be  found  guilty  of  any  offense  necessarily  in- 
cluded within  the  crime  charged  in  the  indictment  or  in- 
formation, and  we  think  these  requests  of  the  defendant 
should,  under  that  statute,  have  been  given  to  the  jury. 
They  were  included  within  the  charge  specified  in  the  in- 
dictment, and  the  law  seems  to  be  well  settled  that  one 
indicted  for  an  assault  with  intent  to  commit  murder  may 
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be  convicted  of  an  assault,  or  of  assault  and  battery,  if 
properly  charged.  State  v.  Ackles,  8  Wash.  462  (36  Pac. 
597);  Dolan  v.  State,  44  Neb.  643  (62  N.  W.  1090); 
Mooney  v.  State,  33  Ala.  419;  Johnson  v.  State,  17  Tex. 
515;  State  v.  O'Kane,  23  Kan.  244;  Harrell  v.  State,  13 
Tex.  App.  374;  CaHer  v.  State,  28  Tex.  App.  355  (13 
S.  W.  147);  1  Bishop,  New  Criminal  Law,  §  780;  2  Bishop, 
New  Criminal  Procedure,  §  660;  Desty,  Criminal  Law, 
§  131a. 

In  Dolan  v.  State,  supra,  this  precise  question  was  care- 
fully considered.  In  that  case  it  appeared  that  the  defend- 
ant was  excessively  intoxicated  at  the  time  of  the  commis- 
sion by  him  of  the  alleged  offense,  and  the  court  instructed 
the  jury  that  they  had  a  right  to  consider  the  intoxication 
of  the  defendant  as  reflecting  light  upon  the  question 
whether  he  was,  by  reason  of  drunkenness,  in  such  a  mental 
condition  as  to  be  capable  of  entertaining  the  intent  to 
kill,  but  failed  to  instruct  that,  under  a  charge  of  an  as- 
sault with  intent  to  commit  murder,  the  defendant  might 
be  convicted  of  assault,  or  assault  and  battery.  No  request 
for  such  a  charge  was  there  made  by  the  defendant,  and 
the  court  said: 

"The  information  included  a  charge  of  the  lower  de- 
grees of  assault,  as  well  as  assault  with  intent  to  murder 
(2  Bishop,  Criminal  Procedure,  63),  and  it  was  the  right 
of  the  accused  to  have  all  of  the  issues  properly  submitted 
to  the  jury.  We  had  occasion  recently  in  the  case  of 
Carleton  v.  State,  43  Neb.  373  (61  N.  W.  699),  to  ex- 
amine the  subject  with  care,  and  the  conclusion  therein 
announced  is  that  it  is  the  duty  of  the  trial  court  to  prop- 
erly present  the  issues  to  the  jury,  and  a  charge  as  a  whole 
which,  by  the  omission  of  certain  elements,  has  the  eSect 
of  withdrawing  from  the  consideration  of  the  jury  essen- 
tial issues,  is  erroneous." 

Under  the  charge  of  the  court  in  this  case  the  jury  were 
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entirely  precluded  from  finding  the  defendant  guilty  of 
any  less  crime  than  that  of  an  assault  with  intent  to  com- 
mit murder,  although  they  may  have  been  satisfied  that, 
in  fact,  he  was  guilty  only  of  one  of  the  lesser  offenses 
charged  in  the  information. 

Defendant  also  requested  the  court  to  instruct  the  jury 
as  to  the  law  of  partial,  or  imperfect,  self-defense,  and  the 
instructions  requested  are  apparently  correct  as  abstract 
propositions;  but  as  we  are  unable  to  determine  from  the 
bill  of  exceptions  whether  they  were  pertinent  to  the  facts 
before  the  court  we  will  express  no  opinion  as  to  the  court's 
action  in  refusing  them. 

Some  requests  were  also  made  for  instructions  concern- 
ing intoxication,  as  affecting  the  degree  of  defendant's 
guilt,  which  we  think  might  have  been  properly  given  by 
the  court. 

We  are  also  of  the  opinion  that  the  court  erred  in  not 
permitting  the  witness  Phelps  to  answer  the  question 
whether  Dolan  appeared  to  be  so  intoxicated  that  he  did 
not  know  what  he  was  doing.  It  was  not  a  question  upon 
which  only  an  expert  could  express  an  opinion.  The  wit- 
ness having  seen,  noted  and  stated  the  condition,  appear- 
ance and  actions  of  Dolan,  had  sufficiently  shown  his  qual- 
ification to  testify  as  to  the  extent  of  his  intoxication.  Such 
testimony  is  received  in  proof  of  insanity,  and  we  see  no 
valid  reason  why  the  question  propounded  should  not  have 
been  answered.  See  1  Wharton,  Evidence,  §  512  and 
notes. 

We  are  not  now  called  upon  to  determine  whether  the 
verdict  of  the  jury  was  justified  by  the  evidence.  It  may,  or 
may  not,  have  been  so  justified.  But  it  is  at  least  possi- 
ble that  the  verdict  might  have  been  different  had  the  law 
applicable  to  all  the  issues  been  clearly  and  explicitly  given 
to  the  jury,  which  we  have  endeavored  to  show  was  not 
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done.  We  do  not^  of  course,  desire  to  be  tmderstood  as 
holding,  or  even  intimating,  that  voluntary  intoxication 
is  an  excuse  for  crime  actually  committed,  for  such  is 
clearly  not  the  law.  We  have  simply  attempted  to  demon- 
strate that  where  a  crime  consists,  as  in  this  case,  of  an 
act  and  an  intent  to  perform  an  ulterior  act,  which  was  in 
fact  not  accomplished,  intoxication  may,  and  should  be, 
considered  in  determining  whether  the  accused  actually  en- 
tertained the  specific  intent  charged. 

For  the  errors  above  indicated  the  judgment  and  sen- 
tence is  reversed  and  the  cause  remanded  for  a  new  trial. 

Scott,  C.  J.,  and  Keavis,  J.,  concur. 

DuNBAB,  J.,  dissents. 


-|y    -^  ■-.  [No.  2569.    Decided  September  7, 1897.] 

^ — -^  James  Spencer,  Respondent,  v.  Nettie  Terrel,  by  H. 

D.  Andrews,  her  guardian j  Appellant. 

WITNESSES  —  OOMPETENCT  —  TRANSACTIONS   WITH    DECEDENT  —  RESULT- 
ING TRUST  —  EVIDENCE  —  INCONSISTENT  DEFENSES. 

Under  Code  Proc.,  9  1646,  which  provides  that,  In  an  action 
where  the  adverse  party  defends  as  deriving  right  or  title  br, 
through  or  from  any  deceased  person,  it  shall  be  incompetent  for 
a  party  in  interest  to  testify  in  his  own  behalf  as  to  any  transac- 
tion had  by  him  with  such  deceased  person,  testimony  of  the 
plaintiff  tending  to  establish  a  resulting  trust  held  by  the  de- 
ceased in  his  favor  is  inadmissible. 

In  order  to  establish  a  resulting  trust  by  parol  evidence,  the 
proof  must  be  full,  clear  and  convincing. 

Plaintiff  is  not  entitled  to  Judgment  on  the  pleadings  on  the 
ground  that  the  answer  sets  up  contradictory  defenses,  when 
one  paragraph  thereof  alleges  that  the  real  estate  in  controversy 
was  the  separate  property  of  defendant's  ancestor,  while  the  an- 
swer, taken  as  a  whole,  plainly  intends  to  plead  the  community 
character  of  the  property. 
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Appeal  from  Superior  Court,  Cowlitz  County. — ^Hon. 
A.  L.  Miller,  Judge.    Reversed. 

Ross  &  McKenney,  for  appellant: 

It  cannot  be  contended  that  respondent  would  be  a  com- 
petent witness  to  testify  that,  as  between  himself  and  Laura 
Spencer,  deceased,  it  was  understood  and  intended  that 
the  property  should  be  held  in  trust  for  him.  How  then 
can  he  be  held  competent  to  testify  that  he  paid  the  pur- 
chase price,  thus  invoking  the  aid  of  the  rule  of  law  above 
mentioned,  and  thereby  accomplishing  by  indirection  that 
which  he  could  not  accomplish  directly?  This  testimony 
is  clearly  incompetent.  Gen.  Stat.,  §  1646;  Thome  v. 
Joy,  15  Wash.  83;  Gilmore  v.  H.  W.  Baker  Co.,  14  Wash. 
52;  Wolferman  v.  Bell,  6  Wash.  84  (36  Am.  St.  Rep. 
126);  Smith  v.  Taylor,  2  Wash.  422;  Robinson  v.  James, 
11  S.  E.  920;  Barnard  v.  Barnard,  8  K  E.  320;  Red- 
field  V.  Redfield,  18  K  E.  373;  NunnaUy  v.  Becker,  13 
S.  W.  79;  In  re  Eysaman's  Will,  20  N.  E.  613;  O'Neil 
V.  Greenwood,  64  N.  W.  511;  Repley  v.  Seligman,  50  N". 
W.  143;  Shain  v.  Forbes,  23  Pac.  198;  Jones  v.  Henshall, 
34  Pac.  254. 

The  rule  is  well  settled  that  where  the  evidence  is  doubt- 
ful and  not  entirely  clear  and  satisfactory,  or  is  capable 
of  reasonable  explanation  upon  theories  other  than  that  of 
the  existence  of  an  implied  or  resulting  trust,  such  trust 
will  not  be  held  to  be  sufficiently  established  to  entitle 
the  beneficiary  to  a  decree  declaring  and  enforcing  the  trust. 
Ooelz  V.  Ooelz,  41  N.  E.  756;  McGinnis  v.  Jacobs,  35 
N.  E.  214;  Strong  v.  Messenger,  36  N.  E.  617. 

0.  W.  Rowan,  and  S.  J.  White,  for  respondent: 
Respondent  submits  that  there  was  no  violation  of  the 
statute  in  his  testimony.    Respondent  did  not  claim  to  have 
any  conversation  or  transaction  with  Laura  Spencer  in  re- 
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gard  to  the  property,  nor  did  he  testify  to  any>  All  the 
respondent  claims  is  that  all  the  transactions  he  had  were 
with  third  parties  in  whose  hands  he  placed  the  purchase 
price  out  of  his  separate  estate  for  the  property  in  contro- 
versy, and  this  is  all  he  testified  to.  Surely  the  statute 
does  not  close  the  mouth  of  every  one  because  some  one 
dies  who  is  in  a  remote  manner  connected  with  the  affair. 
Ah  How  V.  Furth,  13  Wash.  550;  Oebel  v.  Weiss,  8  Atl. 
889;  Dysart  v.  FurroWy  57  N.  W.  644;  Roche  v.  Ware, 
71  Cal.  375  (60  Am.  Rep.  539);  Stevms  v.  Witter j  55 
K  W.  535;  Lerche  v.  Brasher,  10  K  E.  58;  Paxlon  v. 
PaxtoUy  18  S.  E.  765;  2  Pomeroy,  Equity  Jurisprudence^ 
§  1041,  note  2. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  respondent  James  Spencer  and  Laura 
Spencer,  formerly  Laura  Terrel,  were  married  on  August 
9,  1885.  Of  that  marriage  there  was  no  issue,  and  Laura 
Spencer  died  on  the  28th  day  of  July,  1893.  The  appel- 
lant Nettie  Terrell  is  the  daughter  of  Laura  Spencer  by 
a  former  husband,  and  a  minor  appearing  in  this  case  by 
H.  D.  Andrews,  her  guardian.  The  complaint  of  the  re- 
spondent Spencer  alleges  in  substance  that  at  the  time  he 
was  married  to  Laura  Spencer  she  had  no  separate  prop- 
erty; that  he  had  a  certain  tract  of  real  estate;  that  some 
three  years  after  the  marriage,  viz.:  in  1888,  he  pur^ 
chased  of  Mary  M.  Jackson,  Lenna  Jackson  and  Robert 
Jackson,  heirs  at  law  of  William  M.  Jackson,  deceased,  cer- 
tain described  lands;  that  at  the  time  of  the  purchase,  one 
of  the  Jackson  heirs  had  not  arrived  at  the  age  of  majority, 
and  that  he  took  a  bond  for  a  deed;  that  afterwards,  when 
the  legal  title  could  be  passed,  the  deed  to  said  real  prop- 
erty was  made  in  the  name  of  Laura  Spencer,  his  wife; 
that  he  paid  for  said  property  out  of  the  proceeds  of  the 
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sale  of  the  property  which  he  owned  prior  to  his  marriage 
with  Laura  Spencer;  that  the  lands  in  dispute  were  deeded 
to  the  said  Laura  Spencer  to  be  held  in  trust  for  him  by 
the  said  Laura  Spencer;  that  all  the  improvements  on  the 
lands  in  controversy  were  paid  for  by  the  separate  prop- 
erty of  the  plaintiff  and  by  the  rents,  issues  and  profits  of 
said  lands;  that  on  the  28th  day  of  July,  1893,  said  Laura 
Spencer  died  without  executing  the  said  trust  or  convey- 
ing the  legal  title  to  said  real  estate  to  plaintiff.  The  com- 
plaint also  alleges  that  immediately  after  the  death  of  the 
said  Laura  Spencer,  in  accordance  with  legal  advice  which 
he  received,  the  plaintiff  believed  that  the  property  in  dis- 
pute was  community  property,  and  that,  relying  upon  said 
advice,  he  filed  a  petition  on  the  6th  day  of  December, 
1893,  in  the  superior  court,  setting  forth  that  the  property 
was  commimity  property  and  asking  to  be  appointed  ad- 
ministrator of  the  same;  that  he  was  so  appointed,  and 
entered  upon  the  duties  of  his  office;  that  he  afterwards  dis- 
covered that  he  was  mistaken  in  relation  to  the  legal  stand- 
ing of  the  land  and  had  since  determined  that  the  land 
was  his  separate  property;  that  defendant  Nettie  Terrel 
and  plaintiff  are  the  only  heirs  at  law  of  said  Laura  Spen- 
cer, deceased;  that  the  defendant  Nettie  Terrel  is  now 
claiming  an  undivided  half  interest  in  and  to  the  said  real 
property  so  held  in  trust  for  the  plaintiff  by  the  said 
Laura  Spencer,  and  of  said  personal  property;  and  prays 
that  the  real  property  mentioned,  the  title  to  which  was 
taken  in  the  name  of  Laura  Spencer,  be  declared  a  trust; 
that  he  be  declared  the  beneficiary  therein,  and  that  the 
personal  property  be  declared  to  be  the  separate  property 
of  the  plaintiff;  that  defendant  Nettie  Terrel  be  declared 
to  have  no  right,  title  or  interest  in  or  to  said  real  or  per- 
sonal property,  and  that  a  commissioner  be  appointed  to 
convey  said  real  and  personal  property  to  him,  according 


518  SPENCER  V.  TERREL. 

Opinion  of  the  Court— Dunbab,  J.  [17  Wash. 

to  law  and  the  practice  of  the  court.  An  answer  was  filed 
by  Nettie  Terrel,  admitting  and  denying  the  all^ations 
in  the  complaint,  but  alleging  in  substance  that  the  prop- 
erty in  dispute  was  community  property  of  the  respondent 
and  Laura  Spencer.  Upon  the  trial  of  the  cause  the  court 
found  that  the  property  had  been  paid  for  out  of  the  sep- 
arate estate  of  the  plaintiff;  that  the  deed  was  made  in 
trust  for  the  benefit  of  the  plaintiff;  that  he  had  been  mis- 
lead as  to  his  legal  rights  in  petitioning  for  the  administra- 
tion on  community  property;  and  as  conclusions  the  court 
found  that  the  whole  of  the  property  mentioned  and  de- 
scribed in  said  complaint  and  in  the  findings  of  fact  herein 
was  and  is  the  separate  property  of  the  plaintiff  herein, 
and  that  the  said  Laura  Spencer  held  the  same  in  trust 
for  the  plaintiff  James  Spencer;  that  the  defendant  herein, 
Nettie  Terrel,  has  no  right,  title  or  interest  in  or  to  said 
property,  or  any  part  or  parcel  thereof;  that  the  whole  of 
said  real  and  personal  property  is  the  property  of  the  said 
defendant  James  Spencer,  and  constitutes  no  part  of  the 
estate  of  Laura  Spencer,  or  of  said  community;  and  that 
plaintiff  is  entitled  to  a  decree  in  conformity  with  these 
conclusions.  Judgment  was  entered  accordingly,  and  from 
such  judgment  the  defendant  appeals  to  this  court. 

It  is  contended  by  the  appellant  that  the  testimony  of 
the  plaintiff  was  incompetent,  under  the  statutes  (Code 
Proc,  §  1646),  which  provides  that — 

"  in  an  action  or  proceeding  where  the  adverse  party  sues 
or  defends  as  executor,  administrator,  or  legal  represen- 
tative of  any  deceased  person,  or  as  deriving  right  or  title 
by,  through  or  from  am*^  deceased  person,  or  as  the  guar- 
dian or  conservator  of  the  estate  of  any  insane  person,  or 
of  any  minor  under  the  age  of  fourteen  years,  then  a  party 
in  interest  or  to  the  record  shall  not  be  admitted  to  testify 
in  his  own  behalf  as  to  any  transaction  had  by  him  with 
or  any  statement  made  to  him  by  any  such  deceased  or  in- 
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sane  person,  or  by  any  snch  minor  under  the  age  of  four- 
teen years." 

The  testimony  of  the  plaintiff  was  to  the  effect  that  he 
paid  for  this  land  with  his  separate  means;  that  the  deed 
was  made  to  his  wife;  that  his  wife  had  no  separate  prop- 
erty at  all  excepting  forty  dollars,  and  that  they  did  not 
accumulate  any  conmiunity  property  during  coverture. 
It  is  contended  by  the  respondent  that  this  was  not  testi- 
fying with  relation  to  any  transactions  with  the  deceased, 
but  we  are  inclined  to  think  that  in  substance  it  was.  The 
complaint  alleges  that  the  deed  to  the  property  was  made 
to  Laura  Spencer  in  trust  for  the  plaintiff,  and  if  there  is 
any  force  or  efficacy  to  plaintiff's  testimony  at  all,  it  must 
be  for  the  purpose  of  establishing  the  fact  alleged  in  the 
complaint  that  the  true  transaction  was  the  receiving  of 
the  deed  by  the  deceased  Laura  in  trust  for  the  plaintiff. 
If  it  woidd  be  incompetent,  as  it  surely  would  under  the 
statute,  for  the  plaintiff  to  testify  that  the  deed  was  not 
what  it  purported  on  its  face  to  be,  but  that  it  was  in  reality 
a  deed  in  trust  for  his  benefit,  then  it  would  be  incompe- 
tent to  allow  him  by  indirection  to  prove  that  which  the 
law  would  not  allow  him  directly  to  testify  to,  viz.:  the 
real  transaction  between  the  parties;  because,  if  this  deed 
was  given  to  Laura  in  trust  for  James,  it  must  have  been 
given  in  a  transaction  to  which  she  was  a  party.  Nettie 
TerrePs  defense,  if  she  has  any  defense,  is  derived  through 
the  interest  of  Laura  Spencer,  the  deceased,  in  this  prop- 
erty, and  hence,  we  think  that  the  plaintiff  was  not  a  com- 
petent witness  in  his  own  behalf  to  prove  any  fact  tending 
to  establish  this  trust,  which  would  deprive  the  defendant 
Xettie  Terrel  of  her  interest  in  the  estate.  The  rule  is  an- 
nounced as  follows  in  the  29  Am.  &  Eng.  Enc.  Law,  p. 
734: 

''  In  an  action  against  the  heir  of  a  deceased  person  to 
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establifih  and  enforce  an  alleged  resulting  trust  in  favor 
of  the  plaintiflF,  he  is  not  a  competent  witness  in  his  own 
behalf  to  prove  transactions  with  the  defendant's  ancestor 
which  tend  to  establish  the  trust;"  citing  many  cases  to 
sustain  the  text. 

It  is  contended  by  the  respondent  that  the  cases  cited 
and  relied  upon  by  the  appellant  are  from  states  where  the 
community  property  law  is  not  in  force;  that  in  those  cases 
the  grantee  in  the  deed  was  presumed  to  be  the  legal,  indi- 
vidual owner  of  the  property  conveyed;  while  the  presump- 
tion of  law,  in  the  absence  of  evidence  in  the  case  at  bar, 
is  that  the  property  was  the  property  of  the  community 
and  not  that  of  Laura  Spencer  in  whose  name  it  stands  of 
record.  We  hardly  see  how  the  respondent  can  obtain  any 
comfort  from  this  reasoning,  for  it  is  the  claim  of  the  ap- 
pellant here  that  this  property  is  community  property  and 
not  that  it  is  the  separate  property  of  Laura  Spencer,  and 
the  presumption  of  law  as  stated  by  the  respondent  would 
be  logically  in  favor  of  appellant's  contention. 

One  of  the  cases  cited  by  appellant,  viz. :  that  of  John- 
ston V.  Johnston,  138  HI.  386  (27  K  E.  930),  it  is  claimed 
by  the  respondent,  is  not  in  point,  for  the  reason  that  an 
actual  transaction  was  testified  to  by  the  party  in  interest 
in  that  case.  There  it  was  held  that  where  the  husband 
buys  property  and  has  it  conveyed  to  his  wife  under  a  ver- 
bal agreement  that  she  shall  deed  it  to  him,  but  she  dies 
without  doing  so,  and  he  brings  suit  against  the  infant 
daughter,  the  wife's  sole  heir,  to  have  the  title  decreed  in 
himself,  he  is  incompetent  as  a  witness  to  the  transaction 
between  himself  and  wife  under  the  statute  declaring  that 
in  actions  by  or  against  the  representatives  of  a  decedent, 
the  survivor  shall  not  give  evidence  of  the  transactions  by 
the  decedent.  After  holding  a  trust  void  for  other  rea- 
sons, the  court  in  that  case  said: 
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"  But  the  complainant  was  clearly  an  incompetent  wit- 
ness. The  opposite  party  defended  as  heir  of  her  deceased 
mother,  and  he  testified  in  his  own  behalf  and  at  his  own 
instance." 

The  testimony,  as  reported  in  that  case,  goes  beyond  a 
particular  transaction  and  is  as  broad  as  the  testimony  of 
the  plaintiff  in  this  case. 

In  Wolf  V.  Wolfy  158  Pa.  St.  621  (28  Atl.  164),  it  was 
held  that  where  defendants  claimed  that  their  father,  from 
whom  they  derived  title,  was  a  tenant  in  common  with 
plaintiff,  who  was  his  brother,  and  that  jJarol  partition  was 
made  between  them,  plaintiff  was  not  a  competent  witness, 
under  the  statute  which  is  substantially  the  statute  under 
discussion  here. 

In  Johnson  v.  Quarles,  46  Mo.  423,  it  was  held  that  in 
a  suit  against  the  heirs  of  a  deceased  person  for  certain 
lands,  on  the  claim  that  said  estate  had  been  purchased  by 
deceased  with  the  money  of  plaintiff  and  without  his  con- 
sent, the  testimony  of  claimant  as  to  money  advanced  de- 
ceased, and  other  facts  touching  the  purchase,  would  be  in- 
competent under  the  statute  pertaining  to  witnesses. 

In  Burleigh  v.  WhitCy  64  Me.  23,  it  was  held  that  the 
plaintiff  in  a  bill  in  equity  who  prosecutes  against  the  ad- 
ministrator and  heirs  of  a  deceased  person,  is  precluded 
from  testifying  except  in  respect  to  such  facts  as  are  tes- 
tified to  by  the  administrator  or  heirs  or  in  reference  to 
such  books  or  other  memoranda  of  the  deceased  as  they 
put  in,  and  the  court  in  its  expressed  opinion  very  well 
answers  the  objections  raised  by  argument  of  the  respon- 
dent, that  injustice  would  frequently  be  done  by  their  al- 
lowing the  character  of  testimony  admitted  in  this  case. 
The  court  says: 

"  The  doubt  expressed  by  Chancellor  Kent  in  Boyd  v. 
McLean^  1  Johns.  Ch.  582,  whether  parol  evidence  ever 
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ought  to  have  been  admitted  to  establish  a  resulting  trust, 
in  view  of  the  danger  and  uncertainty  of  this  mode  of 
proof  and  its  tendency  to  induce  perjury  and  consequent 
insecurity  of  paper  and  record  titles,  weighs  heavily  against 
the  admission  of  the  testimony  of  a  party  to  the  suit  seek- 
ing to  establish  such  trust  when  the  testimony  of  the  party 
originally  adversely  concerned,  cannot  be  had  because  of 
his  death,  and  his  representatives  and  heirs  are  thus  with- 
out the  means  of  meeting  a  claim,  which  may  be  purely 
fictitious,  by  any  direct  evidence.  We  regard  the  limita- 
tions imposed  by  our  legislature  upon  the  right  of  parties 
to  testify  in  suits  where  the  heirs  and  representatives  of 
deceased  persons  are  parties,  as  eminently  wise  and  just. 
It  is  better  that  a  negligent  man  should  occasionally  suf- 
fer a  loss  which  he  has  in  part  at  least  deserved  by  his  care- 
lessness, than  to  subject  the  property  of  all  to  the  machi- 
nations of  the  nimierous  horde  of  unscrupulous  adventurers 
in  litigation  at  such  an  evident  disadvantage.  Nor  are  we 
inclined  to  relax  in  any  degree  the  rule  adverted  to  in 
most  of  the  cases  that  in  order  to  establish  a  resulting  trust 
by  parol  evidence,  the  proof  must  be  full,  clear  and  con- 
vincing. Obviously  a  claim  so  inconsistent  with  the  tenor 
and  ordinary  effect  of  deeds  conveying  real  estate  ought 
not  to  be  allowed  except  upon  proof  sufficient  to  satisfy  a 
reasonable  mind  of  its  validity." 

While  there  are  some  cases  holding  that  circumstances 
tending  to  establish  the  resulting  trust  may  be  testified  to 
by  the  parties  in  interest,  we  are  satisfied  that  the  great 
weight  of  authority  is  the  other  way;  and  all  the  cases  in- 
sist, as  did  the  court  in  the  case  just  above  cited,  that  the 
evidence  must  be  clear,  explicit  and  convincing.  Even  if 
the  testimony  of  the  witness  in  this  case  were  admissible, 
there  is  not  sufficient  proof  in  this  regard  to  establish  the 
fact  that  the  deed  was  given  in  trust  for  the  plaintiff.  He 
was  careful  not  to  testify  to  anything  except  the  fact  that 
the  land  in  question  was  paid  for  with  his  own  money.  So 
far  as  the  testimony  of  the  plaintiff  was  concerned,  it  might 
have  been  a  gift  to  the  wife,  or  for  the  benefit  of  some  one 
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else.  There  certainly  is  no  resulting  trust  established,  even 
conceding  the  validity  of  his  testimony,  which  we  do  not. 
And  the  testimony  outside  of  that  of  the  plaintiflF  certainly 
is  not  sufficient  to  establish  a  trust  in  the  plaintiff.  There 
were  only  two  witnesses  beside  the  plaintiff,  one  a  sister 
of  the  plaintiff  and  the  other  Mrs.  Jackson,  the  party  who 
made  the  deed  to  the  property  in  question  to  Mrs.  Spencer. 
Mrs.  Jackson,  after  testifying  where  she  lived  and  that  she 
was  acquainted  with  Mr.  Spencer,  and  after  answering 
"  yes  "  to  the  question  as  to  whether  she  had  sold  Mr.  Spen- 
cer any  property,  testified  as  follows: 

"  Question.  You  may  go  ahead  and  state  if  you  had  any 
conversation,  or  if  there  was  any  requests,  whether  or  not 
there  was  any  requests  made  to  you  by  Mrs.  Spencer  be- 
fore these  deeds  were  made  out. 

"  (Objected  to  and  overruled.) 

"Answer.  Yes. 

"  Q.  Your  answer  was  she  did? 

"A.  Yes,  sir. 

"  Q.  Did  she  give  any  reason? 

"A.  I  understood  that  it  was  to  keep  his  first  wife  from 
getting  anything  out  of  the  property." 

There  was  no  cross-examination,  and  this  was  all  the 
testimony  of  Mrs.  Jackson.  There  is  nothing  here  to  in- 
dicate that  this  property  was  to  be  held  by  her  for  the  bene- 
fit of  the  plaintiff,  or  that  the  property  spoken  of  was  the 
property  in  dispute.  In  fact  the  testimony  is  scarcely 
worthy  of  consideration  and  really  establishes  no  fact  at 
issue  in  the  case.  The  testimony  of  Mrs.  Warner,  the  only 
other  witness,  was  as  follows: 

"  Question.  Mrs.  Warner,  what  relation  do  you  bear  to 
the  plaintiff  in  this  case? 

"Answer.  Plaintiff  is  my  brother. 

"  Q.  Was  you  acquainted  with  Mrs.  Spencer  during 
her  life  time? 

"A.  Yes,  sir. 
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"  Q.  You  may  state,  Mrs.  Warner,  whether  you  had  any 
conversation  with  Mrs.  Spencer  during  her  life  time,  and 
how  long  it  was  before  her  death,  in  regard  to  taking  any 
deeds  which  she  received  of  property  in  Castle  Kock. 

"A.  Yes,  sir;  in  May  she  was  down  to  my  house  on  a 
visit,  in  May  before  she  died  in  July.  We  were  talking 
about  property  and  shp  said,  *  Our  property  is  all  in  my 
name,  and  some  day  I  intend  to  have  it  fixed  up  different.' 

"  Q.  How  long  before  her  death  was  this? 

"A.  That  was  in  May;  she  died  in  July." 

It  would  seem  that  such  testimony  as  this  was  scarcely 
worthy  of  comment.  It  cannot  be  possible  that  under  any 
authority  the  sanctity  which  attaches  to  a  solenm  instru- 
ment like  a  deed  could  be  swept  aside  and  destroyed  by  in- 
definite testimony  of  this  kind.  Nor  would  it  benn  accor- 
dance with  justice,  even  admitting  the  testimony  of  the 
plaintiff,  that  he  had  paid  for  this  property  out  of  his 
separate  estate,  to  allow  such  testimony,  coupled  with  in- 
definite expressions  used  by  the  last  two  witnesses,  to  over- 
come the  solemn  declarations  of  a  deed,  and  to  overcome 
the  other  suspicious  circumstances  in  this  case  that  the  hus- 
band, years  after  the  execution  of  this  deed  to  his  wife 
and  after  her  death,  had  solemnly  announced  in  a  formal 
petition  to  the  superior  court  that  the  property  scheduled, 
which  embraced  the  property  in  litigation  here,  was  com- 
munity property,  and  had  asked  to  be  appointed,  and  was 
appointed,  administrator  of  said  community  property. 

But  it  is  contended  by  the  respondent  that  he  was  en- 
titled to  a  judgment  on  the  pleadings,  under  the  rule  an- 
nounced by  this  court  in  Seattle  National  Bank  v.  Carter^ 
13  Wash.  281  (43  Pac.  331),  and  that  the  judgment  of  the 
court  was  probably  based  upon  the  pleadings  rather  than 
upon  the  testimony.  An  examination  of  the  answer  con- 
vinces us  that  it  does  not  fall  within  the  rule  announced 
in  the  case  above  cited.    While  there  is  some  considerable 
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repetition  in  the  answer,  and  in  one  allegation  it  is  asserted 
that  the  property  was  commnnity  property  and  in  another 
that  it  was  the  separate  property  of  Laura  Spencer,  it  is  not 
hard  to  determine  that  the  intention  of  the  defendant  was 
to  plead  the  commnnity  character  of  the  property  through- 
out the  answer.  Paragraph  7  contains  the  apparently  con- 
tradictory statement  that  the  property  was  separate  prop- 
erty. Paragraph  8  concludes  that  Ifettie  Terrel,  by  virtue 
of  herself  and  plaintiff  being  the  only  heirs  at  law  of  said 
decedent,  is  and  at  all  times  since  the  death  of  said  Laura 
Spencer  was  the  owner  of  an  undivided  one-half  interest 
in  all  of  said  real  property  and  said  personal  property  sub- 
ject to  administration  and  payment  of  the  debts  of  the  de- 
ceased; showing  conclusively  that  the  intention  of  the  de- 
fendant was  to  claim  only  a  community  interest  in  the 
property.    This  idea  is  again  expressed  in  paragraph  9. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  the  lower  court  to  enter  a  decree  de- 
claring the  property  to  be  the  community  property  of 
Laura  Spencer  and  James  Spencer,  and  awarding  costs  to 
the  defendant. 

Scott,  C.  J.,  and  Reavis,  J.,  concur* 

Anders,  J.,  concurs  in  the  result. 


[No.  2588.    Decided  September  7, 1897.] 

The   State   of  Washington,  Respondent,  v.  Thomas 
O'Hara,  Appellant 

CRIMINAL  LAW  —  COMPELLING  ACCUSED  TO  CRIMINATE  HIMSELF — APPEAL 
—  SUFFICIENCY  OF  EVIDENCE. 

Although  a  defendant  in  a  criminal  prosecution  offers  himself 
as  a  witness  in  his  own  behalf,  he  cannot  be  compelled  to  tes- 
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tify  to  matters  tending  to  criminate  him,  under  the  constitutional 
guaranty  that  "  no  person  shall  he  compelled  In  any  criminal 
case  to  give  evidence  against  himself." 

While  it  is  the  plain  province  of  the  jury  under  the  law  to 
weigh  the  testimony,  yet,  when  it  becomes  evident  that  the  ac- 
cused has  been  convicted  of  a  crime  without  any  testimony  having 
been  introduced  against  him,  it  becomes  the  duty  of  the  courts 
to  interfere  and  set  aside  such  verdict. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Prather,  Judge.    Reversed. 

Hopkins  &  Onstine,  George  WathinSj  and  A.  D.  TTtZson, 
for  appellant. 

John  A.  Pierce,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  was  indicted  for  the  crime 
of  arson,  and  on  trial  was  convicted  and  sentenced  to  the 
penitentiary.  The  state  oflFered  in  evidence  some  letters 
and  a  trespass  notice  purporting  to  have  been  written  and 
signed  by  the  defendant.  These  were  admitted  over  the 
objection  of  the  defendant,  and  were  filed  as  exhibits  in 
the  case.  After  the  state  had  rested,  and  the  defendant 
was  introduced  as  a  witness  in  his  own  behalf,  upon  cross- 
examination,  over  his  objections,  he  was  compelled  to  tes- 
tifv  that  the  letters  and  notice  above  referred  to  had  been 
written  by  him.  This  is  alleged  as  error  by  the  appellant, 
and  we  think  it  tmquestionably  was  error  on  the  part  of 
the  court  and  was  in  violation  of  section  9  of  article  1  of 
the  constitution,  which  provides  that  no  person  shall  be 
compelled  in  any  criminal  case  to  give  evidence  against 
himself.  The  state  had  not  been  able  to  identify  the  hand- 
writing of  the  defendant,  and,  had  it  not  been  for  the  tes- 
timony of  the  defendant  above  referred  to,  the  identifi- 
cation could  not  have  been  made.  The  testimony  was 
therefore  against  the  interests  of  the  defendant.    This  error 
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would  be  suJSicient  to  reverse  this  ease,  for  a  constitutiona] 
right  of  the  defendant  has  been  invaded;  but,  in  view  of 
the  fact  that  the  case,  if  re-tried,  will  probably  come  back 
here  upon  the  same  testimony^  we  have  examined  the  tes- 
timony and  concluded  that  it  is  entirely  insufficient  to 
convict  the  defendant  of  the  crime  charged. 

When  the  state  rested  the  defendant  moved  the  court 
to  discharge  the  prisoner  upon  the  following  grounds:  (1) 
That  the  state  had  failed  to  prove  that  the  fire  was  of 
incendiary  origin;  (2)  That  the  evidence  of  the  state  was 
insufficient  to  sustain  a  verdict  of  guilty;  (3)  That  there 
was  no  evidence  tending  to  connect  the  defendant  with 
the  fire  in  any  way.  This  motion  was  overruled.  It  is 
true  that,  after  the  state  had  rested  and  the  defendant  had 
rested,  the  state  introduced  a  witness  who  testified  that  in 
his  opinion  the  handwriting  in  the  exhibits  was  the  same 
as  the  handwriting  in  an  anonymous  and  threatening  note 
which  was  found  on  the  premises  and  adjacent  to  the  burnt 
building.  This  testimony  was  exceedingly  weak,  and  a 
comparison  of  the  note  with  the  exhibits  referred  to  con- 
vinces us  that  there  is  no  similarity  whatever  in  the  hand- 
writing. However,  the  testimony  of  the  expert  went  to 
the  jury,  and  they  probably  had  a  right  to  consider  it, 
weak  as  it  was.  But  at  the  time  this  motion  was  made, 
this  testimony  had  not  been  introduced,  and  the  state  had 
absolutely  failed  to  connect  the  defendant  in  any  way  with 
the  commission  of  this  crime,  if  a  crime  had  been  com- 
mitted. There  is  nothing  to  be  said  of  this  testimony  ex- 
cept that  there  was  no  testimony  at  all  introduced  which 
would  direct  a  reasonable  suspicion  towards  this  defend- 
ant, and,  while  it  is  the  plain  province  of  the  jury  under 
the  law  to  weigh  the  testimony,  yet  when  it  becomes  evi- 
dent that  a  citizen  has  been  convicted  of  a  crime  without 
any  testimony  having  been  introduced  against  him,  it  be- 
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comes  the  duty  of  the  courts  to  interfere 'and  set  aside  such 
a  verdict. 

The  judgment  will  be  reversed  and  the  case  remanded 
with  instructions  to  the  court  to  grant  the  motion  to  dis- 
charge the  defendant. 

Scott,  C.  J.,  and  Andees  and  Reavis,  JJ.,  concur. 

ON  PETITION  FOE  BB-HEABINO. 

Per  Curiam. — The  respondent  in  its  petition  for  re-hear- 
ing complains  that  the  court  did  not  pass  upon  its  motion 
to  strike  the  statement  of  facts  filed  in  this  cause,  and  be- 
cause the  opinion  was  based  upon  the  consideration  of  said 
statement  of  facts.  The  court  did  consider  the  motion  and 
overruled  the  same,  which,  however,  it  neglected  to  men- 
tion in  its  opinion  upon  the  merits.  The  petition  for  re- 
hearing will  be  denied. 


[No.  2477.    Decided  September  8,  1897. < 

The  National  Bank  of  Commerce  of  Seattle,  Ajh 
pellantf  v.  Luke  Lock  et  aL,  Defendants^  Seattle 
<fc  Rainier  Beach  Railway  Company,  Respondent. 

vendor's  lien  —  ASBIOMMBNT — MOBTGAOB8  —  SUFFICIENCY  OF  DESCRIP- 
TION. 

Upon  assignment  of  a  promissory  note  for  the  purchase  price 
of  land,  the  vendor's  lien  upon  the  land  passes  also. 

A  mortgage,  decree  of  foreclosure,  and  sheriff's  deed  covering 
the  property  of  a  railway  company,  which  describes  the  property 
as  all  the  property,  real,  personal  and  mixed,  now  owned  or  here- 
after to  be  acquired  by  said  railway  company,  will  not  create 
a  lien  upon  or  pass  title  to  a  piece  of  real  estate  owned  by  the 
railway  company  but  not  used  by  it  in  connection  with  the  opera- 
tion of  its  road,  as  against  a  purchaser  of  such  real  estate  from 
the  mortgagor. 
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Appeal  from  Superior  Court,  King  County. — Hon, 
J.  W.  Langley,  Judge.    Eeversed. 

Smith  &  Cole,  for  appellant. 

Josiah  Collins,  and  L.  B.  Stedman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuwBAB,  J. — On  March  16,  1891,  the  Rainier  Avenue 
Electric  Railway  Company  was  the  owner  in  fee  simple 
and  in  possession,  free  from  incumbrance,  of  the  east  half 
of  lot  20  (excepting  a  strip  66  feet  wide  off  the  south 
side  thereof),  of  the  plat  of  Lake  Dell  in  King  county, 
Washington,  containing  two  acres  of  land.  On  that  date 
said  company  executed  and  delivered  to  defendant  Luke 
Lock  a  bond  for  a  deed  of  said  two  acres,  agreeing  on  or 
before  two  years  to  convey  said  premises  to  Lock,  provided 
Lock  on  or  before  said  two  years  paid  to  it  the  sum  of 
$600  with  ten  per  cent,  interest.  Lock  at  that  time,  in 
consideration  of  the  bond,  executed  and  delivered  to  the 
order  of  the  said  Rainier  Avenue  Electric  Railway  Com- 
pany his  promissory  note  for  $600,  payable  on  or  before 
two  years  from  said  date,  bearing  ten  per  cent,  interest. 
Lock  entered  into  possession  of  the  land,  erected  a  dwelling 
house  thereon  and  made  other  improvements,  remaining 
in  possession  until  about  September,  1894,  when  he  left 
the  premises.  On  October  1,  1892,  the  note  was  trans- 
ferred by  the  Rainier  Avenue  Electric  Railway  Company 
to  the  appellant,  the  National  Bank  of  Comimerce  of  Seat- 
tle. At  the  time  said  note  was  assigned  appellant  was  in- 
formed by  said  payee,  the  Rainier  Avenue  Electric  Rail- 
way Company,  that  the  payment  of  the  note  was  secured  by 
a  lien  upon  real  estate  near  Columbia,  which  is  in  the 
vicinity  of  said  two  acres  of  land.  There  is  no  dispute 
but  that  the  plaintiff  is  still  the  owner  and  holder  of  said 
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note,  no  part  of  which  has  ever  been  paid.  In  fact,  the 
court  found  that  the  plaintiff  was  the  owner  and  holder 
of  said  note.  Prior  to  the  transfer  of  this  note,  viz. :  on 
August  20,  1892,  the  Rainier  Avenue  Electric  Railway 
Company  executed  to  one  Edmiston  a  mortgage  to  secure 
payment  of  a  promissory  note,  which  said  mortgage  was, 
on  October  7,  1892,  duly  filed  for  record  in  King  coimty. 
Said  note  and  mortgage  were  thereafter,  for  a  valuable 
consideration  and  before  maturity,  assigned  to  Charles  E. 
Cotting,  who  foreclosed  said  mortgage.  At  the  sheriff's 
sale  under  said  proceeding  the  property  was  purchased  by 
r.  H.  Osgood,  who  subsequently  sold  the  same  to  defend- 
ant, the  Seattle  &  Rainier  Beach  Railway  Company.  This 
action  was  brought  to  foreclose  the  lien  of  the  National 
Bank  of  Commerce  of  Seattle  on  the  said  two  acres  of 
land.  The  bond  given  to  Lock  was  never  recorded.  At 
the  trial,  however,  the  allegations  of  the  complaint  in  ref- 
erence to  the  execution  and  delivery  of  the  bond  for  the 
deed  were  proven,  also  the  execution  and  delivery  of  the 
$600  note  to  said  Rainier  Avenue  Electric  Railway  Com- 
pany, and  the  assignment  to  plaintiff  of  the  $600  note. 

None  of  the  defendants  except  the  Seattle  &  Rainier 
Beach  Railway  Company  appeared  to  contest  plaintiff's 
claim  to  said  two  acres.  Said  defendant  (respondent  here) 
offered  in  evidence  the  mortgage  of  the  Rainier  Avenue 
Electric  Railway  Company  to  Edmiston,  the  sheriff's  deed 
to  Osgood,  and  the  deed  fiom  Osgood  to  defendant,  the 
Seattle  &  Rainier  Beach  Railway  Company.  The  con- 
clusion of  the  court  was,  after  finding  the  facts  which  were 
substantially  conceded,  that  the  plaintiff  had  no  interest; 
that  plaintiff's  complaint  should  be  dismissed  for  lack  of 
equity,  and  that  the  defendant,  the  Seattle  &  Rainier 
Beach  Railway  Company,  is  the  owner  of  said  premises 
free  and  clear  from  any  right,  title  or  interest  that  said 
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Lock  may  have  therein  by,  through  or  under  the  bond  or 
agreement  hereinabove  referred  to. 

It  is  contended  by  the  appellant  that  with  the  assign- 
ment to  defendant  of  the  Lock  note  of  $600,  there  passed 
also  the  lien  on  said  two  acres.  This  contention,  we  think, 
is  correct  under  the  authorities.  2  Jones,  Liens,  §  1119; 
Oessner  v.  Palmateer,  89  Cal.  89  (24  Pac.  608). 

And  it  is  insisted  that  if  this  be  true  there  can  be  no 
adverse  claim  raised  to  plaintiff's  title  thereto  except  by 
the  defendant,  Seattle  &  Rainier  Railway  Company.  It 
is  also  insisted  by  the  appellant  that  the  mortgage  exe- 
cuted to  Edmiston  by  the  Rainier  Avenue  Electric  Rail- 
way Company  was  too  indefinite  in  its  description  to  estab- 
lish a  lien  upon  the  land  in  question,  and  that  the  sheriff's 
deed  to  Osgood,  the  purchaser  at  the  foreclosure  sale,  and 
the  deed  from  Osgood  to  defendant,  the  Seattle  &  Rainier 
Beach  Railway  Company,  were  equally  indefinite  and  fatal 
to  the  interests  of  the  respondent.  It  is  conceded  that  the 
respondent  obtains  its  title,  if  title  it  has,  through  these  in- 
struments. In  none  of  these  instruments  is  the  land  in 
question  referred  to  other  than  in  the  general  description 
of  all  the  property,  real,  personal  and  mixed,  now  owned 
or  hereafter  to  be  acquired  by  the  Rainier  Avenue  Elec- 
tric Railway  Company.  The  decree  and  order  of  sale  pro- 
vide that  "said  mortgaged  property  shall  be  sold  as  an 
entirety  in  one  lot  and  shall  not  be  severed  or  sold  in 
parcels,  but  the  same  shall  be  sold  absolutely  and  with- 
out any  right  of  redemption,  statutory  or  otherwise,  after 
«uch  sale." 

It  is  contended  by  the  respondent  that  there  was  no  lien 
incident  to  the  transfer  or  assignment  of  the  Lock  note, 
for  the  reason  that  it  was  given  as  security  for  the  payment 
of  the  note  already  in  existence.  But  it  seems  to  us  that 
under  the  finding  of  the  court  that  the  plaintiff  was  owner 
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and  holder  of  said  note  and  that  it  had  not  been  paid, 
the  manner  in  which  it  came  into  possession  or  ownership 
of  it  would  not  be  material.  The  authorities  are  uniform 
in  holding  that  a  deed  of  this  kind  is  invalid  so  far  as 
the  property  not  described  is  concerned. 

Passing  the  want  of  description  in  the  other  exhibits, 
Mr.  Freeman  in  his  work  on  Executions,  vol.  2  (2d  ed.), 
§  281,  says: 

"  So  the  deed,  being  the  conveyance  of  the  defendant's 
title,  and  the  final  evidence  of  the  extent  of  the  purchaser's 
acquisition,  ought  to  be  specific  and  free  from  ambiguity." 

Again: 

"  Where  the  description  is  so  imperfect  that  it  cannot 
be  ascertained  therefrom  what  property,  was  levied  upon 
or  sold,  the  proceedings  must  be  regarded  as  void,  and,  as 
a  general  rule,  cannot  be  supported  by  showing  by  the 
ofiicer  what  he  intended  to  sell." 

The  description  in  all  these  exhibits,  it  must  be  seen, 
is  of  the  character  spoken  of  by  the  author.  It  would  be 
impossible  from  the  mortgage  recorded,  from  the  notice 
of  sale  or  from  the  deed,  for  a  person  to  tell  that  the  par- 
ticular land  in  question  here  was  mortgaged,  levied  upon 
or  sold.  See,  also,  2  Devlin,  Deeds,  §  1432;  Herrich  v. 
Ammerman,  32  Minn.  544  (21  N.  W.  836). 

Our  statutes  provide  that  the  execution  enforcing  the 
decree  shall  contain  a  description  of  the  mortgaged  prop- 
erty. They  also  provide  (Code  Proc,  §  600),  that  the 
notice  of  sale  shall  particularly  describe  the  property  to 
be  sold.  This  rule  of  law  in  fact  is  not  gainsaid  by  the 
respondent,  but  he  insists  that  the  law  is  different  when 
applied  to  mortgages  given  by  railroad  companies,  and 
many  cases  are  cited  to  sustain  the  proposition  that  a  de- 
cree ordering  the  sale  of  a  railroad  and  of  property  rights 
and  franchises  thereunto  appertaining  or  thereafter  ac- 
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quired  would  be  construed  to  cover  the  entire  real  estate 
owned  by  such  company  at  the  time  of  making  the  mort- 
gage^ and  real  estate  subsequently  acquired. 

We  have  examined  the  cases  cited  by  the  respondent, 
but  do  not  consider  them  in  point  from  the  fact  that  the 
cases  involve  real  estate  which  was  owned  and  operated 
for  railroad  purposes;  for  while  the  courts  unquestionably 
hold  this  to  be  the  law,  none  of  them  have  gone  to  the 
extent  of  holding  that  this  nile  applies  to  land  that  is  not 
owned  by  the  companies  for  the  purpose  of  aiding  the  ope- 
rations of  the  railroad;  but  the  inference,  and  even  the 
announcement,  in  many  of  the  cases  cited  is  exactly  to 
the  contrary.  It  does  not  appear  that  this  land  was  in 
any  way  connected  with  the  operation  of  the  road.  In 
fact,  it  was  situated  a  considerable  distance  from  the  road, 
and  could  not  have  been  used  in  the  operation  of  the  road. 
No  one  would,  therefore,  have  had  notice  of  the  trans- 
fer of  this  land  either  by  the  mortgage  or  any  subsequent 
proceeding.  In  fact,  in  this  case  Osgood,  the  execution 
purchaser  and  respondent's  grantor,  frankly  testified  that 
he  had  no  knowledge  at  the  time  of  his  purchase  at  said 
sheriff's  sale  that  he  was  acquiring  any  title  to  the  prop- 
erty in  litigation  herein;  also  that  he  had  no  knowledge 
that  he  was  conveying  any  interest  or  title  in  or  to  said 
land  in  his  deed  to  defendant,  and  that  said  respondent 
herein  did  not  know  of  any  claim  or  title  that  it  had  to 
said  land  until  approached  by  counsel  for  plaintiff  in  re- 
gard to  the  same  about  the  time  of  the  beginning  of  the 
present  action. 

We  think  the  court  misunderstood  the  law  relative  to 
mortgages  by  railroad  companies  and  that  it  committed 
error  in  its  conclusions  of  law.  The  judgment  will,  there- 
fore, be  reversed  and  the  cause  remanded  with  instructions 
to  grant  the  prayer  of  the  plaintiff. 

Scott,  C.  J.,  and  Eeavis  and  Andees,  JJ.,  concur. 
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[No.  2518.    Decided  September  10.  1897.] 

George  D.  Bennett  et  ai.,  Appellants,  v.  Northern 
Pacific  Railroad  Company  and  Andrew  F.  Bur- 
leigh, Receiver,  Respondents. 

ACTION  AGAINST  BBCBITBR  —  LEAVE  TO  SUB. 

An  action  against  a  receiver  of  a  railroad  company  appointed 
by  a  court  of  the  United  States,  to  Quiet  title  to  lands  claimed  by 
plaintiff  under  the  homestead  laws  of  the  United  States,  but  which 
had  been  subsequently  patented  to  the  railroad,  cannot  be  main- 
tained without  leave  of  the  court  appointing  the  receiver,  as  the 
bare  allegation  in  the  complaint  that  the  receiver  claims  some 
interest  in  the  lands  adverse  to  plaintiff  will  not  bring  the  case 
within  the  provisions  of  26  U.  S.  St.  at  Large,  p.436,  §3,  per- 
mitting suit  against  any  such  receiver  without  the  previous  leave 
of  the  court  in  which  he  was  appointed,  when  the  suit  is  "in  re- 
spect of  any  act  or  transaction  of  his  in  carrying  on  the  bus- 
iness connected  with  such  property." 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Mason  Irwin,  Judge.     Affirmed. 

W.  H,  Abel  (Henry  C  Whitney,  of  counsel),  for  ap- 
pellants. 

Fred  M.  Dudley  (Crowley  &  Orosscup,  and  Dudley^ 
Bunn  &  Dudley,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  the  appel- 
lants against  the  Northern  Pacific  Railroad  Company  and 
Andrew  F.  Burleigh,  receiver  thereof,  alleging  in  their 
complaint  that  they  had  settled  upon,  improved  and  culti- 
vated the  lands  in  question  in  compliance  with  the  pro- 
visions of  the  homestead  laws  of  the  United  States,  and 
that  they  offered  to  make  preliminary  homestead  entries 
of  said  lands  respectively  before  the  register  and  receiver 
of  the  land  office  at  Olympia,  Washington,  the  same  be- 
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ing  the  land  office  of  the  district  in  which  the  lands  under 
consideration  are  situated;  that  they  tendered  the  neces- 
sary proofs  and  fees,  but  that  the  register  and  receiver,  act- 
ing under  a  mistake  of  law,  refused  and  rejected  their  sev- 
eral applications,  giving  as  a  reason  for  so  refusing  and  re- 
jecting them  that  the  lands  were  embraced  in  the  grant 
of  lands  to  the  Northern  Pacific  Railroad  Company  under 
a  joint  resolution  of  Congress  of  May  31,  1870,  and  that 
they  were  a  part  of  said  grant.  The  complaint  alleges 
the  issuance  and  deliverance  to  the  respondent,  the  North- 
em  Pacific  Railroad  Company,  by  the  executive  branch  of 
the  United  States  government,  of  patents  for  said  lands, 
on  October  29,  1895;  alleges  that  the  Northern  Pacific 
Railroad  Company  claimed  an  interest  in  the  said  lands 
adverse  to  that  of  plaintiffs  severally,  and  prayed  that  such 
adverse  claim  of  interest  may  be  determined  by  the  court; 
that  the  title  of  the  plaintiffs  may  be  severally  declared 
valid  and  quieted  as  against  defendants,  and  that  plain- 
tiffs* right  of  possession  be  thereby  assured,  and  that  the 
defendants  may  be  decreed  to  have  no  estate  in  the  prem- 
ises and  be  enjoined  from  in  any  manner  injuring  or  hin- 
dering plaintiffs  in  their  possession.  To  this  complaint, 
which  was  the  second  amended  complaint,  the  respondents 
interposed  a  demurrer,  upon  the  grounds  among  others 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants  or  either  of 
them,  because  no  leave  of  court  was  obtained  to  bring 
this  action,  nor  to  sue  said  receiver.  This  demurrer  was 
sustained.  Judgment  was  entered  dismissing  the  com- 
plaint, and  from  said  judgment  appeal  is  taken  to  this 
court. 

The  first  point  in  the  brief  of  the  respondents  is  that 
the  court  was  without  jurisdiction  to  try  an  action  against 
the  receiver  of  the  Northern  Pacific  Railroad  Company 
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or  the  property  in  his  custody  without  leave  of  that  court 
by  which  the  receiver  was  appointed,  and  a  number  of 
oases  are  cited  to  sustain  this  contention.  It  has  been  the 
well  established  law  in  this  country  that  property  which 
was  in  the  hands  of  a  receiver  was  in  custodia  legis;  that 
the  receiver  was  but  an  officer  or  arm  of  the  court,  and 
that  it  would  lead  to  confusion  and  to  the  clashing  of 
jurisdictions  for  any  court  to  assume  jurisdiction  over  prop- 
erty which  was  in  the  custody  and  under  the  supervision 
and  control  of  another  court;  and  hence  courts  have  re- 
fused to  assume  such  jurisdiction  excepting  by  leave  of 
the  court  which  appointed  the  receiver.  Such  has  been 
especially  the  well  established  law  since  the  decision  in 
the  cases  of  Barton  v.  Barbour,  104  U.  S.  126,  and  Davis 
V.  Oray,  16  Wall.  203.  Under  these  decisions  it  is  evi- 
dent that  this  action  could  not  have  been  legally  brought 
without  the  consent  of  the  court  which  appointed  the  re- 
ceiver. 

This  general  rule,  however,  is  not  disputed  by  the  ap- 
pellant, but  he  contends  that  since  the  passage  of  the  act 
of  Congress  approved  August  13,  1888  (25  U.  S.  St  at 
Large,  p.  436),  giving  leave  to  sue  the  receiver  appointed 
by  the  federal  court,  the  rule  is  no  longer  in  force.  Sec- 
tion 3  of  the  law  upon  which  the  appellant  relies  is  as  fol- 
lows: 

"  That  every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued 
in  respect  of  any  act  or  transaction  of  his  in  carrying 
on  the  business  connected  with  such  property,  without  the 
previous  leave  of  the  court  in  which  such  receiver  or  man- 
ager was  appointed;  but  such  suit  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed,  so  far  as  the  same  shall 
be  necessary  to  the  ends  of  justice.*' 

It  is  difficult  to  tell  exactly  what  is  meant  by  this  sec- 
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tion  of  the  law  and  by  the  qualification  that  "  such  suit 
shall  be  subject  to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was  appointed." 
If  the  law  had  been  to  the  effect  that  the  judgment  re- 
sulting from  such  suit  should  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  such  receiver  or 
manager  was  appointed,  there  would  have  been  no  chance 
for  confusion  in  the  jurisdiction  of  the  courts;  for  in  any 
case,  to  preserve  the  estate  and  rights  of  all  parties  in  in- 
terest, whether  parties  in  the  cburt  in  which  the  receiver 
was  appointed  or  parties  to  the  action  in  the  court  wherein 
the  receiver  is  sued  independently,  it  must  necessarily  fol- 
low that  the  court  which  appointed  the  receiver,  and  in 
whose  custody  the  property  rests,  must  be  the  court  which 
supervises  or  directs  the  payment  of  the  judgment  obtained 
in  the  other  court.  In  other  words,  the  judgment  of  the 
other  court  simply  establishes  a  lien  and  the  court  appoint- 
ing the  receiver  directs  its  enforcement.  But  this  law,  as 
we  have  before  indicated,  provides  that  the  suit  itself  shall 
be  subject  to  the  general  equity  jurisdiction  of  the  ap- 
pointing court. 

In  Central  Trust  Co.  v.  East  Tennessee^  7.  &.  (?.  By. 
Co.j  69  Fed.  523,  the  court  was  of  the  opinion  that  the 
intention  of  the  act  was  only  to  give  a  right  to  sue  the 
receiver  in  the  court  which  appointed  him  without  first 
obtaining  the  leave  of  said  court;  that  that  was  the  court 
which  sequestrated  the  property  of  the  estate,  and  the  only 
court  which  could  have  jurisdiction  over  it.  But  after 
expressing  its  views  in  this  regard,  the  court  says  that  it  was 
prevented  from  giving  this  construction  to  the  law  by  rea- 
son of  the  decision  of  the  United  States  supreme  court  in 
the  case  of  McNuUa  v.  Lochridge,  141  U.  S.  327  (12  Sup. 
Ct.  11),  in  which  case  it  was  decided  that  suit  might  be 
brought  in  a  court  other  than  the  court  appointing  the 
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receiver,  against  the  receiver,  without  consent  of  the  ap- 
pointing power;  and  this  is  the  case  which  it  is  insisted 
by  appellants  controls  this  question.  It  is  insisted  that  in 
that  case  the  supreme  court  of  the  United  States,  as  well 
as  the  supreme  court  of  the  state  of  Illinois,  held  that  the 
power  to  sue  was  unlimited  and  that,  in  substance,  no  dis- 
tinction could  be  drawn  between  the  different  kinds  of  ac- 
tions which  were  entitled  under  the  law  above  quoted  to 
be  brought  without  leave  of  court. 

But  an  examination  of  these  cases  satisfies  us  that  it  was 
not  the  intention  of  the  supreme  court  either  of  Illinois 
or  of  the  United  States  to  prescribe  such  an  unlimited  ap- 
plication of  the  rule.  It  must  be  borne  in  mind  that  the 
question  in  this  case  is  whether  the  complaint  in  this  ax*tion 
states  any  act  on  the  part  of  the  receiver  which  is  an  act 
or  transaction  of- his  in  carrying  on  the  business  connected 
with  the  property.  The  action  in  McNulta  v.  Lochridgtj 
supra,  was  an  action  for  personal  damages,  Thomas  Molo- 
hon  and  Mary  E.  Molohon  having  been  killed  by  an  engine 
while  attempting  to  cross  the  track  of  the  "Wabash,  St. 
Louis  &  Pacific  Railway  Company,  and  the  administrator 
Lochridge  brought  the  action  for  damages,  which  resulted 
in  a  verdict  for  $6,000.  This  judgment  was  afterwards  af- 
firmed in  the  appellate  court.  At  the  time  of  the  accident 
one  Thomas  Cooley  was  acting  as  receiver  of  the  Wabash, 
St.  Louis  &  Pacific  Railway  Company.  Cooley  after- 
wards resigned  and  before  the  action  for  damages  was 
brought,  McXulta  was  appointed  receiver.  It  seems  to 
have  been  conceded  in  that  case  that  that  was  an  action  or 
transaction  by  the  receiver  which  fell  within  the  provi- 
sions of  the  law,  but  the  contention  was  that  the  action 
could  not  be  brought  against  the  receiver  who  had  been 
appointed  after  the  alleged  damages  had  been  sustained, 
and  that  an  action  at  law  could  not  be  maintained  against 
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one  receiver  for  the  tort  of  his  predecessor;  and  further, 
the  acts  of  the  receiver  or  his  servants  were  not  the  acts  of 
the  corporation,  nor  could  they  control  either  the  receiver 
or  his  employees.  The  court  held  that  an  action  at  law 
could  be  maintained  against  a  receiver  for  the  torts  of  his 
predecessor  in  the  same  receivership,  and  that  a  receiver 
of  a  railroad  company  who  was  exercising  the  franchises 
of  such  company  and  operating  its  road  in  his  official  ca- 
pacity was  amenable  to  the  same  rules  and  liabilities  that 
were  applicable  to  the  company  when  it  was  operating  the 
road  by  virtue  of  the  same  franchises.  The  principal  dis- 
cussion was  on  the  question  of  the  continuing  liability  of 
the  receiver.  The  act  of  Congress  which  we  have  been 
discussing  was  discussed  and  construed  with  reference  to 
this  question,  and  while  the  supreme  court  of  the  United 
States,  in  affirming  the  judgment  in  a  very  brief  opinion, 
uses  the  words  attributed  to  it  by  the  appellants,  viz. :  "As 
the  right  given  by  the  statute  to  sue  for  the  acts  and  trans- 
actions of  the  receivership  is  unlimited,  we  cannot  say  that 
it  should  be  restricted  to  causes  of  action  arising  from  the 
conduct  of  the  receiver  against  whom  the  suit  is  brought, 
or  his  agents,"  the  concluding  sentence,  as  well  as  the  whole 
opinion,  shows  that  the  word  "  unlimited  "  was  applied 
to,  and  that  the  limitation  considered  in  the  case  was  the 
limitation  applied  to,  the  receiver  so  far  as  the  duration  of 
his  appointment  was  concerned.  It  could  not  have  been 
the  intention  of  the  court  to  have  laid  down  the  rule  that 
this  law  provided  for  actions  unlimited  against  the  receiver, 
for  in  Be  Tyhr,  149  U.  S.  164  (13  Sup.  Ct.  785),  the 
contrary  doctrine  was  announced  and  a  limitation  placed 
upon  the  provisions  of  the  act;  and,  while  the  circumstances 
in  that  case  were  not  similar  to  those  in  the  case  at  bar, 
the  decision  shows  that  it  was  not  the  opinion  of  the  court 
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that  the  act  provided  for  unlimited  actions  against  the  re- 
ceivers. 

The  case  of  Central  Trust  Co.  v.  Railway  Co,y  supra^ 
Avas  an  action  by  persons  having  claims  against  the  receivers 
which  they  refused  to  allow,  and  as  a  matter  of  course 
would  fall  within  the  plain  provisions  of  the  act  of  Con- 
gress which  is  under  consideration.  And  so  with  the  case 
of  McNulta  V.  Lochridge.  That  was  an  action  for  damages 
which  were  sustained  by  the  alleged  negligence  of  the  ser- 
vants of  the  company  in  operating  the  road  under  the  su- 
pervision of  the  receiver,  and  the  act  of  the  receiver  be- 
ing the  act  of  the  company  it  of  course  fell  within  the 
provisions  of  the  statute. 

The  case  of  Missouri  Pacific  Ry.  Co.  v.  Texas  Pacific 
Ry.  Co.y  41  Fed.  311,  cited  by  the  appellants,  seems  to 
us  not  to  be  in  point  in  any  manner  whatever.  There  it 
was  simply  held  that  a  judgment  rendered  in  an  action 
in  a  state  court  against  a  receiver  appointed  in  an  action 
in  a  circuit  court  instituted  prior  to  the  passage  of  the  ju- 
diciary act  and  which  had  been  brought  without  the  con- 
sent of  the  court  appointing  such  receiver,  was  not  con- 
clusive against  him  but  was  subject  to  the  equity  jurisdic- 
tion of  the  court  appointing  him.  There  is  nothing  in 
the  report  of  the  case  which  would  indicate  what  construc- 
tion the  court  would  place  upon  the  law  under  discussion. 

Eddy  V.  Lafayette,  49  Fed.  807,  is  an  action  for  damages 
through  setting  fire  to  premises  by  means  of  sparks  from 
an  engine,  and  without  any  question  falls  within  the  stat- 
ute. 

These  are  all  the  cases  cited  by  the  appellants  and  all 
we  have  been  able  to  find  on  the  subject,  and  we  do  not 
feel  that  they  in  any  way  touch  the  real  question  at  issue 
in  this  case. 

The  respondents  in  support  of  their  demurrer  cite  an 


BENNETT  v.  NORTHERN  PACIFIC  R.  R.  CO.         541 

Sept.  1897.]  Opinion  of  the  Court — Dumbar,  J. 

opinion  of  this  court  in  Brown  v.  Rauchy  1  Wash.  497  (20 
Pac.  785).  There  it  was  held  by  the  court,  through  Judge 
Burke  who  wrote  the  opinion,  that  a  receiver  could  not 
be  sued  except  upon  leave  of  the  court  appointing  him 
first  obtained.  This  was  an  action  to  recover  for  services 
claimed  to  have  been  rendered  to  the  receiver  as  such,  and 
while  this  case  was  decided  in  January,  1889,  several 
months  after  the  passage  of  the  statute  to  which  we  have 
referred,  we  are  satisfied  that  the  statute  was  not  called 
to  the  attention  of  the  court  in  that  case,  for  it  is  not 
referred  to  and  the  case  is  decided  upon  the  authority  of 
Barton  v.  Barbour,  supra,  and  .old  cases  which  had  been 
adjudicated  prior  to  the  enactment  of  the  statute,  and  it 
cannot  be,  we  think,  considered  authority  in  this  case. 

Swope  V.  Villard,  61  Fed.  417,  however,  was  a  case 
where  a  stockholder  of  a  corporation  which  was  in  the  re- 
ceiver's hands  attempted  to  sue  upon  a  cause  of  action  in 
favor  of  the  corporation,  upon  the  refusal  of  the  receiver 
to  sue  upon  the  stockholder's  request,  without  showing  that 
he  had  asked  the  court  which  appointed  the  receiver  to 
direct  him  to  sue;  and  the  circuit  court  of  New  York  de- 
cided that  the  court  had  no  jurisdiction  to  try  the  case, 
the  consent  of  the  court  which  appointed  the  receiver  not 
having  been  obtained.  The  court  in  that  case  had  under 
discussion  the  act  of  August  13,  1888,  and  after  quoting 
its  provision,  says: 

"No  act  or  transaction  of  the  receivers  is  involved  in 
this  suit  unless  it  be  their  refusal  to  sue  as  requested.  In 
my  opinion,  that  is  not  an  act  or  transaction  of  theirs  in 
carrying  on  the  business,  within  the  meaning  of  this  stat- 
ute.'^ 

Certainly  if  the  refusal  to  sue  for  the  benefit  of  a  stock- 
holder was  not  an  act  or  transaction  within  the  meaning 
of  the  statute,  the  bare  allegation  in  a  complaint  that  re- 
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spondents  claim  some  title  to  this  land  would  not  be  an  act 
or  transaction  within  the  meaning  of  the  statute. 

Comer  v.  Felton,  61  Fed.  731,  also  decides  that,  in  a 
case  where  it  was  alleged  that  the  receiver  was  unduly  hold- 
ing possession  of  certain  property,  such  an  act  did  not  fall 
within  the  statute.  "Defendant  Comer,"  said  the  court  af- 
ter quoting  the  statute,  "  has  been  put  in  possession  of  the 
premises  involved  by  a  decree  of  the  circuit  court,  and  a 
suit  instituted  in  a  court  of  law  without  leave  of  the  court 
appointing  him  was  a  gross  contempt;"  citing  Re  Tyler ^ 
supra,  and  Central  Trust  Co,  v.  Railway  Co,,  supra.  It 
has  not  been  called  to  our  attention  that  these  cases  have 
been  appealed  to  the  supreme  court  of  the  United  States, 
or  that  the  judgments  have  been  modified,  and,  being  fed- 
eral courts  directly  controlled  by  congressional  acts,  their 
decisions  are  worthy  of  consideration  and  respect. 

In  so  far  then  as  the  authorities  go,  the  act  restricts 
actions  which  can  be  brought  without  consent  to  some  act 
or  transaction  of  the  receiver,  and  if  we  were  called  upon 
to  construe  the  act  unaided  by  authority,  it  seems  to  us 
that  the  plain  language  of  the  act  would  exclude  the  idea 
that  it  provides  for  unlimited  actions  against  receivers. 
Had  it  been  the  intention  of  Congress  to  provide  for  such 
unlimited  actions,  it  would  have  only  been  necessary  to 
say  that  every  receiver  appointed  by  a  court  of  the  United 
States  may  be  sued  without  the  previous  consent  of  the 
court  by  which  such  receiver  was  appointed. 

In  this  case  it  does  not  seem  from  the  complaint  that 
there  was  any  act  or  transaction  of  the  receiver  whatever 
in  relation  to  carrying  on  the  business  connected  with  the 
property.  The  lands  granted  to  the  Northern  Pacific  Rail- 
road Company  by  act  of  Congress  are  not  in  any  way 
necessarily  connected  with  the  operations  of  the  road  or 
the  carrying  on  of  its  business.    They  were  a  subsidy 
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granted  to  the  company,  and  are  separate  and  distinct  from 
the  operation  of  the  road.  The  bare  allegation  that  the 
respondents  claim  some  interest  in  the  lands  is  not  sufficient 
to  bring  the  appellants  within  the  privileges  of  the  statute. 
A  limitation  has  been  placed  upon  these  actions  by  the 
very  words  of  the  statute  and  some  effect  must  be  given 
to  them,  and  if  any  effect  whatever  is  to  be  given  it  would 
exclude  the  jurisdiction  in  this  case,  under  the  barren  alle- 
gations of  the  complaint. 

It  might  be  possible,  and  that  is  a  question  which  we 
do  not  now  decide,  that  in  consideration  of  the  well-known 
history  of  the  land  department  of  the  railroad  company 
and  the  fact  that  it  is  engaged  in  leasing  and  selling  these 
lands,  an  allegation  might  be  framed  in  relation  to  the 
actions  or  transactions  of  the  receiver  which  would  bring 
the  case  within  the  requirements  of  the  statute;  but  it  is 
evident  to  us  that  such  allegations  have  not  been  made. 
The  court  then  not  having  jurisdiction  to  entertain  this 
cause  against  the  receiver,  the  demurrer  was  properly  sus- 
tained. This  renders  a  discussion  of  the  other  points  in- 
volved in  the  cause  unnecessary. 

The  judgment  is  affirmed.  • 

Scott,  C.  J.,  and  Andebs  and  Reavis,  JJ.,  concur. 
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[No.  2576.    Decided  September  10, 1897.1 

The  State  of  Washington,  Respondent^  v.  Theodore 
Gushing,  Appellant 

JUBY  —  HOW  SUMMONED  AFTER  EXHAUSTION  OP  PANEL  —  HOMICIDB  — 
EVIDBNOB  — THREATS  —  INSTRUCTIONS  —  RIGHT  OF  ACCUSED  TO  FACE 
WITNESSES  —  TESTIMONY  OF  DECEASED  WITNESS  ON  FORMER  TRIAL. 

Where  the  regular  panel  has  become  exhausted  before  the 
completion  of  the  Jury,  the  court  is  authorized,  under  Laws  1895 
p.  140,  S  3,  to  order  a  second  panel  of  jurors  to  be  drawn  and 
summoned  from  the  regular  Jury  list,  and  is  not  required  to  have 
the  Jury  completed  from  among  the  bystanders,  or  by  the  issuance 
of  an  open  venire. 

Proof  of  an  isolated  fact,  tending  to  show  the  great  physical 
strength  of  deceased,  is  inadmissible  where  self-defense  is  set 
up  in  a  case  of  homicide,  when  such  alleged  exhibition  of  strength 
was  never  communicated  to  defendant,  or  is  not  a  material  issue 
in  the  case. 

A  remark  by  deceased  made  to  others  than  defendant  that, 
if  defendant  after  hiring  him  should  undertake  to  run  him  off 
with  a  shotgun,  one  or  the  other  would  die,  does  not  constitute 
a  threat;  and  the  manner  of  deceased  in  using  such  language, 
and  the  reason  the  conversation  was  carried  no  further  on  that 
subject  were  properly  excluded  by  the  court 

When  self-defense  is  set  up  as  Justifying  a  homicide,  an  al- 
leged threat  by  deceased  which  was  not  commimicated  to  defend- 
ant is  inadmissible,  as  it  could  have  no  influence  upon  his  mind 
in  determining  the  danger  he  believed  himself  to  be  in  at  the 
time  of  the  alleged  attack  upon  him  by  deceased.  (State  v.  Coella, 
3  Wash.  99,  distinguished). 

Evidence  of  threats  or  of  the  dangerous  character  of  deceased 
are  inadmissible  until  there  has  been  proof  made  of  an  overt 
act  of  attack  on  the  part  of  the  deceased,  and  that  defendant's 
life  was  in  apparent  imminent  danger  therefrom. 

It  is  within  the  discretion  of  the  trial  Judge  to  determine  when 
a  proper  foundation  is  laid  for  the  introduction  of  threats,  and 
that  necessarily  involves  the  discretion  to  disregard  testimony 
which  he  cannot,  under  the  circumstances,  reasonably  believe. 

One  testifying  on  a  subsequent  trial  to  what  a  deceased  wit- 
ness testified  to  on  a  former  trial,  may  properly  identify  an  ex- 
hibit which  had  been  identified  by  the  deceased  witness  at  the 
former  trial  and  offered  in  evidence  at  that  time. 
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Where  defendant  in  a  homicide  case  sets  up  that  he  was  as- 
saulted by  deceased  with  a  club,  and  a  witness  who  was  upon 
the  ground  immediately  succeeding  the  killing  could  find  nothing 
of  that  character  beyond  a  piece  of  lath  sprinkled  with  blood, 
the  lath  is  admissible  in  evidence  on  the  part  of  the  prosecution. 

Testimony  of  a  witness  that  certain  holes  in  deceased's  cloth- 
ing corresponded  to  the  holes  in  his  body  as  seen  and  examined 
by  the  witness  soon  after  the  homicide  is  admissible  as  evidence 
of  facts  and  not  merely  the  expression  of  an  opinion. 

The  fact  that  the  court  in  explaining  to  the  Jury  what  con- 
stitutes manslaughter  states  that  if  the  killing  was  done  in  a 
sudden  excitement,  without  thinking  of  what  effect  his  act  may 
have  upon  his  adversary,  the  act  would  constitute  manslaughter, 
would  not  be  prejudicial  when  followed  by  the  language  of  the 
statute  defining  the  crime. 

The  lower  court,  upon  a  re-trial,  is  not  bound  to  give  a  re- 
quested instruction,  which  the  supreme  court  had  on  appeal  de- 
clared to  have  been  improperly  refused,  in  the  exact  language 
as  it  was  passed  upon  and  approved  by  the  supreme  court,  but 
it  is  within  the  discretion  of  the  trial  court  to  add  language  ex- 
planatory thereof. 

It  is  not  error  to  refuse  a  request  for  an  instruction,  when 
the  one  given  by  the  court  upon  the  point  covers  the  ground, 
although  in  other  language. 

In  charging  the  jury  in  a  criminal  case  it  is  not  the  duty  of 
the  court  to  address  its  instructions  to  each  one  of  the  jury  as 
Individuals,  but  it  is  sufficient  to  state  the  law  as  it  applies  to 
the  duties  of  the  jury  as  a  collective  body;  the  proper  recourse 
when  there  is  doubt  as  to  whether  the  verdict  was  concurred  in 
by  each  individual  juror  is  to  poll  the  jury. 

A  request  to  charge  that  proof  of  good  character  is  admissi- 
ble not  only  In  a  case  where  doubt  otherwise  exists,  but  may 
be  offered  for  the  purpose  of  creating  a  doubt  was  properly  re- 
fused, where  evidence  of  good  character  had  been  admitted  by  the 
court  and  the  jury  charged  to  consider  it  with  the  other  evidence, 
since  it  is  not  incumbent  upon  the  court  to  enlighten  the  jury 
upon  abstract  propositions  of  law. 

The  constitutional  provision  that  the  accused  in  a  criminal 
prosecution  shall  have  the  right  to  meet  the  witnesses  face  to 
face  will  not  exclude  evidence  of  the  testimony  given  by  a  de- 
ceased witness  upon  a  former  trial,  as  the  accused  has  once  had 
the  advantage  of  seeing  the  witness  face  to  face  and  of  subjecting 
him  to  cross-examination. 

35-17  WASB. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon, 
Norman  Buck,  Judge.    Affirmed. 

BlaJce  &  Posty  and  Winston  &  Winston^  for  appellant. 
J.  W.  Feighanj  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  6ourt  was  delivered  by 

Andees,  J. — ^Appellant  was  tried  upon  an  information 
charging  him  with  murder  in  the  first  degree  by  shooting 
and  killing  one  Thomas  King  in  the  county  of  Spokane. 
He  was  convicted  of  murder  in  the  second  degree  and  sen- 
tenced to  the  penitentiary  for  the  term  of  ten  years,  and 
upon  appeal  to  this  court  the  judgment  was  reversed  and 
the  case  remanded  for  a  new  trial.  Upon  the  second  trial 
he  was  convicted  of  manslaughter  and  sentenced  to  the 
penitentiary  for  the  term  of  seven  years,  and  he  has  again 
appealed  to  this  court. 

Appellant  admits  having  killed  King,  but  claims  that 
he  did  it  in  self-defense.  The  facts  disclosed  by  the  rec- 
ord are  briefly  these:  King  was  in  the  employ  of  appel- 
lant as  an  ordinary  farm  laborer  on  appellant's  premises 
near  Spokane,  from  November,  1894,  until  May  14,  1895, 
the  day  of  the  homicide.  During  this  time  King  boarded 
and  lodged  on  an  adjoining  farm  with  one  William  Seaton. 
On  the  morning  of  May  14th,  King  went  with  Seaton  to 
the  Cushing  farm  at  about  seven  o'clock  and  assisted  Mr. 
Hampton,  appellant's  father-in-law,  in  milking  the  cows. 
But  it  does  not  appear  that  he  did  anything  thereafter. 
During  that  forenoon  Mr.  Seaton  was  engaged  in  taking 
up,  cleaning  and  replacing  carpets,  'and  appellant,  during 
the  same  time,  was  employed  in  and  about  the  bam  yard 
and  poultry  yard  in  caring  for  his  poultry.  He  and  King 
were  seen  together  several  times  during  the  forenoon,  but 
there  seems  to  have  been  no  quarreling  seen,  or  loud  or 
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violent  language  heard  by  either  Seaton  or  Mr.  Hampton, 
who  was  also  about  the  house  and  premises  until  some 
time  near  the  middle  of  the  forenoon.  At  about  half  past 
eleven  o'clock,  or  a  little  later,  Seaton  concluded  to  go 
home  to  prepare  his  dinner.  Having  passed  out  of  the 
house  through  the  west  door,  he  noticed  King  standing 
at  or  near  the  southwest  comer  of  the  house,  and  asked 
him  if  he  was  going  home,  and  King  replied,  in  an  ordi- 
nary tone  of  voice,  "No,  I  am  not  going  until  twelve 
o'clock."  At  this  time  appellant  Gushing  was  at  the  well 
some  distance  north  of  the  door  above  mentioned.  Seaton 
went  in  a  northerly  direction,  walking  rapidly  for  about 
one  hundred  and  fifty  yards,  when  he  met  Mr.  Hampton 
who  was  unloading  a  load  of  gravel  on  the  road.  He 
stopped  and  spoke  to  Mr.  Hampton,  and  almost  immedi- 
ately heard  the  report  of  a  gun  in  the  direction  of  the 
house,  and  a  very  short  time  thereafter  he  heard  a  second 
report,  and  immediately  Mrs.  Gushing  and  her  mother, 
Mrs.  Hampton,  were  heard  screaming.  Both  Seaton  and 
Mr.  Hampton  immediately  started  for  the  house,  Mr.  Sea- 
ton running,  as  he  says,  "  as  fast  as  he  could  go,"  and  ar- 
riving some  distance  in  advance  of  Mr.  Hampton.  On 
reaching  the  house  he  discovered  King  lying  in  a 
path  on  the  east  side,  and  perhaps  a  little  north,  of 
the  house,  wounded,  bleeding  and  helpless.  King  was 
then  lying  in  the  sun  and  requested  Seaton  to  take 
him  and  put  him  in  the  shade,  which  Seaton  accord- 
ingly did.  Mr.  Hampton  arrived  about  this  time  and 
in  a  few  moments  thereafter  Gushing  appeared  upon  the 
scene.  King  was  very  much  "  shocked  and  weakened,"  but 
was  not  unconscious.  When  Gushing  appeared  Mr.  Hamp- 
ton asked  him  why  he  had  done  this  and  brought  disgrace 
upon  the  family,  or  words  to  that  eflFect.  Whereupon 
Oushing  replied,    "  I  had  to  do  it.    I  acted  in  self-defense. 
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He  was  pursuing  me  with  a  club."  King  then  said,  "  Why 
didn't  you  pay  me? "  Some  other  conversation  was  had 
at  the  time,  but  neitiier  Hampton  nor  Seaton  was  able 
to  recall  what  further  was  said  by  King  or  Gushing.  Soon 
after  this  conversation  !Mr.  Hampton  proceeded  to  make 
an  examination  of  that  part  of  the  premises  where  the 
tragedy  was  supposed  to  have  occurred,  and  he  discovered 
a  pool  of  blood  about  the  size  of  one's  hand  near  a  little 
pine  tree  standing  about  twenty-four  feet  south  of  the  cen- 
ter of  the  house,  and  at  the  same  place  picked  up  a  piece 
of  ordinary  lath  with  blood  stains  upon  it.  Upon  this 
tree  there  was  a  fresh  scar,  or  mark,  which  appeared  to 
have  been  made  by  a  bullet  or  buck-shot.  Before  Mr. 
Hampton  went  to  look  for  *'  a  piece  of  lath,"  King  was 
placed  upon  a  sofa  on  the  porch  on  the  north  side  of  the 
house.  Seaton  then  removed  King's  overalls  and  drawers 
and  discovered  that  the  first  charge  that  was  fired  had  taken 
effect  in  the  back  portion  of  his  thighs  extending  down  as 
far  as  the  knees.  The  second  was  found  to  have  penetrated 
liing's  back  a  little  below  the  kidneys  and  about  two 
inches  to  the  right  of  the  spinal  column,  two  buck-shot 
having  passed  through  the  body  and  nine  shots  having 
struck  so  close  together  that  the  wounds  caused  by  them 
covered  a  space  "  about  the  size  of  a  dollar."  No  weapons 
of  any  character  or  description  were  found  upon  King  at 
the  time  his  clothing  was  removed,  and  no  club  or  stick 
or  weapon  was  found  at  or  near  where  he  was  lying  when 
discovered  by  Seaton  on  his  return  to  the  house.  In  fact, 
no  club  or  stick,  except  the  piece  of  lath  above  mentioned, 
was  ever  found  by  any  one  about  the  ground  over  which 
King  must  have  traveled  before  he  fell.  In  addition  to 
the  gunshot  wounds  which  appeared  upon  the  body  of 
King,  there  was  a  wound  about  an  inch  or  two  long  and 
of  a  triangular  shape  upon  the  left  side  of  his  head  which 
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penetrated  to  the  skull.  This  appeared  to  have  been  in- 
flicted with  some  blunt  instrument  and  probably  with  the 
gun  with  which  the  shooting  was  done,  as  the  barrel,  upon 
examination,  was  found  to  be  bent. 

The  above  were  the  facts  and  circumstances  in  evidence 
when  the  state  rested  its  case,  and  we  have  stated  them 
somewhat  minutely  for  the  reason  that  it  will  become 
necessary  to  advert  to  them  hereafter.  On  the  trial  ap- 
pellant was  examined  as  a  witness  on  his  own  behalf  and 
testified  that  on  the  morning  in  question  King  came  to 
the  poultry  house  where  he  was  attending  to  his  chickens 
and  demanded  payment  of  his  wages.  Whereupon  defend- 
ant told  deceased  that  he  did  not  have  the  money  to  pay 
him;  that  he  would  do  so  on  the  following  day,  or  in  a 
day  or  so  thereafter;  that  thereupon  the  deceased  became 
abusive  and  threatened  defendant  with  violence;  that  he 
continued  to  follow  defendant  from  place  to  place  about 
the  poultry  yard  and  bam  yard  from  about  half  past  seven 
in  the  morning  until  11:30  A.  M.,  when  the  shooting  oc- 
curred. Defendant  further  testified  that  he  repeatedly 
ordered  the  deceased  from  his  premises  and  that  he  refused 
to  go;  that  King  continued  to  become  more  violent,  and 
that,  becoming  alarmed  and  fearful  for  his  own  safety,  the 
defendant  went  into  his  house  and  procured  his  shot  gun 
for  the  double  purpose  of  defending  himself  against  any 
attack  that  King  might  make  upon  him,  and  in  the  belief 
that,  finding  him  armed.  King  would  withdraw  from  the 
premises;  that  when  he  appeared  outside  of  the  house  with 
the  gun  the  deceased  rushed  upon  him  armed  with  a  club 
uplifted  in  his  hand;  that  thereupon  defendant  fired,  aim- 
ing low  with  a  view  to  disabling  him,  not  to  kill  him;  that 
the  instant  the  shot  was  fired.  King  raised  his  head  up  and 
came  at  defendant  with  the  club  uplifted  and  muttering 
curses,  and  defendant,  thinking  that  King  had  not  been 
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hit,  immediately  proceeded  to  re-load.  Continuing  witness 
said:  "  During  the  time  that  I  was  reloading  he  had  got- 
ten up  to  just  a  few  feet  of  me,  I  don't  think  it  was  over 
eight  or  ten  feet,  and  when  I  fired  this  time  he  repeated 
his  movement  (that  is,  ducking  his  head  and  turning  his 
body),  only  this  time  he  bent  further  down."  King  ex- 
pired in  about  four  hours  after  receiving  the  wounds. 

When  the  cause  was  called  for  trial  there  was  in  atten- 
dance upon  the  court  a  full  panel  of  the  regular  jury  con- 
sisting of  twenty-four  men,  but  before  the  jury  was  com- 
pleted the  regular  panel  became  exhausted  and  the  court, 
upon  motion  of  the  prosecuting  attorney,  ordered  the  draw- 
ing and  summoning  of  another  panel  of  twenty-four  men 
from  the  jury  list  certified  by  the  clerk  of  the  county  com- 
missioners. The  defendant  objected  to  this  proceeding, 
and  also  moved  to  quash  the  venire  issued  for  the  second 
panel,  contending  that  if  any  venire  was  to  be  issued  at 
all  it  should  be  an  open  one.  It  is  now  contended  that 
the  court  erred  in  ordering  the  drawing  of  another  panel 
and  in  overruling  the  motion  to  quash  the  venire,  and  in 
support  of  his  position  appellant  cites  sections  1297,  63, 
64  and  339  of  vol.  2  of  Hill's  Code,  and  section  3,  p.  140, 
of  the  Session  Laws  of  1895,  as  well  as  State  v.  Paynty 
6  Wash.  563  (34  Pac.  317),  and  State  v.  Holmes,  12  Wash. 
169  (40  Pac.  735),  and  other  cases. 

Section  1297  of  the  Code  provides  that  "  except  as  other- 
wise specially  provided,  issues  of  fact  joined  upon  an  in- 
dictment or  information  shall  be  tried  by  a  jury  of  twelve 
persons,  and  the  law  relating  to  drawing,  retaining  and 
selecting  jurors,  and  trials  by  jury  in  civil  cases,  shall  ap- 
ply to  criminal  cases."  Section  63  provides  that  if  for 
any  cause  the  court  shall  see  fit  to  set  aside  the  venire  for 
grand  or  petit  jurors,  ...  an  open  venire  may  there- 
upon issue  to  the  sheriff  who  shall  thereupon  complete  the 
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panel  by  such  open  venire  as  speedily  as  possible."  And 
in  section  64  it  is  enacted  that  ^'if  for  any  cause  a  sufficient 
number  of  grand  or  petit  jurors  are  not  returned  by  the 
sheriff  in  the  manner  first  herein  contemplated,  or  if  a 
sufficient  number  of  grand  or  petit  jurors  are  not  in  at- 
tendance, the  court  may  order  the  panel  filled  by  summon- 
ing a  sufficient  number  by  an  open  venire  issued  and  di- 
rected to  the  sheriflF.''  It  will  be  observed  that  neither  of 
the  two  sections  last  above  mentioned  is  directly  applicable 
to  the  case  in  hand.  But  it  is  especially  urged  that  the 
action  of  the  court  complained  of  was  in  contravention  of 
section  339  of  the  Code,  which  provides  that  "  if  the  bal- 
lots become  exhausted  before  the  jury  is  complete,  or  if 
from  any  cause  a  juror  or  jurors  be  excused  or  discharged, 
the  sheriflF,  under  the  direction  of  the  court,  shall  summon 
from  the  bystanders,  citizens  of  the  county,  as  many  qual- 
ified persons  as  may  be  necessary  to  complete  the  jury;'^ 
and  that  "  whenever  it  shall  be  requisite  for  the  sheriff  to 
siunmon  more  than  one  person  at  a  time  from  the  bystand- 
ers or  body  of  the  county,  the  names  of  the  talesmen  shall 
be  returned  to  the  clerk,  who  shall  thereupon  write  the 
names  on  separate  ballots  and  deposit  the  same  in  the  trial- 
jury  box,  and  draw  such  ballots  separately  therefrom,  as 
in  the  case  of  the  regular  panel."  Section  3,  page  140, 
of  the  act  of  1895,  relating  to  the  drawing  of  grand  and 
petit  jurors,  provides  that,  "  until  otherwise  provided  for, 
each  judge  of  the  superior  court  may  order,  at  such  times 
as  he  deems  necessary,  a  panel  of  not  less  than  twelve  nor 
more  than  twenty-four  grand  or  petit  jurors,  to  be  drawn 
from  the  last  jury  list  certified  by  the  clerk  of  the  board 
of  county  commissioners,"  etc.  And  the  first  proviso  in 
said  section  states  that,  "  if  from  any  cause  the  jurors  in 
said  list  shall  have  been  drawn  before  the  list  for  the  next 
succeeding  year  shall  have  been  prepared  and  certified  to 
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the  clerk  as  aforesaid,  an  open  venire  may  issue  to  the 
sheriff  for  the  requisite  number  to  constitute  a  panel  of 
grand  or  petit  jurors,  returnable  at  a  day  and  hour  to  be 
named  by  the  judge."  And  it  is  claimed  by  the  learned 
counsel  for  the  state  that  these  provisions  of  the  act  of 
1895  repeal  section  339  of  the  Code.  We  are  of  the  opin- 
ion that  counsel  is  in  error  in  that  regard.  The  act 
of  1895  is,  in  our  judgment,  not  inconsistent  with  section 
339,  and  does  not  in  terms  purport  to  repeal  it.  But  we 
think  it  fully  authorized  the  trial  judge  to  order  a  second 
panel  of  jurors  to  be  drawn  and  summoned  from  the  regu- 
lar jury  list  whenever  he  deemed  it  necessary  to  do  so; 
and  there  is  nothing  in  the  case  which  shows  or  suggests 
that  the  trial  judge  did  not  properly  exercise  his  discre- 
tion in  this  instance. 

In  the  case  of  State  v.  Payne,  the  question  was  whether 
the  deputy  sheriff  was  authorized  by  the  statutes  there 
considered  to  assist  in  drawing  the  jury  list,  and  this  court 
held  that  he  was  not,  and  that  the  substance  of  the  law 
had  not  been  complied  with  and,  consequently,  that  the  jury 
there  objected  to  was  not  a  legal  jury.  But  no  such  ques- 
tion arises  here.  For  aught  that  appears  in  the  record 
the  jury  was  properly  selected,  drawn  and  summoned. 

In  State  v.  Holmes^  this  court  held  that,  under  section 
339  of  the  Code,  when  the  jury  list  has  been  exhausted 
before  the  completion  of  the  jury,  the  jurors  may  be  sum- 
moned from  the  bystanders  even  if  some  of  those  drawn 
may  have  failed  to  appear,  as  the  presumption  is  that  they 
have  been  properly  excused  by  the  court.  In  that  case  we 
simply  recognized  the  validity  of  the  section  referred  to. 
We  still  think  that,  if  the  court  in  this  case  had  proceeded 
in  accordance  with  §  339  it  would  have  committed  no  er- 
ror, for  the  reason  that  this  section  and  §  3  of  the  act  of 
1895  may  both  stand  together  as  co-existing  laws. 
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On  the  trial  in  the  court  below  the  defendant  offered  to 
prove  by  one  T.  D.  Weger  that  on  a  certain  occasion  the 
deceased  exhibited  great  physical  strength  in  lifting  a  hog 
into  a  wagon.  The  court  refused  the  offer  and  the  refusal 
is  assigned  as  error.  Appellant  asserts  that  it  is  always 
competent,  where  self-defense  is  set  up  in  a  case  of  homi- 
cide, to  show  the  relative  strength  of  the  parties.  But  we 
think  that  that  is  not  a  rule  of  universal  application.  This 
alleged  exhibition  of  strength  on  the  part  of  King  was 
never  communicated  to  appellant  and,  if  his  testimony  is 
true,  it  is  difficult  to  perceive  the  importance  or  materiality 
of  King's  physical  strength. 

In  Stephenson  v.  Statey  110  Ind.  358  (59  Am.  Rep. 
261,  11  N.  E.  360),  cited  by  appellant,  which  was  a  homi- 
cide case,  it  appeared  that  the  defendant  and  the  deceased 
had  been  engaged  in  a  fight  and  that  the  defendant  killed 
his  antagonist  by  stabbing  him  with  a  knife;  and  in  that 
case,  as  it  will  readily  be  seen,  the  question  of  the  relative 
strength  of  the  parties  was  pertinent  and  important. 

In  State  v.  Knapp,  45  N.  H.  148,  one  of  the  most  ma- 
terial questions  in  the  case  was  whether  the  prosecutrix 
was  or  was  not  physically  able  to  resist  the  assault  claimed 
to  have  been  made  upon  her  by  the  defendant.  And  in 
Hurd  V,  Peophy  25  Mich.  404,  the  defendant  was  charged 
with  killing  one  Hubbard,  who  had  shaken  him,  thrown 
bim  down  upon  the  ground  and  then  pursued  him  into 
his  house  through  the  dining-room  and  into  a  bedroom 
where  Hurd  stopped  and  fired  the  fatal  shot.  The  court  in 
that  case  held  that  it  was  error  to  refuse  the  defendant 
the  right  to  show  that  Hubbard  was  high-tempered  and 
quarrelsome.  But  that  was  a  case  where  the  question  now 
under  consideration  became  material  in  order  to  determine 
whether  defendant  did  or  did  not  have  reason  to  believe 
that  he  was  in  danger  of  losing  his  life  or  receiving  great 
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bodily  injury  unless  he  defended  himself  in  the  manner 
he  did.  In  Wellar  v.  PeopUy  30  Mich.  16,  a  case  also  cited 
by  the  appellant,  the  defendant  was  charged  with  having 
killed  the  woman  either  by  a  blow  or  by  kicking  her  to 
death,  and  the  court  held  that  it  was  competent  to  show 
the  physical  strength  of  the  respective  parties,  but  stated 
expressly  that  it  is  objectionable  to  prove  these  things  by 
specific  acts.  While  in  Stephenson  v.  State  and  State  v. 
Knapp,  it  was  held  proper  to  show  special  tests  of  strength, 
we  think  that  the  better  doctrine  is  that  such  testimony 
should  not  be  received  except,  perhaps,  on  cross-examina- 
tion, to  show  the  knowledge  of  the  witness. 

In  9  Am.  &  Eng.  Enc.  Law,  pp.  683-685,  it  is  stated 
that 

"  The  reputation  of  deceased  as  a  violent,  quarrelsome, 
turbulent,  dangerous  or  vindictive  man,  or  of  his  habit  of 
going  armed,  is  admissible  under  the  plea  of  self-defense, 
where  the  evidence  does  not  conclusively  show  that  the 
defendant  was  solely  in  fault,  and  that  he  had  no  reason 
to  fear  that  his  life  or  safety  was  in  danger  from  deceased. 
But  such  evidence  is  admissible  only  where  the  proof  leaves 
open  the  question  of  self-defense;  and  then  it  must  be 
proved,  not  by  opinions  of  witnesses,  but  by  evidence  of 
reputation.  Nor  can  such  reputation  be  proved  by  evi- 
dence of  special  acts  of  violence  or  turbulence,  or  of  iso- 
lated facts,  which  are  not  part  of  the  res  gestaeJ^ 

This  text  is  supported  by  numerous  authorities,  and  it 
would  seem  that,  where  the  question  is  as  to  the  relative 
strength  of  the  respective  parties  to  an  encounter,  the  same 
general  rule  should  be  adopted. 

In  the  course  of  the  trial  Mrs.  Levora  Weger  was  called 
as  a  witness  for  the  appellant  and  testified  that  on  the  oc- 
casion of  a  visit  to  their  house  in  November,  upon  an  er- 
rand for  Gushing,  Xing,  while  seated  at  the  dinner  table, 
said,  in  effect,  that  he  understood  Gushing  had  been  in 
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the  habit  of  hiring  men  and  running  them  off  with  a  shot 
gun;  that  if  he  ever  undertook  to  run  him  off  with  a  shot 
gun  either  he  or  Mr.  Cushing  would  die.  After  having 
given  this  testimony  the  witness  was  asked  the  question, 
"  What  was  the  manner  of  King  at  the  time  he  used  this 
language  towards  Cushing?"  The  state  objected  to  this 
question,  and  the  objection  was  sustained,  and  the  defend- 
ant excepted.  It  is  not  claimed  that  this  conversation  was 
ever  repeated  to  Cushing,  and  it  is  therefore  urged  by  re- 
spondent that  the  manner  of  King  at  the  time  he  used  the 
language  stated  was  wholly  immaterial.  "We  fail  to  see 
any  error  in  this  ruling  of  the  court.  There  is  nothing  in 
the  language  used  tending  to  show  that  King  entertained 
any  grudge  or  ill  will  against  Cushing,  and,  under  the  hy- 
pothetical state  of  facts  mentioned.  King  would  have  had 
a  perfect  right  to  defend  himself  against  such  supposed 
attack  to  the  last  extremity.  If  this  testimony  was  adduced 
for  the  purpose  of  showing  that  King  had  made  a  threat 
against  Cushing,  we  think  it  might  have  been  properly  ex- 
cluded, simply  upon  the  ground  that  it  constituted  no 
threat  at  all.  "A  threat  in  criminal  law,"  says  Black  in 
his  Law  Dictionary,  "  is  a  menace,  a  declaration  of  one's 
purpose  or  intention  to  work  injury  to  the  person,  prop- 
erty or  rights  of  another."  The  only  purpose  indicated 
by  the  language  alleged  to  have  been  used  by  King  was 
to  defend  himself  in  case  Cushing  attacked  him  with  a  shot 
gun,  as  he  had  understood  others  had  been  attacked  by 
him.  On  the  cross-examination  of  Mrs.  Weger  she  testi- 
fied that  the  conversation  above  mentioned  was  carried  no 
further,  or,  if  it  was,  she  did  not  remember  anything  more 
that  was  said.  The  prosecuting  attorney  asked  no  further 
questions  in  regard  to  this  conversation,  but  counsel  for 
the  defendant  asked  the  witness,  in  effect,  what  was  the 
reason  that  the  conversation  was  dropped  at  that  point.  The 
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court  sustained  an  objection  to  this  question,  and  in  so  do- 
ing we  think  committed  no  error. 

On  the  trial  the  defendant  oflFered  to  prove  by  one  W. 
C.  Durham  that  a  month  or  six  weeks  prior  to  the  homi- 
cide, King  was  at  witness's  blacksmith  shop  in  the  village 
of  Mead  for  the  purpose  of  having  a  team  of  horses  be- 
longing to  appellant  shod,  and  that  some  question  having 
arisen  as  to  payment  for  the  work.  King  said  to  witness, 
"  You  put  the  shoes  on  and  I  will  pay  the  bill,  and  if  I 
can't  get  it  in  any  other  way  I  will  take  it  out  of  Cush- 
ing's  hide."  This  testimony  was  excluded  by  the  court  on 
the  ground,  as  stated,  that  it  "  does  not  amount  to  a  threat." 
And  in  our  opinion  the  court  was  right.  It  is  claimed, 
however,  that  this  ruling  is  contrary  to  the  decision  of  this 
court  in  State  v.  Coella,  3  "Wash.  99  (  28  Pac.  28).  In 
that  case  the  language  attempted  to  be  proved  by  the  de- 
fendant was,  ''  If  Coella  keeps  on  talking  about  my  owing 
him  money,  I  will  kill  him."  This  threat  was  communi- 
cated to  Coella,  and  the  court,  in  passing  upon  the  ques- 
tion, said: 

"  It  was  a  circumstance  to  be  considered  in  connection 
with  the  attack  which  he  claimed  was  made  upon  him  by 
the  deceased,  not  as  any  evidence  of  the  attack,  but  as 
likely  to  have  had  some  effect  upon  and  tending  to  show 
the  condition  of  his  mind  when  attacked  qs  to  the  danger 
he  was  in  or  believed  himself  to  be  in." 

In  the  case  at  bar  the  alleged  threat  was  not  communi- 
cated to  appellant  and  therefore  could  not  have  had  any 
influence  upon  his  mind  in  determining  the  danger  he  was 
in,  or  believed  himself  to  be  in,  at  the  time  he  alleges 
he  was  attacked  by  King. 

At  the  close  of  the  evidence  upon  the  part  of  the  state, 
which  we  have  above  set  forth,  appellant  offered  to  prove 
by  the  witness  AV.  J.  N^ewman  certain  threats  made  by 
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King  against  Gushing,  but  the  same  were  excluded  by  the 
court  upon  the  ground  that  a  sufficient  showing  had  not 
been  made  that  the  deceased  was  assaulting  defendant  at 
the  time  the  shots  were  fired.  The  defendant  was  then 
placed  upon  the  witness  stand  and  testified  concerning  the 
attack  upon  him  by  King,  and  thereafter  said  Newman  was 
allowed  to  give  evidence  of  the  threats  in  question.  It  is 
strongly  contended  by  the  learned  counsel  for  appellant 
that  the  exclusion  of  this  testimony  constituted  error  for 
the  reason  that,  as  the  evidence  then  stood,  the  defendant 
had  a  right  to  have  the  case  submitted  to  the  jury  upon 
the  theory  of  self-defense.  It  seems  to  be  a  pretty  well 
settled  propo'sition  of  law  that  proof  of  an  overt  act  of 
attack  on  the  part  of  the  deceased,  and  that  defendant's 
life  was  in  apparent  imminent  danger  therefrom  is  a  pre- 
requisite to  the  admission  of  evidence  of  threats  or  of  the 
dangerous  character  of  the  deceased.  State  v,  Jackson^  37 
La.  An.  896;  State  v.  Ford,  37  La.  An.  443;  State  v. 
Janvier,  37  La.  An.  644;  State  v.  Labuzan,  37  La.  An. 
489;  Wharton,  Criminal  Evidence  (9th  ed.),  §  757. 

See,  also,  West  v.  Slate,  18  Tex.  App.  640. 

And  it  is  for  the  trial  judge  to  determine  when  a  proper 
foundation  is  laid  for  the  introduction  of  threats,  and  that 
necessarily  involves  the  discretion  to  disregard  testimony 
which  he  cannot  under  the  circumstances  reasonably  be- 
lieve. State  V.  Jackson,  supra;  State  v.  Ford,  supra; 
State  V.  Janvier,  supra. 

In  State  v.  Ford  the  court  says: 

"Without  such  authority  [meaning  the  discretion  just 
mentioned],  which  is  not  arbitrary,  but  involves  the  ex- 
ercise of  sound,  legal  discretion,  the  trial  judge  would  be 
a  mere  automaton,  or  at  most  in  the  attitude  of  the  presid- 
ing officer  of  a  deliberative  assembly  with  no  greater  pow- 
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ers  than  those  of  announcing  the  utterances  or  conclusions 
of  others." 

The  court  in  this  case  determined  from  all  the  facts  be- 
fore it  that  no  sufficient  foundation  had  been  laid  for  the 
introduction  of  the  evidence  offered,  and  we  are  not  pre- 
pared to  say  that  it  arrived  at  a  wrong  conclusion.  It  is 
true  that  it  had  been  shown  by  the  self-serving  declara- 
tion of  Gushing  in  the  presence  of  Seaton,  Hampton  and 
King,  after  the  fatal  encounter  had  taken  place,  that  he 
said  he  had  to  do  it,  he  was  acting  in  self-defense.  But 
it  must  have  been  the  conclusion  of  the  trial  judge  from 
all  the  facts  and  circumstances  in  evidence  that  there  was 
at  least  a  strong  probability  that  the  assertion  was  not  true. 
Indeed,  we  think  that  the  court  might  have  properly  re- 
fused, and  probably  did  refuse,  to  consider  that  declaration 
at  all,  upon  the  ground  that  it  appeared  at  least  open  to 
the  suspicion  that  it  was  part  of  Cushing's  plan  of  defense. 
Wharton,  Criminal  Evidence,  §  691. 

At  the  trial,  the  state  having  shown  that  Thomas  Hamp- 
ton, a  witness  on  the  first  trial,  had  died,  the  stenographer's 
typewritten  report  of  his  testimony  was  read  to  the  jury 
on  the  second  trial.  In  that  testimony  the  witness  Hamp- 
ton said  that,  some  twenty  or  thirty  minutes  after  the  shoot- 
ing, he  went  around  where  the  shooting  was  supposed  to 
have  occurred  and  picked  up  a  small  piece  of  lath,  which 
was  identified  by  him  on  the  former  trial  and  exhibited  to 
the  jury.  One  S.  A.  Wells,  deputy  prosecuting  attorney, 
was  then  called  as  a  witness  and  testified  that  he  was  pres- 
ent in  court  on  the  first  trial,  when  Hampton  testified  as 
to  the  lath  and  identified  it  as  the  one  picked  up  by  him. 
Wells  was  permitted  to  testifiy,  over  the  objection  of  de- 
fendant, that  the  lath  then  shown  to  him  was  the  same  lath 
which  was  identified  by  Hampton  on  the  last  trial,  and 
that  he  saw  it  offered  in  evidence  at  that  time.    The  lath 
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was  thereupon  admitted  in  evidence  and  exhibited  to  the 
jury  and  appellant  now  complains  of  the  action  of  the  court 
in  that  regard.  His  contention  is  that  this  lath  had  no  per- 
tinent relation  whatever  to  the  killing,  and  therefore  should 
not  have  been  introduced  in  evidence.  But  we  think,  when 
viewed  from  the  standpoint  of  the  prosecution,  that  it  was 
proper  evidence  to  go  to  the  jury  for  what  it  was  worth. 
The  theory  of  the  prosecution  was  that  King  made  no  at- 
tack whatever  upon  Gushing  at  the  time  of  the  homicide 
and  had  no  weapon  of  any  kind  at  that  time,  or  if  he 
did  have  anything  at  all  in  his  hands,  it  appeared  from  the 
facts  and  circumstances  in  evidence  that  it  could  have  been 
nothing  but  this  piece  of  lath,  which  the  prosecuting  at- 
torney evidently  did  not  consider  a  dangerous  weapon. 

It  is  further  contended  that  the  court  erred  in  permitting 
Doctor  Newman,  a  witness  for  the  state,  to  give  his  opinion 
that  certain  holes  in  the  clothing  which  was  exhibited  to 
the  jury  corresponded  with  the  number  and  position  of 
the  wounds  in  the  hip  of  the  deceased.  It  appears  from 
the  evidence  that  Doctor  Newman  had  seen  and  examined 
the  wounds  upon  the  body  of  King  soon  after  the  homicide 
was  committed,  and  had  noticed  the  character  of  these 
wounds  upon  the  back  as  to  being  close  together  or 
"  bunched,"  and  he  simply  stated  when  upon  the  witness 
stand  that  the  holes  in  the  body  of  King  corresponded,  ac- 
cording to  his  recollection,  with  those  in  King's  garments 
which  he  had  before  him  at  the  time.  We  think  the  doctor 
was  not  expressing  an  opinion  but  simply  detailing  facts. 

Appellant  also  insists  that  the  court  erred  both  in  the 
instructions  given  to  the  jury  and  in  refusing  to  instruct 
as  requested  by  defendant.  It  appears  that  after  the  court 
had  defined  malice  and  murder  in  the  second  degree  it  made 
the  following  statement  to  the  jury: 
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"  If,  on  the  contrary,  during  the  controversy,  in  a  sud- 
den excitement,  but  without  any  ill  will  or  malice,  with- 
out, perhaps,  thinking  of  what  effect  his  act  may  have 
upon  his  adversary,  without  any  deliberation  or  premedi- 
tation, without  any  necessity,  or  without  any  apparent  ne- 
cessity to  defend  himself  from  his  adversary,  he  shoots  and 
kills  his  adversary,  the  act  would  constitute  manslaughter 
because  there  would  be  no  malice  or  deliberation  or  pre- 
meditation in  the  act." 

This  explanation  as  to  what  would  be  manslaughter  was 
followed  by  a  quotation  from  our  statute  defining  the  crime 
of  manslaughter,  and  we  hardly  think,  in  view  of  that  fact, 
that  the  jury  could  have  been  misled  to  appellant's  preju- 
dice by  the  explanatory  remarks  above  quoted. 

The  court  was  requested  by  the  defendant  to  give  to  the 
jury  the  same  instruction  upon  the  right  of  self-defense 
which  was  requested  and  refused  upon  the  first  trial  and 
which  refusal  this  court  held  to  be  error.  The  instruction 
was  given  as  requested,  but  the  court  afterwards  observed: 

"  The  jury  will  observe  that  in  the  above  instruction  it 
states  that  it  was  not  sufficient  for  the  defendant  to  hon- 
estly believe  himself  in  danger,  but  he  must  have  reason- 
able ground  also  to  believe  that  it  was  necessary  for  him 
to  use  the  means  which  he  did  use  in  order  to  protect  his 
life  or  protect  himself  from  great  bodily  injury." 

The  appellant  insists  that  it  was  error  to  give  this  ex- 
planation of  the  instruction  to  the  jury  because  it  was 
the  duty  of  the  court  to  give  the  instruction  in  the  very 
terms  approved  by  this  court,  and  no  other.  But  while 
there  probably  was  no  necessity  for  the  explanation  given 
by  the  court,  we  are  unable  to  perceive  either  that  the 
court  abused  its  discretion  in  the  matter  or  that  the  ap- 
pellant could  have  been  prejudiced  by  such  explanation. 

Upon  the  question  of  reasonable  doubt  the  defendant 
requested  the  court  to  instruct  the  jijry  as  follows: 
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"A  reasonable  doubt  within  the  meaning  of  these  instruc- 
tions may  be  defined  as  follows:  It  is  such  a  doubt  as  a 
man  of  ordinary  prudence,  sensibility  and  decision,  in  de- 
termining an  issue  of  like  concern  to  himself  as  that  be- 
fore the  jury  is  to  the  defendant,  would  allow  to  have  any 
influence  whatever  upon  him,  or  make  him  pause  or  hesi- 
tate in  arriving  at  his  determination.  If,  therefore,  you 
feel  such  hesitancy  in  this  case,  or  lack  an  abiding  faith  in 
the  guilt  of  the  defendant,  you  will  give  him  the  benefit 
of  the  doubt  and  acquit  him.  Such  a  doubt  must  arise 
from  a  full  and  fair  consideration  of  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  and  may  arise  not 
onlv  from  the  evidence  but  from  a  want  of  evidence  as 
well" 

This  is  practically  the  same  instruction  that  was  requested 
and  refused  by  the  court  in  the  case  of  State  v.  Gile,  8 
"Wash.  12  (35  Pac.  417),  and  in  which  such  refusal  was 
sustained  by  this  court  on  the  ground  that  the  instruc- 
tion there  given,  and  which  is  the  same  instruction  that  was 
given  by  the  court  in  this  case,  was  sufficient.  It  is 
claimed,  however,  that  this  court  in  the  later  case  of  State 
r.  Krug,  12  Wash.  288  (41  Pac.  126),  approved  an  instruc- 
tion similar  to  that  requested  by  the  appellant  here.  It 
^^^ll  be  seen,  however,  by  a  reference  to  the  opinion  of  the 
court  in  that  case  that  the  only  criticism  made  of  the  in- 
struction was  that  it  assumed  that  there  might  be  a  doubt 
in  the  minds  of  the  jury  that  would  be  a  speculative,  con- 
jectural or  an  imaginary  one,  and  the  court  said: 

"  We  do  not  think  there  is  anything  in  the  instruction 
that  would  warrant  the  conclusion  that  there  was  any  such 
an  assumption,  or  that  it  could  be  deduced  that  the  court 
thought  if  there  was  a  doubt  that  such  doubt  would  be 
speculative,  conjectural  or  imaginary." 

It  is  thus  seen  that  the  court  simply  passed  upon  the 
question  there  raised  and  did  not  consider  whether  the  par- 
se—1 7  WASH. 
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ticular  instruction  as  a  whole  was  or  was  not  a  proper  one. 

The  court  was  further  requested  to  give  instruction  No. 
17  asked  by  the  defendant,  which  is  as  follows: 

"  17.  Defendant  is  presumed  to  be  innocent  until  his 
guilt  is  established  by  such  evidence  as  will  exclude  every 
reasonable  doubt;  therefore  the  law  requires  that  no  man 
shall  be  convicted  of  a  crime  until  each  and  every  one  of 
the  jury  is  satisfied  by  the  evidence  in  the  case  to  the  ex- 
clusion of  all  reasonable  doubt  that  the  defendant  is  guilty 
as  charged.  So  in  this  case  if  the  jury  entertain  any  rea- 
sonable doubt  of  the  defendant's  guilt  they  should  acquit 
him;  or  if  they  entertain  any  reasonable  doubt  as  to 
whether  he  was  excusable  and  justifiable  in  the  acts  com- 
plained of,  they  should  acquit;  or  if  any  one  of  the  jury 
after  having  fully  considered  all  of  the  evidence  and  after 
having  consulted  with  his  fellow  jurymen  and  candidly 
considered  their  views  with  the  purpose  of  reaching  a  just 
conclusion,  should  entertain  such  reasonable  doubt,  the 
jury  cannot  in  such  case  find  the  defendant  guilty." 

This  instruction  is  substantially  similar  to  a  request  by 
the  defendant  in  State  v.  Robinsony  12  Wash.  491  (41 
Pac.  884),  which  was  refused  by  the  court,  but  was  modi- 
fied and  then  given  as  modified.  This  action  of  the  court 
below  was  held  to  have  been  proper.  Upon  this  question 
the  court  said: 

"  The  claim  of  error  founded  on  this  action  of  the  court 
must  be  denied  for  at  least  two  reasons;  one,  that  it  was 
not  the  duty  of  the  court  to  address  its  instructions  to  each 
one  of  the  jury  as  individuals;  it  was  sufficient  if  the  law 
was  correctly  stated  as  it  applied  to  the  duties  of  the  jury 
as  a  collective  body." 

The  decision  in  State  v.  Robinson  was  reaffirmed  by  tlus 
court  in  State  v.  Williams^  18  Wash.  885  (43  Pac.  15). 

Moreover,  our  statute  provides  that  where  there  may  be 
a  doubt  as  to  whether  the  verdict  is  concurred  in  by  each  in- 
dividual juror,  the  fact  may  be  ascertained  and  settled  by 
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polling  the  jury.  Code  Proc,  §871.  Upon  the  other 
propositions  involved  in  this  request  we  think  the  jury  was 
sufficiently  instructed. 

The  court  was  also  requested  to  charge  the  jury  that 
good  character  is  admissible  not  only  in  a  case  where  doubt 
otherwise  exists,  but  may  be  offered  for  the  purpose  of 
<;reating  a  doubt.  This  instruction  was  refused  and,  as  we 
think,  rightly.  It  may  be  true  as  an  abstract  proposition 
of  law,  as  stated  in  People  v.  JassinOy  100  Mich.  536  (59 
N.  W.  230),  cited  by  counsel,  that  evidence  of  good  char- 
acter may  be  offered  for  the  purpose  of  creating  a  doubt, 
but,  in  our  judgment,  where  evidence  of  good  character 
has  been  admitted  by  the  court  and  the  jury  charged  to 
consider  it  with  the  other  evidence  in  arriving  at  their  ver- 
dict, it  is  not  necessary  for  the  court  to  further  state  to 
the  jury  the  purpose  for  which  such  evidence  may  be  ad- 
mitted. The  statute  requires  the  court  simply  to  instruct 
ihe  jury  as  to  the  law  in  the  case,  and,  when  the  court 
has  done  that,  it  is  not  incumbent  upon  it  to  enlighten  the 
jury  upon  abstract  legal  propositions. 

Lastly,  it  is  claimed  that  the  court  erred  in  admitting  the 
testimony  given  on  the  former  trial  by  the  deceased  witness, 
Thomas  Hampton,  and  it  is  urged  with  much  earnestness 
on  the  part  of  counsel  that  the  action  of  the  court  was  an 
infringement  of  §  22  of  art.  1  of  the  constitution,  which 
provides  that  in  criminal  prosecutions  the  accused  shall 
have  a  right  to  meet  the  witnesses  face  to  face.  In  support 
of  their  contention  counsel  cite  the  case  of  Cline  v.  State 
(Tex.)>  36  S.  W.  1099,  wherein  the  majority  of  the  court 
held,  imder  a  constitution  providing  that  the  accused  had  a 
right  to  be  confronted  by  the  witnesses,  that  testimony  of 
a  deceased  witness  given  on  a  former  hearing  was  inad- 
missible. No  other  case  is  cited  by  appellant,  and  it  seems 
that  the  overwhelming  weight  of  authority  is  to  the  con- 
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trary.  See  State  v.  Elliott,  90  Mo.  350  (2  S.  W.  411); 
Mattox  V.  United  States,  156  U.  S.  237  (15  Sup.  Ct.  337); 
State  V.  Johnson,  12  Nev.  121;  State  v,  Wilson,  24  Kan. 
189  (36  Am.  Rep.  257);  1  Bishop,  New  Criminal  Proce- 
dure, §§  1194-1204;  Cooley,  Constitutional  Limitations 
(5th  ed.),  p.  388;  Wharton,  Criminal  Evidence,  §227; 
1  Greenleaf,  Evidence,  §  163. 

In  Mattox  v.  United  States,  supra,  all  of  the  decisions 
up  to  that  time  seem  to  have  been  examined  and 
cited  by  the  court,  and  it  was  held,  in  effect,  by  all 
the  judges  that  such  evidence  was  not  intended  to  be  ex- 
cluded by  the  constitution.  As  was  said  in  that  case,  "  the 
substance  of  the  constitutional  protection  is  preserved  to 
the  prisoner  in  the  advantage  he  has  once  had  of  seeing 
the  witness  face  to  face  and  of  subjecting  him  to  the  ordeal 
of  a  cross-examination." 

The  appellant  was  defended  by  able  and  watchful  coim- 
sel  and,  we  think,  had  a  fair  trial,  and  the  judgment  and 
sentence  is  therefore  affirmed. 

Scott,  C.  J.,  and  Reavis,  Dunbar  and  Gordox,  J  J., 
concur. 


[No.  2528.    Decided  September  11, 1897.] 

The  State  op  Washington  on  the  Relation  of  W.  JB. 
Hanna  et  ux.,  v.  Superior  Court  op  Thurston 
County. 

SECURITY  FOB   COBT8  —  NON-RESIDENT  DEFENDANT  —  AFFIRMATIYB  RE- 
LIEF —  VACATING  JUDGMENT. 

The  order  of  the  court  ovemiUng  a  motion  for  a  cost  bond 
Is  not  matter  of  complaint,  when  the  court  subsequently  sustains 
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an  objection  to  the  proceeding  in  which  the  cost  bond  is  de- 
manded. 

Where  Judgment  against  a  non-resident  defendant  has  been 
vacated  upon  her  petition  therefor,  and  an  answer  filed  by  her 
traversing  the  complaint  and  seeking  affirmative  relief  against 
the  plaintiffs,  the  plaintiffs,  at  that  stage  of  the  proceedings,  have 
no  right  under  the  statute  to  demand  a  cost  bond,  as  the  defend- 
ant stands  in  the  same  position  as  if  she  had  answered  the  com- 
plaint originally,  and  her  status  as  defendant  would  not  be  af- 
fected by  her  demand  for  affirmative  relief. 

Original  Application  for  Writ  of  Review. 

T,  N.  Allen,  for  relators. 

O,  V,  Linn,  and  Byron  Millett,  for  respondent. 

The  opinion  of  the  court  was  del  levered  by 

DuxBAR,  J. — W.  B.  Hanna  and  wife  brought  an  action 
against  Charles  S.  Reeves  et  ah,  to  foreclose  a  mortgage 
on  real  estate  for  the  payment  of  certain  promissory  notes 
which  had  been  executed  by  the  defendants  other  than  the 
defendant  Esther  J.  Kasson.  The  allegation  of  the  com- 
plaint was  that  Mrs.  Kasson  claimed  some  interest  in  the 
land,  and  that  she  was  a  non-resident  of  the  state;  and 
she  was  served  by  publication.  After  rendition  of  the  judg- 
ment, Mrs.  Kasson  made  an  application  to  the  court  for 
the  vacation  of  the  judgment  for  reasons  which  she  set 
forth  in  her  petition,  and  which  were  supported  by  affi- 
davits. The  plaintiffs  in  the  action,  through  their  attorney, 
moved  for  a  cost  bond  under  §  844  of  the  Code  of  Proced- 
ure, which  provides  that  when  a  plaintiff  in  an  action  re- 
sides out  of  the  county  or  is  a  foreign  corporation,  security 
for  the  costs  and  charges  which  may  be  awarded  against 
such  plaintiff  may  be  required  by  the  defendant.  This 
motion  was  overruled  by  the  trial  court,  and  said  ruling 
is  one  of  the  errors  alleged  here.  The  plaintiffs  then  ob- 
jected to  the  manner  in  which  the  said  Kasson  was  pro- 
ceeding, viz.:  by  affidavit  and  answer,  and  the  court  sus- 
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tained  the  objection.  Thereupon  she  filed  her  petition 
under  the  provisions  of  the  code  in  respect  to  vacating  judg- 
ments, and  caused  summons  to  be  served  upon  plaintiffs. 
On  the  hearing  of  this  petition  the  court  made  an  order 
vacating  the  judgment  and  giving  leave  to  Mrs.  Kasson  to 
answer.  She  subsequently  filed  her  answer  in  which,  after 
traversing  the  allegations  of  the  plaintiffs'  complaint,  she 
sought  affirmative  relief  against  the  plaintiffs.  The  plain- 
tiffs thereupon  moved  for  a  cost  bond  and  the  motion  was 
denied,  and  this  writ  of  review  is  applied  for.  It  is  alleged 
that  the  second  order  denying  the  motion  was  error. 

It  is  contended  by  the  relators  that  this  proceeding  was 
brought  under  title  14  of  the  Code,  instead  of  §  221,  and 
that  under  said  title  14  the  petitioner  is  made  a  plaintiff 
in  substance  and  therefore  falls  within  the  provisions  of 
§  844,  supra.  Whether  that  be  true  or  not,  it  seems  to 
us,  is  not  important  so  far  as  this  application  is  concerned. 
The  overruling  of  the  motion  for  costs  in  the  first  instance 
did  not  affect  the  relators  prejudicially,  for  the  court  af- 
terwards sustained  their  objections  to  the  petition  and  an- 
other petition  was  filed  entirely  different  in  substance  from 
the  one  to  which  the  motion  was  directed.  No  motion  for 
costs  was  made  then  in  that  proceeding,  viz. :  the  proceed- 
ing in  which  Mrs.  Kasson  applied  for  the  vacation  of  the 
judgment.  That  case  went  to  trial  without  objection  on 
the  part  of  the  relators  so  far  as  the  question  of  costs  is 
concerned,  if  we  have  properly  read  the  record,  and  the 
petition  to  vacate  was  sustained  by  the  court.  Mrs.  Kas- 
son then  filed  her  answer,  and  it  was  at  this  stage  of  the 
proceeding  that  the  relators  moved  the  second  time  for  a 
bond  for  costs.  In  no  event  can  it  be  claimed  that  Mrs. 
Kasson  is  a  plaintiff  in  the  proceeding  which  is  now  be- 
fore the  court,  for  she  stands,  so  far  as  that  case  is  con- 
cerned, exactly  in  the  same  position  in  which  she  would 
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have  stood  if  she  had  answered  the  original  complaint.  The 
fact  that  she  asked  for  affirmative  relief  does  not  affect  in 
any  way  the  operation  of  the  statute  which  provides  that 
parties  plaintiff  in  an  action,  residing  out  of  the  county, 
may  be  required  to  furnish  a  bond  for  costs  to  the  defend- 
ant. This  statute  cannot  be  construed  beyond  its  plain 
provisions.  It  is  not  the  intention  of  the  law  that  a  non- 
resident should  be  called  into  a  court  of  this  state  and  com- 
pelled to  appear  to  protect  his  rights  and  then  be  put  to 
the  burden  of  furnishing  bonds  for  costs  for  such  appear- 
ance. As  we  have  before  indicated,  whatever  may  have 
been  the  correct  interpretation  of  the  statute  with  reference 
to  its  application  to  the  petition  for  vacation,  it  is  plain 
that  in  this  case  the  relators  are  plaintiffs  and  that  Mrs. 
Kasson  is  a  defendant,  and  that  therefore  the  statute  does 
not  apply. 

The  writ  will  be  denied. 

Reavis,  Anders  and  Gordon,  JJ.,  concur. 


INo.  2601.    Decided  September  11, 1897.] 

Lyman  E.  Knapp,  Respondent,  v.  King  County  et  al.y 
Appellants. 

TAXATION  —  BXCBSSIVX  ASSESSMENT  —  RBMEDT. 

Under  the  revenue  act  of  1893,  an  assessment  of  real  estate 
for  taxation,  made  arbitrarily  and  without  regard  to  the  actual^ 
true  and  fair  value  thereof.  Is  Illegal;  and  no  more  than  the  Just 
and  proportionate  amount  of  the  taxes  due  thereon  can  be  recov- 
ered In  an  action  to  enforce  collection,  even  If  such  taxes  have 
been  equalized  by  a  board  of  equalization.  (Olympia  Water  Works 
r.  Thurston  County,  14  Wash.  268,  distinguished.) 
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Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

James  F.  McElroy,  and  John  B.  Hart,  for  appellants. 
Knapp  £  Foote,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoRDOx,  J. — This  action  was  brought  to  restrain  the  ap- 
pellant Beman,  as  auditor,  and  appellant  Maple,  as  treas- 
urer, of  King  county  from  registering  and  collecting  the 
taxes  assessed  during  the  years  1893  and  1894  against  cer- 
tain lots  belonging  to  respondent  located  in  the  town  site 
of  Huron,  on  the  ground  that  the  assessments  were  arbitra- 
rily made  without  any  regard  for  the  actual,  true  and  fair 
value  of  the  property,  and  greatly  in  excess  of  such  value, 
etc. 

The  property  was  assessed  for  the  year  1893  at  tAventy 
dollars  per  lot  and  for  1894  at  ten  dollars  per  lot,  and  the 
complaint  alleges  that  its  true  value  at  the  time  when  the 
assessments  were  respectively  made  was  not  to  exceed  two 
dollars  per  lot  for  full  sized  lots  and  .one  dollar  each  for 
fractional  lots,  and  the  plaintiff  tendered  and  brought  into 
court  the  amount  claimed  by  him  to  be  the  just  and  pro- 
portionate amount  of  his  taxes  upon  such  property  for  said 
years. 

The  answer  denied  the  material  allegations  of  the  com- 
plaint and  affirmatively  alleged  that  the  taxes  for  the  year 
1803  had  been  equalized  by  the  board  of  county  commis- 
sioners, and  that  no  person  ever  made  application  for  a 
reduction  of  the  taxes  assessed  against  the  property  in  ques- 
tion for  that  year;  that  the  board  also  equalized  the  taxes 
assessed  for  the  year  1894  and  rejected  a  petition  to  re- 
duce the  valuation  of  ten  dollars  a  lot  as  fixed  by  the  as- 
sessor.    The  lower  court  found  the  value  of  the  lots  "  was 
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not  to  exceed  two  dollars  per  lot  for  the  full  sized  lots  and 
one  dollar  per  lot  for  the  fractional  lots;  that  the  said  as- 
sessment and  valuation  of  the  said  lots  for  each  of  said  years 
was  excessive,  unequal,  unjust  and  illegal,  and  was  made 
arbitrarily  and  without  regard  for  the  actual,  true  and  fair 
value  thereof  in  money;"  and  by  its  decree  granted  the  re- 
lief prayed  for.  From  this  decree  the  county  has  appealed. 
While  there  was  some  conflict  in  the  testimony  adduced 
at  the  trial  below  upon  the  question  of  value,  we  think  the 
findings  of  the  court  are  sustained  by  the  great  weight  of 
the  evidence,  and  apppellants'  exceptions  thereto  cannot 
be  sustained.  It  is  urged,  however,  that,  the  assessments 
made  by  the  assessor  having  been  equalized  by  the  board, 
the  action  of  the  board  as  to  the  valuation  upon  the  prop- 
erty is  final  in  the  absence  of  fraud,  and  it  is  suggested 
that  this  position  is  sustained  by  the  decision  of  this  court 
in  Olympia  Water  Works  v.  Thurston  County,  14  Wash. 
268  (44  Pac.  267).  There  are,  perhaps,  some  expressions 
to  be  found  in  the  opinion  in  that  case  which  justify  this 
contention,  but  the  language  there  used  must  be  considered 
with  relation  to  the  facts  then  under  consideration,  and, 
when  so  considered,  it  becomes  at  once  apparent  that 
neither  the  reasoning  of  the  opinion  nor  the  conclusion 
there  reached  is  applicable  to  the  present  case,  because  the 
assessment  which  was  the  bone  of  contention  in  that  case 
was  upon  personal  property,  and  the  case  itself  did  not  in- 
volve any  assessment  of  real  property.  Under  the  statutes 
of  this  state  no  provision  is  made  for  reviewing  the  action 
of  the  assessor  or  board  of  equalization  in  so  far  as  such 
action  pertains  to  the  assessment  of  personal  property,  and 
it  is  probable  that  in  the  absence  of  fraud  or  malice  the 
action  of  the  lK)ard  of  equalization  is  final  as  to  such  prop- 
erty. But  in  regard  to  the  assessment  of  taxes  upon  real 
estate  the  statute  has  made  express  provision  for.  contest- 
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ing  "  the  substantial  justice  of  the  tax  itself,"  when  appli- 
cation is  made  by  the  treasurer  of  the  county  in  which 
such  real  property  is  situated  for  judgment  against  such 
lands'  for  the  taxes  assessed.  (Session  Laws  1898,  p.  370, 
§§  104-106.) 

The  question  has  been  squarely  passed  upon  by  this  court 
in  Whatcom  County  v.  Fairhaven  Land  Co.,  7  Wash.  101 
(34  Pac.  563);  Benn  v.  Chehalis  County,  11  Wash.  134 
(39  Pac.  365);  Lockwood  v,  Roys,  11  Wash.  697  (40  Pac. 
346). 

In  WJiatconi  County  v.  Fairhaven  Land  Co.,  supra,  after 
stating  the  issues,  the  court  expressly  said  that  it  would 
"  decide  it  as  merely  one  of  palpably  excessive  over  valu- 
ation" and  it  was  there  held  that 

"An  arbitrary  assessment  of  property  without  the  exer- 
cise of  the  assessor's  judgment,  based  upon  knowledge  or 
information,  is  an  illegal  assessment,  and  is  a  fraud  upon 
the  property  owner." 

Upon  the  authority  of  the  foregoing  cases  the  facts  found 
by  the  trial  court  entitled  respondent  to  the  decree  which 
is  appealed  from,  and  it  is  aflirmed. 

Scott,  C.  J.,  and  Dunbar  and  Reavis,  JJ.,  concur. 


[No.  26ia    Decided  September  13, 1807.] 

Samuel  Blair  et  uz.,  Respondents,  v.  Watson  H.  Brown, 
Appellant. 

PUBLIC   SUHVEYS  —  MISTAKES  —  CORRKCTIGN  BY  COUBTB. 

Courts  wiU  not  correct  mistakes  In  original  government  sur- 
veys except  the  mistake  be  established  by  clear  and  convincing 
testimony;   and  will,  moreover,  give  great  consideration  to  the 
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construction  placed  upon  any  disputed  survey  by  the  United  States 
land  department  and  their  decision  in  reference  to  It. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
EiGHARD  OsBOEN,  Judgc.    Affirmed. 

Julius  F.  Hale,  and  C.  W.  Turner^  for  appellant. 
Thomas  A.  QambUj  and  John  B.  W right y  for  respon- 
dents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — There  was  no  allegation  of  error  by  ap- 
pellant in  this  case  except  that  the  court  erred  in  refusing 
to  find  the  issue  for  defendant,  and  to  sign  the  findings 
and  conclusions  tendered  by  the  defendant  (appellant  here) 
and  in  finding  said  issues  for  the  plaintiffs  (respondents 
here).  We  are  unable  to  find  any  error  in  this  respect.  It 
is  purely  a  question  of  evidence,  as  to  whether  a  mistake 
was  made  by  the  United  States  surveyor  in  1856,  and,  while 
it  is  true  that  the  courts  will  correct  surveys  which  have 
been  made  through  mistake  or  fraud,  there  is  no  evidence 
in  this  case  which  will  warrant  the  conclusion  that  a  mis- 
take or  fraud  had  been  committed  by  the  surveyor  who 
originally  surveyed  the  land  in  dispute. 

The  appellant,  a  good  many  years  ago,  had  filed  a  home- 
stead application  on  this  place,  and  it  was  rejected  by  the 
local  land  office,  and  an  appeal  was  taken  to  the  commis- 
sioner of  the  general  land  office,  who  rejected  the  same  for 
the  reason  that  by  an  examination,  made  by  that  office,  of 
the  official  plat  and  field  notes,  it  was  shown  that  the  cor- 
ner to  sections  17,  18,  19  and  20,  Tp.  26,  K  K.  4  E., 
was  on  the  margin  of  Lake  Union  and  was  identical  with 
the  meander  line  of  said  lake,  that  no  portion  of  said  sec- 
tion 20  lay  on  the  west  side  thereof  and  that  the  records 
therefore  sliowed  that  there  was  no  such  tract  of  land  as 
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that  applied  for  by  the  appellant.  This  appeal  was  not 
prosecuted  to  the  Secretary  of  the  Interior,  but  the  matter 
Avas  dropped  there.  The  court  found,  and  we  think  it  was 
justified  in  so  finding  from  the  testimony,  even  if  we  were 
inclined  to  review  its  findings  of  fact,  that  the  line  from 
the  flag  post  to  the  section  corner,  which  was  the  line  in 
evidence  in  this  case,  was  the  meander  line.  It  is  con- 
tended by  the  appellant  that  the  respondents  should  not 
urge  in  their  brief  that  the  court  found  that  the  line  in 
question  was  the  meander  line,  by  reason  of  the  stipulation 
filed  in  relation  to  the  findings  of  fact,  the  stipulation  being 
to  the  effect  that  the  court  found  the  line  to  be  a  section 
and  a  meander  line.  But,  notwithstanding  the  stipulation, 
the  finding  of  the  court  itself  is  brought  here  for  the  con- 
sideration of  this  court;  although  there  is  very  little  real 
difference  between  the  stipulation  and  the  finding,  for 
while  the  finding  of  the  court  is  that  the  line  was  a  meander 
line,  the  court  also  found  that  the  section  line  between  sec- 
tions 17  and  18,  lying  north  of  sections  19  and  20,  would, 
if  produced  southward,  coincide  with  said  meander  line. 

The  testimony  satisfies  us  that  the  original  field  notes 
which  were  in  the  surveyor  general's  oflice  before  the  rec- 
ords were  destroVed  by  fire,  showed  that  the  surveyor  ran 
along  the  beach  in  establishing  this  line,  and  that  it  was 
so  marked  and  reported.  These  field  notes  being  destroyed, 
certified  copies  from  the  general  land  office  were  substi- 
tuted. In  the  copy  of  a  copy  which  was  in  evidence  this 
expression  "  along  the  beach  "  did  not  appear,  but  it  does 
appear  from  the  testimony  that  the  words  were  used  in 
the  original,  at  least  it  appears  with  sufficient  certainty  to 
base  a  conclusion  upon.  While  it  might  be  Avithin  the 
province  of  the  courts  to  correct  the  original  United  States 
surveys,  yet  before  such  correction  can  be  made  and  the 
credit  which  is  due  to  the  surveys  as  established  by  field 
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notes  be  overthrown,  the  mistake  must  be  sho^vn  by  clear 
and  convincing  testimony.  We  think  it  has  not  been  so 
shown  in  this  case;  and,  in  addition  to  this,  the  construc- 
tion placed  upon  this  survey  by  the  land  department  and 
their  decision  in  reference  to  it,  while  not  conclusive,  should 
receive  great  consideration  by  the  courts.  McSorley  v.  Hilly 
2  Wash.  638  (27  Pac.  552);  Keane  t\  Brygger,  3  Wash. 
338  (28  Pac.  653),  and  cases  cited. 
The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Gordon,  JJ., 
concur. 


I  17    5r3! 
I  18    336| 

17    573 
[No.  2454.    Decided  September  14,  1807.]  25   459 

Albert  0.  Damon  et  ux.y  Appellants^  v.  N.  P.  Leque  »  gj 

et  al,,  Appellants.  S-^. 


APPEAL  —  JOINDEB  —  INDEPENDENT   APPEALS  —  LIM1TATI0K8  —  HOW 
RAISED   BT   PLEADING  —  REVIVOR   OF  MORTGAGE. 

Laws  1893,  p.  121,  §  5,  providing  that  parties  similarly  affected 
may  join  in  an  appeal  within  ten  days  after  service  of  notice  of 
appeal  does  not  apply  in  a  case  where,  after  an  appeal  has  been 
taken  by  one  party,  the  adverse  party  also  desires  to  prosecute 
an  appeal  from  the  same  judgment. 

The  supreme  court  will  entertain  more  than  one  appeal  from 
the  same  judgment  in  an  equity  cause,  where  the  appeals  are  all 
perfected  and  the  cause  submitted  to  the  court  at  one  time,  so 
the  whole  matter  may  be  finally  disposed  of  on  one  hearing. 
(Hill  t\  Saxcyer,  14  Wash.  275.  distinguished). 

The  defense  of  the  statute  of  limitations  is  properly  raised 
by  answer,  instead  of  by  demurrer,  when  the  defect  does  not 
clearly  appear  on  the  face  of  the  complaint. 

Where  a  mortgage  has  been  forecloced  without  including  cer- 
tain parties  claiming  an  interest  in  the  premises,  and  a  subse- 
quent suit  is  brought  against  the  omitted  parties  to  foreclose 


ri7    6731 
17    573 


574  DAMON  V.  LEQUE. 


Opinion  of  the  Court  —  Scott,  C.  J.  [17  Wash. 

their  interest,  the  fact  that  the  claim  secured  by  mortgage  had 
been  merged  in  the  judgment  in  the  original  foreclosure  proceed- 
ing would  not  deprive  them  of  the  right  to  plead  the  statute  of 
limitations  against  the  claim. 

A  mortgagor  cannot,  by  means  of  a  partial  payment  after  the 
bar  of  the  statute  of  limitations  has  become  complete,  revive 
the  mortgage  as  against  another  party  who  had  purchased  the 
lands  but  was  not  obligated  to  pay  the  debt. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
JoHX  C.  Denney,  Judge.    Reversed. 

Byron  Millett,  and  E.  L.  Minardy  for  plaintiffs. 
Burke,  Shepard  &  Woods^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  is  founded  upon  the  following 
facts:  In  December,  1877.  one  Iverson  and  wife  executed 
their  note  to  tlie  plaintiff  Albert  O.  Damon  in  the  sum  of 
$950  and  interest,  due  one  year  from  date,  and  to  secure 
payment  thereof  also  executed  to  him  a  mortgage  upon  the 
lands  in  controversy  in  this  action.  Thereafter  N.  P.  Leque 
obtained  a  sheriff's  deed  to  said  lands  in  pursuance  of  a 
purchase  by  him  at  an  execution  sale  imder  a  judgment 
rendered  against  Iverson  in  favor  of  one  Haller,  and  said 
Leque  and  wife  thereafter  conveyed  said  lands  to  Peter 
Leque.  Said  sheriff's  deed  was  executed  in  March,  1885, 
and  said  Leques  entered  into  possession  of  the  premises. 
Subsequently,  in  July,  1885,  the  plaintiff  Albert  O.  Da- 
mon commenced  an  action  to  foreclose  said  mortgage 
against  Iverson  and  wife,  but  did  not  make  any  of  the 
Leques  parties  thereto.  Iverson  appeared  in  said  action 
and  admitted  the  validity  of  the  claim.  A  decree  of  fore- 
closure was  rendered  and  the  lands  were  sold  in  pursuance 
thereof  to  said  plaintiff.  In  June,  1892,  the  present  action 
was  commenced  by  Damon  and  wife  against  N.  P.  and 
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Peter  Leque  and  their  respective  wives,  which  purported  to 
be  one  to  remove  a  cloud  from  title  and  also  to  obtain  posses- 
sion of  the  lands.  A  general  demurrer  was  interposed  by 
the  defendants,  which  was  sustained  by  the  court,  and  judg- 
ment rendered  against  the  plaintiffs.  Upon  an  appeal  by 
them,  this  court  held  that  the  complaint,  under  the  liberal 
rule  with  regard  to  construing  pleadings  recognized  here, 
stated  facts  sufficient  to  entitle  the  plaintiffs  to  a  foreclos- 
ure of  the  mortgage,  and  the  judgment  was  reversed  and 
the  cause  remanded  for  trial.  14  Wash.  253  (44  Pac. 
261).  A  trial  was  subsequently  had  and  a  judgment  ren- 
dered in  favor  of  the  plaintiffs,  from  which  both  parties 
have  appealed,  the  plaintiffs  alleging  that  they  were  en- 
titled to  judgment  in  a  greater  sum  than  that  allowed  by 
the  court,  the  defendants  contending  that  the  plaintiffs  were 
not  entitled  to  judgment  at  all  upon  the  facts,  on  the 
ground  that  the  statute  of  limitations  had  run  against  the 
claim,  which  statute  the  defendants  had  pleaded  in  their 
answer. 

A  motion  is  made  to  dismiss  the  appeal  of  the  defend- 
ants because  it  was  not  taken  within  ten  days  after  the 
plaintiffs  had  appealed,  and  because  an  independent  or  sub- 
sequent appeal  cannot  be  maintained  in  the  same  cause. 
But  the  defendants  were  not  required  to  proceed  under  sec- 
tion 5  of  the  appeal  act  (Laws  1893,  p.  121),  because  their 
interests  were  not  similarly  affected  to  those  of  the  plain- 
tiffs, within  the  meaning  of  the  statute;  and  while,  after 
the  disposition  of  an  equity  cause,  the  court  will  not  hear 
a  subsequent  appeal  from  the  same  judgment  (Hill  v.  Saw- 
yer, 14  Wash.  275  (44  Pac.  537),  yet  in  a  case  like  this 
where  the  appeals  are  all  perfected  and  the  cause  submitted 
to  the  court  at  one  time,  so  the  whole  matter  may  be  fin- 
ally disposed  of,  they  may  be  entertained,  as  the  objec- 
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tions  stated  in  the  case  cited  do  not  apply;  and  the  motion 
is  denied. 

As  the  appeal  of  the  defendants  goes  to  the  whole  case, 
it  will  be  first  taken  up,  and  several  minor  questions  grow- 
ing out  of  their  contention  will  be  first  considered.  The 
plaintiffs  contend  that  the  defendants  are  not  entitled  to 
the  benefit  of  said  statute  in  consequence  of  not  having 
raised  the  question  by  a  special  demurrer  to  the  complaint 
in  accordance  with  sections  189  and  190,  vol.  2  of  the 
Code;  and  this  position  would  be  well  taken  if  the  defect 
clearly  appeared  upon  the  face  of  the  complaint.  But  in 
this  instance  we  are  of  the  opinion  that  it  did  not  so  ap- 
pear, and  especially  when  considering  the  purported  nature 
of  the  action;  consequently  the  defendants  were  entitled 
to  raise  the  question  by  the  answer. 

It  is  further  contended  by  the  plaintiffs  that  the  note 
was  merged  in  the  judgment  and  that  this  action  must  be 
regarded  as  upon  the  judgment,  and  that  the  statute  of 
limitations  had  not  run  against  it.  But  under  all  the  au- 
thorities the  Leques  not  having  been  made  parties  to  the 
foreclosure  suit,  the  judgment  therein  rendered  against  the 
Iversons  can  have  no  force  against  them,  and  could  not  cut 
off  their  right  to  plead  the  statute  against  the  claim. 

It  is  also  contended  by  the  plaintiffs  that  the  allegations 
of  the  answer  were  insufficient  to  raise  the  question  of  the 
statute  of  limitations,  but  without  setting  these  allegations 
forth  in  detail,  we  are  of  the  opinion  that  the  statute  was 
well  pleaded. 

Another  contention  arises  upon  the  facts  in  the  case  with 
reference  to  the  time  of  a  partial  payment  made  upon  the 
note  by  Iverson.  The  lower  court  found  that  this  pay- 
ment was  made  at  a  time  before  the  note  matured,  while 
the  plaintiffs  contend  that  it  was  made  at  a  later  date.  We 
have  examined  the  proofs  in  this  particular  and  are  satisfied 
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that  the  finding  of  the  lower  court  is  well  sustained  by 
the  evidence,  and  consequently  the  case  turns  upon  the 
question  of  the  right  of  the  mortgagor  to  revive  the  mort- 
gage after  the  bar  of  the  statute  had  become  complete,  as 
against  another  party  who  had  purchased  the  lands  but  was 
not  obligated  to  pay  the  debt.  The  authorities  are  conflict- 
ing upon  this  question,  but  the  great  weight  sustains  the  de- 
fendants on  the  proposition.  The  mortgagor  could  no  more 
revive  the  mortgage  in  such  a  case  than  he  could  give  a 
new  mortgage  upon  the  land.  2  Jones,  Mortgages  (5th 
ed.),  §§1198  and  1202;  Wiltsie,  Mortgage  Foreclosures 
(enlarged  ed.),  §§  65  and  410;  13  Am.  &  Eng.  Enc.  Law^ 
p.  760;  Schmucker  v.  Sihert,  18  Kan.  104  (26  Am.  Rep. 
765);  Day  v.  Baldwin,  34  Iowa,  380;  CottreU  v.  Shepherdy 
86  Wis.  649  (57  K  W.  983);  Trustees  v.  Smithy  52  Conn. 
484;  Kendall  v.  Clarke,  90  Ky.  178  (13  S.  W.  583);  ZoU 
V.  Camahany  83  Mo.  35;  Newhould  v.  Smithy  33  Ch.  Div. 
127;  Lord  v.  Morrisy  18  Cal.  482. 

There  are  some  cases  holding  the  contrary  doctrine  on 
the  ground  that  a  purchaser  of  the  land  who  buys  while 
the  mortgage  is  in  force  ia  placed  in  no  worse  position  by 
a  revivor  of  a  mortgage  than  he  was  in  when  he  purchased. 
But  the  greater  number  of  cases,  as  well  as  the  weight  of 
authority,  is  against  it.  The  statute  of  limitations  is  a 
statute  of  repose,  and  it  would  seem  as  though  it  should 
apply  in  this  kind  of  a  case  as  well  as  any  other,  and  that 
a  mortgagor,  perhaps  insolvent,  should  not  have  the  power, 
many  years  after  the  bar  of  the  statute  had  become  com- 
plete, to  revive  a  mortgage  undischarged  of  record  and 
make  the  same  a  charge  upon  the  lands  as  against  a  sub- 
sequent purchaser,  when  evidence  of  payment  or  other  de- 
fenses might  have  become  lost. 

Substantially  the  same  principle  has  been  recognized 
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upon  a  different  state  of  facts.  For  instance,  it  is  well 
settled  that  a  partial  payment  by  one  joint  debtor  after  the 
statute  has  run  against  the  claim  will  not  reviye  it  as  against 
the  other  joint  debtors,  but  only  against  the  party  making 
the  payment.  Also  that  partial  payments  upon  a  mort- 
gage debt,  made  by  a  purchaser  of  lands  who  has  assumed 
payment  of  the  mortgage,  will  not  keep  the  claim  aUve  as 
against  the  original  debtor.  And  there  are  cases  holding 
that  partial  payments  by  a  mortgagor  cannot  be  invoked  to 
keep  alive  a  mortgage  where  the  lands  have  passed  into 
the  hands  of  a  third  party,  even  though  the  bar  of  the 
statute  as  against  the  debt  was  at  no  time  in  foixse;  but 
with  that  question  we  have  not  to  do  in  this  case. 

We  are  of  the  opinion  that  the  contention  of  the  defend- 
ants must  be  sustained.  The  judgment  rendered  against 
them  is  therefore  reversed  and  the  cause  remanded  with  in- 
structions to  render  a  decree  setting  aside  the  deed  exe- 
cuted to  the  plaintiff  Damon  in  pursuance  of  the  first  ac- 
tion to  foreclose,  and  adjudging  the  lands  free  of  the  mort- 
gage lien. 


Ahdees  and  Reavis,  JJ.,  concur. 
DuNBAB,  J.,  dissents. 
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John  Walker,  Respondent,  v.  L.  E.  Stone  et  al.^  Ap- 


d2o  m  pellants. 
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Laws  1891,  p.  171,  regulating  salmon  and  sturgeon  fishing,  and 
Laws  1893,  p.  15,  regulating  the  catching  of  salmon  and  provid- 
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ing  for  the  licensing  thereof  are  upon  the  same  subject  matter, 
and  should  be  construed  together  so  far  as  possible. 

The  act  of  1893  limiting  the  right  to  licenses  for  catching 
salmon  to  residents  and  citizens  of  the  state  must  be  interpreted 
in  the  light  of  the  act  of  1891  providing  that  it  shall  be  unlawful 
for  any  person  to  catch  salmon  in  the  waters  of  the  state  or  over 
which  the  state  has  concurrent  jurisdiction,  unless  such  person 
be  a  citizen  of  the  United  States,  or  has  declared  his  intention 
to  become  such  one  year  prior  thereto,  and  has  been  for  six 
months  an  actual  resident  of  the  state. 

The  legislature  has  power  to  license  fishing  within  the  waters 
of  the  state  and  give  exclusive  control  for  the  period  of  one  year 
for  the  operation  of  fixed  appliances  therefor,  without  violating 
the  inhibition  against  granting  exclusive  privileges  to  such  waters. 

A  license  to  fish  Is  a  franchise  which  entitles  the  holder  to 
maintain  an  action  for  injunction  against  any  Infraction  of  his 
rights. 

The  fact  that  any  trespass  upon  one's  rights  under  a  franchise 
constitutes  a  misdemeanor  punishable  criminally  does  not  mili- 
tate against  the  holder's  right  to  protection  in  equity. 

Appeal  from  Superior  Court,  Pacific  County. — Hon. 
W.  AV.  Langhorne,  Judge.    Affirmed. 

Fulton  Bros.y  for  appellants. 

C.  C.  Daltoriy  and  Hexven  &  Stratton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

RfiAvis,  J. — ^Respondent  commenced  an  action  in  the 
superior  court  of  Pacific  county  to  enjoin  appellants  from 
constructing  a  pound  net  for  fishing  within  900  feet  lat- 
erally of  respondent's  set  net  and  set  net  location.  On  the 
27th  of  January,  1896,  respondent  was  granted  a  license 
by  the  fish  commissioner,  under  the  act  to  regulate  and 
license  the  catching  of  salmon,  approved  February  10, 
1893  (Laws  1893,  p.  15),  to  construct  and  operate  station- 
ary appliances  and  a  set  net  to  be  operated  in  Baker's  Bay. 
Hespondent  afterwards  constructed  at  considerable  cost 
and  expense  a  set  net  and  gave  the  proper  notice  thereof. 
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Appellants,  on  February  7,  1896,  began  driving  piles  in 
the  bed  of  the  river  for  the  purpose  of  constructing  a 
pound  net  for  catching  salmon,  and  in  such  a  manner  and 
position  that  the  distance  of  the  lateral  passage  way  be- 
tween the  same  and  respondent's  set  net  did  not  exceed 
100  feet.  On  February  14,  1896,  the  appellant  Lindsey 
E.  Stone  obtained  a  license  from  the  fish  commissioner 
to  use  stationary  appliances  and  construct  a  pound  net  in 
Baker's  Bay.  The  appellants  denied  that  they  encroached 
or  were  encroaching  upon  the  lateral  way  given  to  respon- 
dent by  the  statute.  They  also  set  up  that  respondent 
was  not  a  citizen  of  the  state  at  the  time  he  obtained  the 
license,  and  also  maintain  that  the  license  does  not  grant 
an  exclusive  privilege  to  fish  over  the  extent  of  water 
designated  by  the  statute. 

The  legislature  passed  an  act  in  1891  to  regulate  salmon 
and  sturgeon  fishing  (Laws  1891,  p.  171),  in  which  it  was 
declared  to  be  unlawful  for  any  person  to  fish  for,  or  take 
for  sale  or  profit,  any  salmon,  sturgeon  or  other  food  fish 
in  any  of  the  rivers  or  waters  of  this  state,  or  over  which 
it  has  concurrent  jurisdiction,  unless  such  person  be  a  citi- 
zen of  the  United  States,  or  has  declared  his  intention  to 
become  such  one  year  prior  thereto,  and  has  been  for  six 
months  an  actual  resident  of  the  state.  Any  person  with 
the  above  described  qualifications  might  go  before  the 
county  clerk  in  any  county  and  furnish  satisfactory  evi- 
dence of  his  citizenship  or  other  qualifications  to  the  clerk, 
and  thereupon  the  clerk  should  issue  to  him  a  certificate, 
and  thereafter  such  certificate  is  prima  facie  evidence  of 
his  citizenship  and  residence  as  required  by  law.  The  time 
for  fishing  had  also  been  regulated.  In  1893  the  legisla- 
ture further  provided  in  the  act  heretofore  mentioned,  to 
regulate  and  license  the  catching  of  salmon,  what  persons 
might  own  and  operate  a  pound  net,  trap,  set  net  and  other 
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fixed  appliances,  and  provided  that  no  license  should  be 
issued  to  any  one  who  was  not  a  resident  and  citizen  of 
the  state.  The  act  also  regulates  the  measure  of  the  meshes 
and  provides  that  the  fish  commissioner  shall  collect  for 
each  license  for  a  pound  net  or  other  fixed  appliance  the 
sum  of  $10  annually;  for  each  set  net  the  sum  of  $2.  It 
also  provides  that  there  shall  be  an  end  passage  way  of  at 
least  30  feet  and  a  lateral  passage  way  of  at  least  900  feet 
between  all  pound  nets,  set  nets  and  other  fixed  appliances 
constructed  in  places  within  the  waters  of  the  Columbia 
River  and  its  tributaries.  Also  provides  that  any  person 
violating  these  provisions  shall  be  deemed  guilty  of  a  mis- 
demeanor and  on  conviction  be  fined. 

The  superior  court  heard  considerable  testimony  intro- 
duced at  the  trial,  and  found  that  defendants  were  con- 
structing their  pound  net  within  the  900  feet  inhibited 
by  the  statute,  and  also  found  that  the  respondent  had 
duly  obtained  his  license  and  commenced  the  erection  of 
his  net  before  appellants  procured  the  license.  Without 
following  the  discussion  of  the  question  of  state  citizen- 
ship, as  presented  in  the  arguments  before  the  court,  we 
have  concluded  that  the  acts  of  March  6,  1891,  and  Feb- 
ruary 10,  1893,  are  upon  the  same  subject,  and  that  the 
term  "  citizen  and  resident "  is  used  in  the  same  sense  in 
both  acts.  And  we  think  the  term  "citizen"  is  rather 
loosely  used  in  the  act  of  1893.  This  has  frequently  been 
done.    Morse,  Citizenship,  p.  124. 

And  we  do  not  think  it  necessary  here  to  define  citizen- 
ship in  this  state. 

The  legislature  had  the  power  to  license  fishing  and  to 
give  exclusive  control  for  a  reasonable  distance  of  the 
water  after  the  construction  of  a  net  or  other  fixed  appli- 
ance for  fishing,  and  for  the  limited  period  of  one  year. 
Such  license  does  not  come  within  the  inhibition  of  grant- 
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ing  an  exclusive  privilege  to  the  waters  by  the  state.  Such 
license  is  a  franchise  of  which  the  violation  is  an  injury 
and  properly  cognizable  in  equity.  The  fact  that  it  is 
deemed  a  misdemeanor  does  not  militate  against  its  pro- 
tection in  equity.  The  respondent,  having  a  license  and 
constructing  his  net,  was  entitled  to  an  injunction  against 
any  infraction  upon  the  rights  under  his  franchise. 
.  We  perceive  no  error  in  the  judgment  of  the  superior 
court,  and  it  is  affirmed. 

Scott,  C.  J.,  and  Dunbab  and  Anders,  JJ.,  concur. 


[No,  2571.    Decided  September  15, 1897.] 

Ellen  J.  Walker  et  aL,  Respondents,  v.  E.  McNeill, 
Receiver  of  the  Oregon  Railway  and  Navigation  Com- 
pany,  Appellants. 

DEATH  BT  WRONGFUL  ACT  —  NEGLIOBNCB  OF  BAILSOAD  COMPANY  — 
PLBADINO  AND  PBOOF — ASSUMPTION  OF  RISK  —  SPECIAL  INTERROO- 
ATORIEB  —  MEASURE  OF   DAMAO£8  —  EXCESSIVE  DAMAGES. 


g39  *§'  Where  a  complaint  for  personal  injuries  received  from  the 

wreck  of  an  engine  charges  that  defendant  carelessly  and  negli- 
gently failed  to  provide  a  safe  road-bed  and  a  safe  and  suitable 
engine  to  do  the  work  by  reason  of  Its  being  too  heavy  for  the 
road,  and  carelessly  and  negligently  permitted  the  grades  and 
curves  in  the  road  and  especially  the  fills  and  embankments 
thereon  to  be  and  remain  too  narrow,  and  permitted  the  road  to 
become  and  remain  out  of  repair  and  permitted  the  ties  on  which 
the  rails  rested  to  become  rotten  and  loose,  so  that  the  road  was 
unnecessarily  dangerous  and  unsafe,  the  fact  that  the  engine  first 
left  the  track  In  a  cut  before  it  reached  and  plunged  over  the  em- 
bankment, If  a  variance  at  all,  would  be  an  immaterial  one. 

In  an  action  against  the  master  for  injuries  to  the  servant, 
assumption  of  the  risk  of  employment  is  a  matter  of  defense  to 
be  pleaded  and  proven,  and  if  not  urged  In  the  court  below  can- 
not be  raised  as  ground  of  objection  to  an  Instruction  that  it  fails 
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to  include  such  matter  as  an  element  for  consideration  upon  the 
Question  of  negligence  or  contributory  negligence  of  the  parties. 

The  question  of  whether  defendant  has  used  reasonable  care 
and  prudence  in  sending  a  heavy  engine  over  the  road,  in  the 
condition  of  the  track  at  the  time,  is  properly  one  for  the  jury. 

Reasonable  care  has  reference  to  all  the  circumstances  and 
conditions  surrounding  the  railroad  and  its  operation,  the  amount 
of  traffic,  the  expense  attending  the  precautions  which  should  be 
used,  and  the  purpose  of  the  road. 

The  fact  that  a  majority  of  the  ties  in  a  railroad  bed  were 
rotten  at  a  point  where  an  engine  was  derailed,  that  they  were 
so  decayed  that  the  spikes  holding  the  rails  upon  the  ties  were 
loose  and  easily  slipped  out,  permitting  the  rails  to  spread  in 
case  of  considerable  pressure,  and  that  defendant  had,  or  ought 
to  have  had,  knowledge  of  this  condition,  is  such  proof  of  neg- 
ligence as  to  preclude  the  court's  taking  the  case  from  the  jury. 

The  submission  to  the  jury  of  special  interrogatories  is,  under 
Code  Proc,  §  375,  a  matter  entirely  in  the  discretion  of  the  trial 
court,  and  a  refusal  to  submit  cannot  be  regarded  as  error. 

The  measure  of  damages  for  the  death  of  a  husband  and  father 
through  the  wrongful  act  or  neglect  of  another,  should  include 
not  alone  the  pecuniary  value  of  his  wage-earning  abilities,  but 
also  the  value  of  his  daily  services,  attention  and  care  bestowed 
on  his  family,  the  loss  of  comforts,  conveniences  and  of  educa- 
tion suffered  by  minor  children,  or,  in  other  words,  the  loss  of 
nurture,  of  intellectual,  moral  and  physical  training  which  only 
a  parent  can  give  to  children;  but  damages  by  way  of  solace  to 
the  affections  of  wife  or  children  should  not  be  allowed. 

An  award  of  $40,000  to  a  wife  and  minor  children  for  the 
wrongful  death  of  the  husband  and  father  is  excessive  and  should 
properly  be  reduced  to  |25,000,  when  it  appears  that  decedent, 
a  kind  and  affectionate  husband  and  father,  was,  at  the  time  of 
his  death,  twenty-five  years  of  age,  in  good  health,  sober,  indus- 
trious, a  good  business  manager  and  earning  |150  per  month. 

Appeal  from  Superior  Court,  Columbia  County. — ^Hon. 
R.  F.  Sturdevant,  Judge.     Affirmed. 

CoXy  Cotton^  Teal  £  Minora  for  appellant. 

A,  S.  Bennett y  and  Will  H.  FoutSy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  by  the  widow  and  two  minor  chil- 
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dren  of  Eobert  Walker,  deceased,  respondents,  against 
McNeil,  receiver  of  the  Oregon  Railway  and  Navigation 
Company,  appellant,  to  recover  damages  for  the  death  of 
the  decedent  by  negligent  act  of  appellant. 

On  the  22d  of  December,  1894,  Robert  Walker,  respon- 
dents' decedent,  who  was  then  an  engineer  in  the  employ  of 
appellant,  was  ordered  by  appellant  to  take  a  heavy  helper 
engine  to  assist  one  of  appellant's  passenger  trains  up  the 
hill  from  BoUes  Junction  to  Alto.  This  engine  was  heav- 
ier than  was  usually  employed  in  the  passenger  service, 
although  not  the  heaviest  one  on  the  road.  It  was  ordi- 
narily used  in  helping  freight  trains  up  the  hill,  and  it 
does  not  appear  whether  it  had  been  used  before  upon  a 
passenger  train.  At  this  time  the  passenger  train  was  un- 
usually heavy  and  Walker  was  directed  to  assist  it  with 
his  engine.  For  some  distance  from  BoUes  Junction  in 
the  direction  of  Alto  there  is  an  up  grade,  and  the  grade 
then  drops  down  for  a  short  distance.  It  was  upon  the  down 
grade  at  a  point  on  a  reverse  curve  where  the  railroad 
emerges  from  a  small  cut  and  passes  to  a  fill  that  the  wreck 
occurred  which  caused  the  death  of  Walker.  The  train 
was  running  at  the  usual  speed  which  was  required — ^from 
twenty  to  twenty-five  miles  an  hour.  Walker's  engine,  as 
well  as  the  regular  engine  attached  to  the  train,  and  the 
baggage  car  were  thrown  down  the  embankment.  The 
fireman  on  Walker's  engine,  the  men  on  the  other  engine 
and  the  baggagemen  jumped  from  their  places  and  escaped 
with  more  or  less  injury.  Walker  remained  at  his  post 
to  put  on  the  air  and  reverse  the  engine.  He  was  thrown 
over  the  bank  with  his  engine  and  killed.  The  passenger 
cars  were  not  thrown  from  the  track.  At  the  time  of  his 
death  Walker  was  twenty-five  years  of  age,  was  in  good 
health,  sober,  industrious,  a  kind  and  affectionate  husband 
and  father  and  a  good  business  manager.     One  of  the 
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children  at  that  time  was  about  two  years  old  and  the  other 
was  bom  a  few  months  after  his  death. 

The  material  allegations  of  the  complaint  which  are  on 
review  here  are  as  follows: 

"That  the  said  defendant  carelessly  and  negligently 
failed  to  provide  a  safe  road-bed  for  said  Walker  to  pass 
over  in  so  doing,  and  carelessly  and  negligently  failed  to 
provide  him  with  a  safe  and  suitable  engine  with  which 
to  do  said  work;  but  on  the  contrary  carelessly  and  neg- 
ligently permitted  the  grades  and  curves  upon  said  road, 
and  especially  the  fills  and  embankments  thereon,  to  be 
and  to  remain  too  narrow  and  otherwise  of  an  improper 
construction,  so  as  to  make  the  same  likely  to  give  way, 
and  permit  the  ties  and  rails  to  give  with  a  heavy  load, 
and  also  permitted  said  road  to  become  and  remain  out  of 
repair,  and  permitted  the  ties  upon  which  the  rails  rested 
to  become  rotten  and  loose,  so  that  said  road  was  grossly 
and  imnecessarily  dangerous  and  unsafe. 

"That  said  defendant  further  carelessly  and  negligently 
ordered  said  Walker  to  go  over  said  road  with  an  engine 
and  train  which  was  too  heavy  for  the  road  and  for  the 
character  of  the  fills  and  embankments  thereon,  and  also 
permitted  the  engine  upon  which  said  Walker  was  sent 
out,  and  which  he  was  directed  to  take,  to  be  and  remain 
out  of  line  and  untrue,  and  out  of  level  upon  its  wheels, 
^and  generally  unsafe  and  out  of  repair. 

"That  on  said  date  and  while  said  Walker  was  passing- 
over  said  road  from  Bolles  Junction  to  Alto,  with  and  upon 
said  engine,  under  orders  of  defendant,  as  aforesaid,  at  a 
point  between  said  stations  where  there  is  a  curve  in  said 
road,  and  a  high  fill  thereon,  the  engine,  which  he  was 
taking  and  upon  which  he  was  riding  as  aforesaid  left  the 
track — by  reason  and  on  account  of  the  general  bad  con- 
dition of  the  road,  and  the  rotten  and  loose  condition  of 
the  ties  as  aforesaid,  and  by  reason  and  on  account  of  the 
narrow  and  improper  construction  of  said  fill  and  curve, 
and  by  reason  and  on  account  of  the  said  engine  being 
out  of  repair,  and  too  heavy  for  the  road  as  aforesaid,  and 
rolled  down  the  embankment,  with  and  upon  said  Walker, 
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thereby  inflicting  upon  him  great  bodily  injury,  causing 
his  death  immediately  thereafter. 

"That  at  the  time  of  said  occurrence,  and  previous 
thereto,  the  said  Walker  was  a  man  of  sober  and  indus- 
trious habits,  good  health  and  good  ability  as  a  manager 
of  property  and  affairs,  and  was  a  skillful  engineer,  and 
able  to  earn  high  wages  in  such  capacity;  that  in  addition 
thereto  he  was  a  prudent,  kind  and  affectionate  husband 
and  father  and  that  the  plaintiffs  were  each  and  all  de- 
pendent upon  him  for  support,  education  and  mainte- 
nance. 

"  That  by  reason  of  the  careless  and  negligent  acts  and 
omissions  of  the  defendant,  causing  the  death  of  said 
Walker  hereinbefore  set  forth,  the  plaintiffs  have  lost  his 
earnings  and  accumulations,  and  his  foresight  and  manage- 
ment, and  have  also  been  deprived  of  his  support,  mainte- 
nance, comfort  and  society,  and  his  advice,  counsel  and 
oversight  as  a  husband  and  parent,  and  are  and  have  been 
damaged  thereby,  etc." 

Appellant  moved  to  strike  from  the  complaint  the  alle- 
gations relating  to  the  damages  suffered  by  plaintiffs  as 
follows:  first,  the  words  "that  in  addition  thereto  he  was 
a  prudent,  kind  and  affectionate  husband  and  father;"  sec- 
ond, the  word  "comfort"  following  the  word  "mainte- 
nance" and  preceding  the  word  "and;"  third,  "and  his 
advice,  counsel  and  oversight  as  a  husband  and  parent."' 
This  motion  was  overruled  and  an  exception  taken  by  ap- 
pellant. 

The  superior  court  instructed  the  jury: 

"  I.  It  is  the  duty  of  the  railroad  company  to  see  that 
due  and  reasonable  care  is  used  in  the  inspection  of  its  road 
bed,  ascertaining  its  condition  and  in  keeping  it  in  repair. 

"  n.  If  therefore  you  find  from  the  evidence  that  the 
road  bed  at  the  place  of  injury,  was  out  of  repair,  and 
the  ties  rotten,  and  that  this  bad  repair  and  rotten  con- 
dition of  the  ties  caused  the  injury,  and  if  you  further  find 
that  the  receiver  of  the  railroad  company,  or  his  agents 
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in  charge  of  the  track  department  of  the  road,  knew  of 
the  bad  condition  of  the  track,  or  could  have  ascertained 
its  bad  condition  by  a  reasonably  careful  inspection  long 
enough  prior  to  the  accident  to  have  repaired  the  same, 
and  if  they  were  negligent  and  careless  in  failing  to  in- 
spect the  road,  or  in  failing  to  inspect  the  same,  and  that 
negligence  and  carelessness  caused  the  injury,  without 
fault  or  negligence  on  the  part  of  Robert  Walker,  then  the 
plaintiffs  can  recover. 

"  m.  It  is  the  duty  of  the  railroad  company,  or  its  re- 
ceiver, to  keep  its  track  in  repair,  so  that  it  is  safe  for  the 
kind  of  engines  and  rolling  stock  that  it  sends  over  it,  so 
far  as  reasonable  care  and  prudence  will  make  it  so. 

"IV.  Therefore  if  you  should  find  that  the  track  in 
question  was  unsafe  for  an  engine,  such  as  the  one  that 
Walker  was  riding  upon  at  the  time  of  his  death,  the  fact 
that. the  track  would  have  been  safe  for  lighter  engines 
of  different  construction,  would  not  necessarily  be  a  de- 
fense." 

Appellant  assigns  the  giving  of  each  of  the  above  in- 
structions as  error.  The  court  also  gave  the  following  in- 
struction upon  the  measure  of  damages: 

"II.  While  you  should  not  allow  the  plaintiffs  any- 
thing for  the  mere  loss  of  the  society  of  the  deceased,  yet 
you  have  a  right  to  take  into  consideration,  not  only  his 
earning  capacity,  but  also  the  care  and  attention  which 
such  a  man  would  give  to  his  wife  and  children,  and  also 
the  loss  of  his  advice  and  training  as  a  husband  and  father, 
which  they  have  suffered  by  his  death.  In  other  words, 
the  plaintiffs  are  entitled  to  be  compensated  for  the  sub- 
stantial and  material  benefits  which  they  would  have  re- 
ceived from  the  deceased  if  he  had  lived,  and  which  they 
have  lost  by  reason  of  his  death.  And  that  includes  what- 
ever support  they  would  have  received  from  him,  and  the 
net  earnings  which  he  would  have  earned  and  ultimately 
applied  to  their  benefit,  and  the  loss  of  his  care,  training 
and  advice  as  a  husband  and  father.'* 

To  which  an  exception  was  taken. 
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Appellant  requested  an  instruction  to  the  jury  to  return 
a  verdict  for  appellant,  which  was  denied.  The  jury  re- 
turned a  verdict  for  respondents  and  assessed  the  damages 
at  $40,000.  After  motion  for  a  new  trial  made  by  ap- 
pellant and  overruled  by  the  court,  judgment  was  duly 
entered  upon  the  verdict. 

1.  The  learned  counsel  for  appellant  maintain  that  the 
complaint  contains  no  allegation  of  negligence  based  upon 
the  condition  of  the  track  in  the  cut,  and  the  court  erred 
in  submitting  such  condition  to  the  consideration  of  the 
jury.  It  will  be  observed  that  the  charge  in  the  com- 
plaint is  that  appellant  carelessly  and  negligently  failed 
to  provide  a  safe  road-bed,  and  a  safe  and  suitable  engine 
with  which  to  do  the  work,  but,  on  the  contrary,  care- 
lessly and  negligently  permitted  the  grades  and  the  curves 
in  the  road,  and  especially  the  fills  and  embankments 
thereon,  to  be  and  remain  too  narrow,  and  also  permitted 
the  road  to  become  and  remain  out  of  repair,  and  permitted 
the  ties  on  which  the  rails  rested  to  become  rotten  and 
loose,  so  that  the  road  was  unnecessarily  dangerous  and 
unsafe. 

While  it  might  be  interesting  to  review  the  able  argu- 
ment of  counsel  in  the  verbal  criticism  of  the  language 
employed  in  the  complaint,  it  would  extend  the  limits  of 
this  opinion  too  far.  The  negligence  here  charged  consists 
of  two  elements;  failure  to  provide  a  safe  road,  with  speci- 
fication of  the  delinquency  in  particulars,  to  wit:  the 
grades  and  curves,  the  fills  and  embankments,  were  per- 
mitted to  be  and  remain  too  narrow  and  of  improper  con- 
struction, so  as  to  make  them  likely  to  give  way  and  to 
allow  the  ties  and  rails  to  give  with  a  heavy  load;  and 
again,  the  road  was  allowed  to  become  and  remain  out  of 
repair,  i.  e.,  the  ties  on  which  the  rails  rested  were  rotten 
and  loose;  and  that  the  engine  was  unsafe  to  do  the  work — 
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that  it  was  too  heavy  for  the  road  and  for  the  character 
of  fills  and  embankments. 

We  think  the  objection  to  the  complaint  untenable;  but 
if  it  be  conceded  that  the  allegations  of  negligence  in  the 
complaint  were  confined  to  the  fill,  and  the  train  had  been 
derailed  in  the  cut  instead  of  on  the  fill,  the  variance  would 
be  too  slight  for  serious  consideration  under  our  Code  of 
Procedure. 

"  Sec.  217.  No  variance  between  the  allegation  in  a 
pleading  and  the  proof  shall  be  deemed  material,  unless 
it  shall  have  actually  misled  the  adverse  party  to  Ids  preju- 
dice in  maintaining  his  action,  or  defense  upon  the  merits. 
Whenever  it  shall  be  alleged  that  a  party  has  been  so  misled, 
that  fact  shall  be  proved  to  the  satisfaction  of  the  court, 
and  in  what  respect  he  has  been  misled,  and  thereupon 
the  court  may  order  the  pleading  to  be  amended  upon  such 
terms  as  shall  be  just." 

BUss  on  Code  Pleading  (2d  ed.),  §  310a,  says: 

"As  to  the  allegation  of  negligence.  The  circumstances 
which  excuse  certainty,  furnish  additional  reason  why  the 
pleader  should  not  be  required  to  give  the  specific  acts  or 
omissions  which  constitute  negligence.  The  sufferer  may 
only  know  the  general,  the  immediate  cause  of  the  injury, 
and  if  it  be  an  occurrence  that  usually  results  from  neg- 
ligence, the  opposite  party  must  explain  it  and  show  due 
care." 

The  appellant  in  his  answer,  after  a  denial  of  negligence 
and  of  the  material  allegations  of  the  complaint,  set  up 
as  an  affirmative  defense  contributory  negligence  on  the 
part  of  respondents'  decedent,  and  also  assumption  of  risk 
of  the  employment,  and  maintains  that  the  second  instruc- 
tion given  by  the  court  did  not  include  as  an  element  for 
the  consideration  of  the  jury  the  assumption  of  risk  of 
employment  by  the  deceased,  while  purporting  to  state 
each  element  of  the  case.    The  testimony  at  the  trial 
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discloses  that  the  deceased  engineer  had  been  over  the 
particular  portion  of  the  road  where  the  fatal  acci- 
dent occurred  some  eight  times.  No  further  proof  of 
knowledge  of  the  defects  existing  in  the  road-bed  are 
shown  than  the  fact  that  the  engineer  had  thus  been  over 
the  road  a  few  times  with  freight  trains.  It  does  not  ap- 
pear from  the  record  before  us  that  this  was  a  question 
relied  upon  by  counsel  in  the  trial  below,  and  we  do  not 
think  there  is  evidence  sufficient  to  warrant  an  instruc- 
tion upon  this  defense.  The  sixth  instruction,  given  at 
the  request  of  appellant,  is  as  follows: 

"In  order  that  the  plaintiffs  may  recover,  you  should 
be  satisfied  from  the  evidence — First:  That  some  one  or 
more  of  the  defects  in  the  road  or  track  alleged  in  the  com- 
plaint actually  existed.  Second:  That  such  defects  were 
such  as  a  reasonably  prudent  man  in  the  exercise  of  ordi- 
nary care  would  not  allow  to  exist.  Third:  That  Walker's 
injuries  resulted  from  such  defects.  Fourth:  That  the 
defendant  knew  of  such  defects  or  in  the  exercise  of  ordi- 
nary care  should  have  known  of  them.  If  the  evidence 
fails  to  satisfy  you  upon  any  of  the  four  points  above  men- 
tioned you  cannot  find  for  the  plaintiffs,  but  must  find 
for  the  defendant." 

It  would  be  at  variance  with  the  view  often  expressed 
by  this  court  to  consider  a  cause  brought  here  upon  another 
or  different  theory  than  that  presented  to  the  trial  court- 
It  has  already  been  determined  that  contributory  negli- 
gence is  a  defense  to  be  pleaded  and  proven  in  this  state. 
We  view  assumption  of  the  risk  of  employment  as  of  kin- 
dred nature.  The  better  authorities  seem  to  favor  this 
rule;  and  it  is  certainly  on  principle  the  natural  and  orderly 
method  of  pleading  and  proof. 

The  appellant  also  insists  that  the  third  and  fourth  in- 
structions do  not  state  the  law.  Reasonable  care  has  refer- 
ence to  all  the  circumstances  and  conditions  surrounding 
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the  railroad  and  its  operation,  the  amount  of  traffic,  the 
expense  attending  the  precautions  which  should  be  used, 
and  the  purpose  of  the  road;  and  many  other  considera- 
tions enter  into  the  question.  All  this  is  for  the  jury,  and 
from  the  testimony,  ordinarily,  in  each  case  the  jury  must 
determine  what  precautions  a  reasonable,  prudent  em- 
ployer must  use. 

The  court  said  in  Johnson  v.  BeUingham  Bay  Improve* 
ment  Co.,  13  Wash.  456  (43  Pac.  370): 

"It  is  an  elementary  proposition  which  does  not  call 
for  citations  of  authority,  that  the  master  must  furnish  a 
safe  place  in  which  he  requires  his  servants  to  work,  and 
that  he  must  furnish  them  safe  appliances.  He  is,  of 
course,  not  bound  to  insure  the  employee,  but  he  is  bound 
to  use  reasonable  care  in  the  selection  and  construction  of 
the  machinery  and  the  appliances." 

2.  The  evidence  in  the  record  discloses  that  perhaps 
five  out  of  six  of  the  ties  on  the  road-bed  of  appellant  in 
both  cut  and  fill,  along  where  the  accident  occurred  were 
rotten,  that  they  were  a  mere  shell,  and  that  where  the  de- 
railed car-wheels  touched  them  they  broke  in  two,  that 
they  were  so  decayed  that  the  spikes  holding  the  rails  upon 
the  ties  were  loose  and  easily  slipped  out  and  that  the  rails 
spread.  Here  was  sufficient  cause  for  the  accident.  No 
other  cause  of  the  accident  than  the  bad  condition  of  the 
road-bed  was  shown  or  intimated  at  the  trial.  Whenever 
a  car  or  train  leaves  the  track  it  proves  that  either  the 
track  or  machinery  or  some  portion  thereof  is  not  in  a 
proper  condition,  or  that  the  machinery  is  not  properly 
operated.  Edgerton  v.  New  York  &  Harlem  R.  B.  Co., 
39  K  Y.  227;  Seyiolt  v.  New  YorJc,  etc.,  R.  R.  Co.,  95 
N.  Y.  568  (47  Am.  Kep.  75). 

There  was  testimony  introduced  by  the  respondents 
tending  to  prove  that  a  large  proportion  of  the  ties  extend- 
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ing  all  the  way  from  where  the  first  indications  of  any  of 
the  wheels  having  left  the  rails  appear  to  the  place  where 
the  engine  actually  left  the  track  and  went  into  the  ditch 
were  so  rotten  as  to  be  practically  worthless  for  the  purpose 
of  holding  the  track  in  place  against  any  considerable 
pressure.  There  was  also  evidence  given  by  an  employee 
of  the  defendant  that  he  had  gone  over  this  defective  road 
some  three  months  before  and  had  reported  its  bad  condi- 
tion to  the  section  foreman  of  defendant,  who  was  in  con- 
trol of  that  portion  of  the  track.  It  is  apparent  that  the 
court  properly  overruled  the  request  for  a  verdict  for  de- 
fendant. 

It  is  also  complained  that  the  court  refused  to  submit 
the  following  interrogatories  to  the  jury  upon  request  of 
appellant: 

"Where  was  the  train,  or  any  portion  of  it,  first  de- 
railed?" 

"  Was  such  derailment  the  cause  of  the  overturning  of 
the  engine?" 

The  form  of  these  interrogatories  is  open  to  criticism. 
The  first  one  required  the  jury  to  point  out  the  exact  place 
where  the  train  or  any  portion  of  it  was  first  derailed. 
Possibly  the  jury  could  not  tell.  It  does  not  seem  to  be 
necessary  in  order  to  find  upon  the  main  question  of  neg- 
ligence. The  second  one  seems  to  ask  what  obviously  ap- 
peared, i.  e.,  that  the  derailment  of  the  train  caused  the 
overturning  of  the  engine.  But  it  has  been  held  in  this 
court  that  the  submission  of  special  interrogatories  under 
the  code  is  entirely  in  the  discretion  of  the  trial  court,  and 
the  refusal  to  submit  cannot  be  regarded  as  error.  Pencil 
V.  Home  Ins.  Co.,  3  Wash.  485  (28  Pac.  1108);  Bailey 
t\  Tacoma  Traction  Co,,  16  Wash.  48  (47  Pac.  241). 

The  most  serious  question  for  consideration  is  the 
amount  of  damages  assessed  by  the  jury;  and  under  this 
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phase  of  the  case  the  motion  of  appellant  to  strike  from 
the  complaint  will  be  considered  without  specially  further 
referring  to  it.  Sec.  138,  2  Hill's  Code,  states  the  rule 
for  damages  for  death  caused  by  the  wrongful  act  or  neg- 
lect of  another  as  follows: 

"  In  every  such  action  the  jury  may  give  such  damages, 
pecuniary  or  exemplary,  as  under  all  circumstances  of  the 
case  may  to  them  seem  just." 

This  is  a  very  liberal  rule,  and  while  the  damages  must 
be  pecuniary  in  this  case,  they  do  not  exclude  a  consid- 
eration of  the  social  and  domestic  relations  of  the  parties 
or  their  kindly  demeanor  towards  each  other.  They  are 
a  part  of  all  the  circumstances  of  the  case.  Beeson  v.  Oreen 
Mt.  G.  M.  Co.,  57  Cal.  20. 

But  damages  by  way  of  solace  to  the  affections  of 
a  wife  or  children  cannot  be  allowed.  Tiffany  on  Death 
by  Wrongful  Act,  §  160,  observes: 

"It  seems  that  the  pecuniary  value  of  the  support  of 
the  head  of  a  family  cannot  be  limited  to  the  amount  of 
his  wages  earned  for  the  benefit  of  his  family,  but  that  his 
daily  services,  attention,  and  care  on  their  behalf  may  be 
considered." 

And  at  §162: 

"  The  damages  for  loss  of  support  suffered  by  a  minor 
child  include  the  loss  of  such  comforts,  conveniences,  and 
also  of  such  education  as  the  parent  might  have  been  ex- 
pected to  bestow  upon  him."  3  Sutherland,  Damages  (1st 
ed.),  282-284;  Tilley  v.  Hudson  River  R.  R.  Co.,  29  N. 
Y.  252  (86  Am.  Dec.  297);  Stoher  v.  Ry.  Co.,  91  Mo. 
509  (4  S.  W.  389). 

The  word  ^^cuniary  "  is  not  construed  here  in  a  strict 
sense.  It  will  not  exclude  the  loss  of  nurture,  of  the  in- 
tellectual, moral  and  physical  training  which  only  a  parent 

88—17  WASH. 
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can  give  to  children,  nor  is  the  same  certainty  of  loss  re- 
quired to  be  established  as  in  ordinary  actions.  The  dam- 
ages are  largely  prospective  and  their  determination  sub- 
mitted to  the  just  discretion  of  juries  upon  very  meager 
and  uncertain  data.  That  deceased  was  a  prudent,  kind 
and  affectionate  husband  and  father  was  a  matter  properly 
for  the  consideration  of  the  jury  in  estimation  of  the  value 
of  his  life  to  respondents.  The  material  comfort,  the  value 
of  counsel  to  the  inexperienced  child,  is  to  be  taken  into 
consideration.  It  is  difficult  to  purchase  this  with  money. 
It  is  received  knowledge,  accepted  by  all  men,  that  the 
element  of  affectionate  loyalty  in  the  mere  servant  is  of 
pecuniary  value.  Of  two  servants  hired  for  money  and 
equal  in  capacity,  interest,  industry  and  conscientious  fidel- 
ity to  trust,  one  may  be  the  more  valuable  because  of  a 
warm  and  affectionate  personal  regard  for  his  master.  It 
opens  the  eye  and  quickens  the  ear  of  service  when  affec- 
tion aids  its  rendition.  "  AVhat  man  is  there  of  you  who 
if  his  son  ask  bread  will  he  give  him  a  stone?  "  Thus  the 
service  of  a  kind  and  affectionate  father  will  certainly  be 
rendered.  It  is  the  certainty  which  affection  gives  to  this 
service  that  adds  the  element  of  pecuniary  value;  it  could 
never  be  such  offices  as  are  performed  by  the  mere  "  eye 
servant," 

The  court  properly  instructed  the  jury,  if  they  found 
for  respondents,  they  should  then  determine  the  amount 
of  their  damages.  These  damages  consist  of  pecuniary 
loss  suffered  by  them  and  the  jury  cannot  allow  anything 
as  a  solace  for  the  grief  and  anguish  of  the  plaintiffs  or 
any  of  them.  The  deceased  engineer  was  earning  at  the 
time  of  his  death  $150  jyer  month,  was  sober,  industrious, 
and  a  man  of  good  business  ability.  He  had  an  average 
expectancy  of  life  of  thirty-eight  years.  In  Sears  v.  Seat- 
tle, etc.,  St.  By.  Co.,  6  Wash.  227  (33  Pac.  389,  1081), 
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a  verdict  of  $15,000  was  upheld  in  an  action  for  injuries 
due  to  defendant's  negligence  where  the  plaintiff  was  a 
strong,  healthy  woman  of  the  age  of  thirty  years,  and  in- 
dustrious, and  had  been  earning  $50  per  month  in  addi- 
tion to  looking  after  household  duties.  In  Roth  v.  Union 
Depot  Co.,  13  Wash.  525  (43  Pac.  641),  a  verdict  for 
$15,000  was  sustained  for  injuries  to  a  child  of  nine  years 
of  age  necessitating  the  amputation  of  one  of  his  legs. 

A  jury  composed  of  persons  of  discretion  ordinarily  em- 
bracing individuals  of  different  occupations  and  varied  ex- 
perience is  to  bring  its  practical  judgment  to  the  consider- 
ation and  settlement  of  the  damages  from  the  loss  of  the 
husband  and  father  in  the  light  of  all  the  circumstances 
surrounding  the  case,  and  courts  should  be  reluctant  to 
interfere  with  its  conclusion  when  fairly  made.  But  the 
rule  has  heretofore  been  established  in  this  court  that  if, 
upon  the  whole  case,  it  is  thought  the  damages  are  exces- 
sive, they  may  be  reduced  by  the  court. 

We  have  concluded  after  the  most  careful  review  of  the 
present  cause  that  a  judgment  in  favor  of  the  respondents 
and  against  the  appellant  for  $25,000  should  be  approved; 
and  under  the  practice  heretofore  adopted,  the  respondents 
are  allowed  thirty  days  in  which  they  may  remit  the  ex- 
cess of  $15,000  in  the  verdict  awarded  by  the  jury,  and 
upon  such  remission  being  filed  in  court,  the  judgment 
will  in  all  things  be  affirmed.  But  if  no  remission  of  the 
excess  shall  be  made  by  respondents  then  the  judgment 
is  reversed  and  a  new  trial  ordered. 

Scon,  C.  J.,  and  Andees  and  Gordon,  JJ.,  concur. 
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The  State  of  Washington,  Appellant,  v.  Alfred  J, 
Symes,  Appellant. 

CBIMINAL   LAW  —  TIME    OF    APPJEAL — HOMICIDE  —  POWER  OF  COURT  TO 
REDUCE  FINDING  OF  JURY.  « 

Under  Laws  1895,  p.  82»  an  appeal  in  a  criminal  case  is  in- 
effectual unless  taken  within  ninety  days  after  the  entry  of  final 
judgment. 

Where,  upon  a  motion  for  a  new  trial  upon  the  ground  that 
a  verdict  of  murder  in  the  first  degree  is  contrary  to  the  evidence, 
the  court  finds  the  evidence  insufficient  to  support  the  verdict, 
it  is  beyond  the  power  and  discretion  vested  in  the  court  to  sub- 
stitute its  own  finding  that  the  crime  was  murder  in  the  second 
decree  and  give  judgment  accordingly. 

Appeal  from  Superior  Court,  Adams  County. — ^Hon. 
AViLLTAM  H.  Upton,  Judge.    Reversed. 

M.  0.  Reedy  for  appellant. 

0.  R.  Holcomi,  Prosecuting  Attorney,  C.  Stasery  and 
/.  F.  Merritty  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — The  defendant  was  charged  with  the  of- 
fense of  murder  in  the  first  degree  and  upon  the  trial  the 
following  verdict  was  rendered: 

"We,  the  jury  [in  the  above  entitled  cause],  find  the 
above  named  defendant  [Alfred  J.  Symes]  guilty  of  mur- 
der in  the  first  degree. 

"D.  Buchanan,  Foreman,'* 

The  legal  sufficiency  of  the  information  is  not  ques- 
tioned. Upon  his  motion  for  a  new  trial  below,  and  in 
his  brief  in  this  court,  numerous  errors  in  the  proceedings 
of  the  trial  court  were  and  are  assigned  by  the  appellant. 
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The  disposition  which  we  have  concluded  must  be  made 
of  the  case  renders  it  unnecessary  that  many  of  the  errors 
assigned  should  be  considered,  as  an  examination  of  them 
convinces  us  that  they  pertain  to  questions  not  likely  to 
arise  upon  a  new  trial.  Among  other  grounds  in  support 
of  a  motion  for  a  new  trial,  it  was  urged  that  the  verdict 
was  contrary  to  the  evidence,  and  upon  consideration  of 
the  motion  the  trial  court  entered  an  order  from  which 
we  quote  the  following: 

"And  it  appearing  to  the  court  that  said  verdict  is  con- 
trary to  law  and  evidence  in  so  far  as  it  finds  said  defend- 
ant guilty  of  a  higher  grade  of  crime  than  murder  in  the 
second  degree,  but  ought  to  stand  with  the  force  and  ef- 
fect of  a  verdict  of  guilty  of  murder  in  the  second  degree; 
now  therefore,  it  is  considered  and  adjudged  by  the  court 
that  the  said  defendant  upon  the  said  verdict  is  guilty  of 
the  crime  of  murder  in  the  second  degree,"  etc. 

Thereupon  the  court  proceeded  to  judgment  and  sen- 
tence accordingly,  and  from  such  judgment,  which  was 
rendered  on  the  3d  day  of  January,  1896,  the  defendant 
has  appealed. 

On  December  15,  1896,  the  state  also  served  and  filed 
a  written  notice  of  appeal.  We  think  we  are  without  ju- 
risdiction to  entertain  the  appeal  upon  the  part  of  the 
state,  for  the  reason  that  notice  was  not  given  until  after 
the  time  fixed  by  the  statute  in  which  an  appeal  is  per- 
mitted to  be  taken.  The  last  clause  of  section  1  of  the  act 
of  March  11,  1895  (Session  Laws,  p.  82),  is  as  follows: 

"In  criminal  causes  an  ^appeal  must  be  taken  within 
ninety  days  after  the  entry  of  final  judgment." 

Coming  now  to  the  consideration  of  the  main  question 
urged  by  the  defendant,  we  are  of  the  opinion  that  the 
court  exceeded  its  authority  in  entering  judgment  finding 
the  defendant  guilty  of  murder  in  the  second  degree  upon 
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the  verdict  rendered  by  the  jury.  The  case  here  is  not 
one  where  the  court  below  has  rendered  an  erroneous  judg- 
ment upon  a  verdict  which  it  has  permitted  to  stand.  If 
it  were  such  a  one  we  doubt  not  that  it  would  be  proper 
to  direct  that  court  to  proceed  to  judgment  upon  the  ver- 
dict in  accordance  with  the  requirements  of  law,  but  in 
the  present  case  it  was  the  province  of  the  lower  court  to 
determine,  upon  the  motion  for  a  new  trial,  whether  the 
evidence  was  legally  sufficient  to  sustain  the  verdict,  and 
this  determination  involved  the  exercise  of  a  discretion 
which  will  not  be  disturbed  here  when  the  record  shows 
a  substantial  conflict  in  the  testimony.  Rotting  v.  Cle- 
mauj  12  AVash.  615  (41  Pac.  907);  Rinehart  v.  Watson, 
11  Wash.  526  (40  Pac.  127);  Corhitt  v.  HarHngion,  14 
Wash.  197  (44  Pac.  132). 

The  fact  that  the  trial  court  found  that  the  verdict  of 
murder  in  the  first  degree  was  contrary  to  the  evidence 
precludes  us  from  remanding  the  cause  with  directions  to 
render  judgment  in  conformity  with  the  verdict,  notwith- 
standing our  opinion  that  the  evidence  was  legally  suffi- 
cient to  sustain  the  verdict,  because  its  legal  sufficiency 
became  a  question  which  the  law  committed  to  the  discre- 
tion of  the  trial  judge  and  that  discretion  is  not  review- 
able here  in  the  present  case  in  which  the  state  does  not 
appear  as  a  party  appealing.  The  learned  trial  judge  was 
of  the  opinion  that  the  judgment  herein  was  in  accord 
with  the  decisions  of  this  court  in  Blanton  v.  State,  1 
Wash.  265  (24  Pac.  439);  State  v.  So  Ho  Ge,  1  Wash. 
275  (24  Pac.  442),  and  State  <;.  Freidrich,  4  Wash.  204 
(29  Pac.  1055).  The  question  involved  in  Blanton  i\ 
State,  supra,  and  State  r.  So  Ho  Ge,  supra,  was  one  of 
pleading,  and  the  disposition  made  of  those  cases  rested 
upon  an  entirely  different  principle  from  that  involved 
in  this  case.     The  case  of  State  v.  Freidrichy  supra,  in- 
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volved  a  construction  of  §  1429,  vol.  2,  Hill's  Code,  which 
section  relates  solely  to  the  power  and  authority  of  this 
court  in  disposing  of  cases  upon  appeal.  We  are  unani- 
mously of  the  opinion  that  the  present  judgment  cannot 
be  sustained  upon  the  authority  of  that  case.  Under 
§  1319,  2  Hill's  Code,  it  is  the  province  of  the  jury  to 
determine  from  the  evidence  the  degree  of  a  defendant's 
guilt,  and  for  the  trial  court  to  ignore  such  verdict  and 
substitute  its  own  finding  therefor  constitutes  an  invasion 
of  the  province  of  the  jury  not  warranted  by  any  provi- 
sion of  our  law.  Whether,  upon  principle  or  under  the 
statute,  the  power  resides  in  the  appellate  court  to  direct 
judgment  to  be  entered  for  a  lesser  degree  of  the  offense 
than  that  found  by  the  jury  is  not  a  question  necessary 
to  be  determined  in  this  case.  In  State  v.  Freidrich,  su- 
pra, the  court  as  then  constituted  concluded  that  the  power 
was  vested  by  virtue  of  §  1429,  supra.  The  present  con- 
troversy does  not  present  any  question  involved  in  State 
i\  Freidrichy  and  our  conclusion  is  that,  having  found  the 
evidence  insufiicient  to  support  the  verdict  as  rendered,  it 
w^as  the  duty  of  the  lower  court  to  have  awarded  a  new 
trial,  and  for  that  purpose  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Scott,  C.  J.,  and  Andeks,  Duxbar  and  Eeavis,  JJ., 
concur. 
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[No.  2611.    Decided  September  17, 1897.] 

J.  F.  Hart  Lumber  Company,  Respondent,  v.  Wyatt 
J.  RucKER,  Appellant 

APPEALABLB   OBDBE— •  VAGATINQ  JUDGBCBNT. 

An  order  of  the  superior  court  yacating  a  Judgment  of  dis- 
missal of  an  action  for  failure  of  plaintlft  to  appear  at  the  trial, 
on  the  ground,  as  authorized  by  Code  Proc,  §  221,  that  the  judg- 
ment was  obtained  against  plaintiff  through  mistake,  InadY^- 
tence,  surprise  or  excusable  neglect,  does  not  constitute  an  order 
granting  a  new  trial;  and  hence  is  not  an  appealable  order  on  the 
ground  of  being  one  awarding  a  new  trial. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Feank  T.  Reid,  Judge.    Appeal  dismissed. 

P.  C.  Sullivan,  Crowley  &  Grosscupy  A.  F.  Burleigh, 
and  Bell  &  Austin,  for  appellant. 

Stiles  &  Stevens,  Pritchard  &  Tillinghast,  and  Coleman 
&  Hart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — ^While  the  above  entitled  action  was  pend- 
ing in  the  superior  court  of  Snohomish  county,  and  after  it 
had  been  set  for  trial,  the  plaintiff  applied  to  this  court 
for  a  writ  of  prohibition  directed  to  the  judge  of  the  supe- 
rior court  to  prohibit  the  trial  with  the  jury  then  sum- 
moned to  try  the  cause.  An  alternative  writ  was  granted 
by  this  court,  and  before  the  hearing  thereof  the  case  was 
set  for  trial  by  the  superior  court  and  another  jury  called. 
The  plaintiff  thereupon  moved  for  a  continuance  of  the 
trial,  which  motion  the  superior  court  overruled.  The  plain- 
tiff afterwards  appeared  specially  and  moved  the  court  to 
continue  the  trial  of  the  cause  until  after  the  hearing  upon 
the  alternative  writ  of  prohibition  in  this  court,  which  mo- 


HART  LUMBER  CO.  v.  RUOKER.  601 

Sept.  1897.1         Opinion  of  the  Oonrt  —  Rbatis,  J. 

tion  was  made  upon  affidavits  filed  by  the  plaintiff  and 
was  overruled  by  the  superior  court.  Thereupon,  on  the 
29th  of  December,  1896,  the  case  was  called  for  trial,  and 
the  plaintiff,  after  its  motion  for  a  continuance  was  over- 
ruled, declined  to  proceed  with  the  trial,  and,  defendant 
appearing  by  his  counsel  and  being  ready  to  proceed  and 
a  jury  empaneled,  the  court  directed  the  jury  to  find  for 
the  defendant,  and  a  verdict  in  favor  of  the  defendant 
was  thereupon  returned  by  the  jury.  The  court  there- 
upon entered  judgment  that  plaintiff  take  nothing  by  its 
said  action,  and  that  the  defendant  recover  from  the  plain- 
tiff his  costs  and  disbursements.  Thereafter  plaintiff 
moved  the  court  to  vacate  and  set  aside  the  judgment  of 
dismissal  and  of  costs  in  favor  of  the  defendant,  and  to 
place  the  cause  on  the  trial  docket  of  the  court  for  trial 
in  due  course  of  law. 

Some  nine  grounds  were  assigned  for  this  motion,  which 
reasons  substantially  went  to  the  improper  setting  of  the 
cause  for  trial  by  the  superior  court,  and  that  the  court 
improperly  refused  to  continue  the  cause  for  trial.  The 
defendant  made  a  counter  motion  to  dismiss  the  motion 
of  plaintiff  to  vacate  and  set  aside  the  judgment  for  the 
reason  that  the  motion  was  not  verified  as  required  by 
§  1395  of  vol.  2,  Hill's  Code,  and  that  no  summons  was 
served  upon  defendant  or  issued  in  compliance  with  the 
provisions  of  §  1396,  vol.  2  of  Hill's  Code.  On  the  1st  of 
March  the  motion  of  defendant  was  heard  and  overruled, 
on  the  ground  that  the  plaintiff  stated  it  was  proceeding 
under  §  221  of  2, Hill's  Code.  On  the  22d  of  March,  1897, 
plaintiff's  motion  to  vacate  and  set  aside  the  judgment  of 
dismissal  was  heard,  and  it  was  ordered  that  the  motion 
be  granted  and  the  judgment  entered  on  the  29th  of  De- 
cember, 1896,  dismissing  the  action  and  adjudging  costs 
in  favor  of  the  defendant  against  plaintiff,  be  vacated  and 
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set  aside  and  held  for  naught,  and  that  the  cause  be  placed 
on  the  trial  docket  of  the  superior  court.  From  this  last 
order,  vacating  the  judgment  of  dismissal  and  re-instating 
the  cause  on  the  docket,  the  defendant  appeals  to  this  court. 
Plaintiff  moves  to  dismiss  the  appeal  on  the  ground  that 
it  is  not  authorized  by  statute.  The  defendant  insists  that 
it  is  an  appeal  from  an  order  granting  a  new  trial;  plain- 
tiff, that  the  order  merely  vacated  a  judgment  of  non-suit 
or  dismissal  obtained  against  plaintiff  through  mistake,  in- 
advertence, surprise  and  excusable  neglect  Is  the  order 
one  granting  a  new  trial?  Was  there  a  trial?  "A  trial  is 
the  judicial  examination  of  the  issues  between  the  parties, 
whether  they  are  issues  of  law  or  of  fact."  Laws  1893, 
p.  416;  2  Hill's  Code,  §  334.  "An  issue  of  law  arises  upon 
a  demurrer  to  the  complaint,  answer  or  reply,  or  to  some 
part  thereof."  ''An  issue  of  fact  arises  on  a  material  alle- 
gation in  the  complaint  controverted  by  the  answer,  or 
upon  new  matter  or  a  set-off  controverted  by  the  reply,  or 
upon  new  matter  in  the  reply."  An  issue  of  neither  law 
nor  fart  was  heard  in  the  superior  court  when  the  order  or 
judgment  of  dismissal  was  made,  and  while  the  court  di- 
rected the  jury  to  return  a  verdict  for  the  defendant,  it 
is  e\'ident  that  there  was  no  issue  which  could  be  submitted 
to  the  jur^'.  Sec.  409,  2  Hill's  Code,  subd.  3,  authorizes 
the  court  to  tlismiss  the  action  when  the  plaintiff  fails  to 
appear  on  trial  and  the  defendant  asks  for  a  dismissal.  The 
superior  court  did  nothing  more  in  the  case  than  enter  a 
judgment  of  non-suit  or  dismissal.  Such  judgment  was 
not  a  bar  to  another  action  for  the  same  cause.  The  direc- 
tion to  the  jury  to  return  a  verdict  for  the  defendant  was 
of  no  further  effect  than  the  action  of  the  court.  The  sub- 
sequent setting  aside  of  the  judgment  was  not  the  granting 
of  a  new  trial,  because  a  new  trial  is  defined  in  §  399,  2 
Hill's  Code,  as  "  a  re-examination  of  an  issue  in  the  same 
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court  after  a  trial  and  decision  by  a  jury,  court  or  referee." 
We  do  not  think  an  appeal  lies  from  the  order  before 
us,  and  the  appeal  is  dismissed. 

Anders  and  Dunbar,  JJ.,  concur. 


[No.  2482.    Decided  September  21, 1897.] 

James  H.  Marlette,  Respondent,  v.  A.  S.  Crawford 
et  aL,  Appellants. 

LOOS  A9D  LOOGINO  —  FOBKCLOSUKK  OF    STUMPAGB    LIEN  —  IHMATBBIAL 

EVIDKNCB. 

In  an  action  to  foreclose  a  lien  upon  sawlogs,  where  no  rights 
of  third  parties  are  involyed,  the  allegations  of  the  complaint 
showing  that  the  contract  was  to  pay  **  the  sum  customary  and 
usual  for  saw  logs  in  that  vicinity,  to-wit,  the  sum  of  one  dollar 
per  thousand  feet,  which  said  sum  was  a  reasonable  price  for 
stumpage  in  said  vicinity  at  said  time,"  while  the  notice  of  lien 
sets  out  that  the  defendants  "  agreed  to  pay  one  dollar  per  thou^ 
sand  feet  stumpage"  to  plaintiff,  constitutes  but  an  immaterial 
variance. 

A  description  of  saw  logs  in  a  lien  notice  as  marked  "  Cs  and 
O/'  when  they  were  in  fact  marked  (g  is,  as  between  the  orig> 
inal  parties,  when  the  logs  in  controversy  were  actually  cut  upon 
plaintiff's  premises  and  no  rights  of  innocent  third  parties  are  in- 
volved, an  immaterial  variance,  under  the  provisions  of  Laws  1893, 
p.  433,  S  15,  which  provides  that  no  mistake  or  error  in  the  state- 
ment of  the  demand,  nor  In  the  description  of  the  proi>erty,  shall 
invalidate  the  lien,  unless  the  court  finds  such  mistake  made  with 
intent  to  defraud,  or  that  an  innocent  third  party  has  become 
the  1>ona  fide  owner  of  the  property  liened  upon,  etc. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton,  eTudge.     Affirmed. 

Coleman  £  Hart,  and  Sapp  &  Lysons,  for  appellants. 
George  C.  Hatch,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  by  respondent  to 
foreclose  a  lien  upon  certain  saw  logs  cut  upon  his  prem- 
ises by  appellants.  From  a  judgment  and  decree  of  fore- 
closure the  defendants  have  appealed. 

The  complaint,  upon  which  plaintiff  proceeded  to  trial, 
alleged  a  verbal  contract  with  defendants,  by  the  terms 
of  which  they  were  permitted  to  go  upon  plaintiff's  prem- 
ises and  remove  the  logs,  for  which  privilege  they  agreed 
to  pay  plaintiff  "  the  sum  customary  and  usual  for  saw  logs 
in  that  vicinity,  to-wit,  the  sum  of  one  dollar  per  thousand 
feet,  which  said  sum  was  a  reasonable  and  customary  price 
for  stumpage  in  said  vicinity  at  said  time."  The  notice 
of  lien  sets  out  that  the  defendants  "  agreed  to  pay  one 
dollar  per  thousand  feet  stumpage  to  the  said  James  H. 
Marlette,  and  did  go  upon  the  land  of  said  claimant  and 
did  cut  and  remove  from  said  land  about  600,000  feet." 
At  the  close  of  plaintiff's  case  defendants  moved  for  a  non- 
suit upon  the  ground  that  there  was  a  variance  between  the 
allegations  of  the  complaint  and  the  statement  in  the  lien 
notice  as  to  the  price  to  be  paid  for  cutting  the  logs,  and 
further  that  the  lien  notice  was  insufficient  to  identify  the 
logs.  The  motion  was  overruled.  In  this  action  no  right 
of  third  parties  or  innocent  purchasers  is  involved,  and  as 
between  the  parties  we  think  that  the  variance  was  imma- 
terial. The  description  of  the  logs  contained  in  the  lien 
notice  is  as  follows:  "Marked  thus,  <S  and  0  and 
now  lying  in  the  Hoko  river,  Clallam  county,  state 
of  Washington."  The  proof  showed,  and  the  court 
found,  that  the  logs  were  in  fact  marked  "  ©" 
only.  Prior  to  the  time  of  the  trial,  upon  appli- 
cation of  the  plaintiff,  the  logs  in  question  had  been,  by 
order  of  the  court,  placed  in  the  possession  of  the  sheriff. 
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That  the  logs  in  controversy  were  actually  cut  upon  plain- 
tiffs premises  the  record  admits  of  no  doubt,  and  the  de- 
cree only  directs  a  sale  of  the  logs  so  cut;  and  as  against 
the  defendants  in  this  action  we  think  the  variance  in  the 
matter  of  the  description  was  also  immaterial. 

Section  15  of  the  act  approved  March  16,  1893  (Ses- 
sion Laws,  p.  433),  is  as  follows: 

"  No  mistake  or  error  in  the  statement  of  the  demand, 
or  of  the  amount  of  credits  and  offsets  allowed,  or  of  the 
balance  asserted  to  be  due  to  claimant,  nor  in  the  descrip- 
tion of  the  property  against  which  the  claim  is  filed,  shall 
invalidate  the  lien,  unless  the  court  finds  that  such  mistake 
or  error  in  the  statement  of  the  demand,  credits  and  off- 
sets or  of  the  balance  due  was  made  with  intent  to  defraud, 
or  the  court  shall  find  that  an  innocent  third  party  without 
notice,  direct  or  constructive,  has,  since  the  claim  was  filed, 
become  the  hona  fide  owner  of  the  property  liened  upon, 
and  that  the  notice  of  claim  was  so  deficient  that  it  did 
not  put  the  party  upon  further  inquiry,  in  any  manner." 

We  think  this  section  furnishes  a  complete  answer  to 
these  and  some  other  objections  of  a  technical  nature  which 
are  urged  by  the  appellants. 

The  only  other  questions  arising  in  this  case  relate  to 
the  sufficiency  of  the  evidence  to  sustain  the  findings  upon 
which  the  decree  was  entered.  It  is  not  questioned  but 
what  the  findings  justify  the  decree,  and  an  examination 
of  the  record  satisfies  us  that  there  was  competent  evidence 
given  in  support  of  every  proposition  essential  to  the  de- 
cree appealed  from,  and  that  the  findings  must  stand  not- 
withstanding the  exceptions  taken. 

The  decree  must  be  affirmed. 

SooTT,  C.  J.,  and  Dunbar,  Anders  and  Eeavis,  JJ., 
concur. 
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«    1*21  No.  2425.    Decided  September  23. 1897.] 

Andrew  Hansen  et  ux,,  Respondents,  v.  Hans  Nilson, 
Appellant. 

APPEAL  —  NOTICB   OF   FILING    8TATBHBNT — WAIVBR  —  AMOUNT    IN   CON- 

TSOVBBSY. 

The  voluntary  appearance  of  a  respondent  with  a  motion 
to  strike  a  proposed  statement  of  facts  is  a  waiver  of  notice  of 
Its  filing. 

Notice  to  respondent  of  the  settlement  and  certification  of  a 
statement  of  facts  is  unnecessary,  when  there  are  no  objections 
or  amendments  to  the  proposed  statement  as  filed  by  appellant, 
the  fact  of  the  respondent  having  made  a  motion  to  strike  the 
statement,  which  had  been  overruled  by  the  lower  court,  not 
constituting  the  character  of  objection  contemplated  by  the  law 
on  appeals. 

An  action  for  breach  of  warranty  against  incumbrances  upon 
real  estate  by  reason  of  the  lien  of  unpaid  taxes  thereon  at  the 
the  time  of  conveyance,  the  complaint  alleging  the  lien  judg- 
ment thereon  and  sale  of  the  property,  redemption  by  the  grantee 
and  demand  upon  grantor  for  the  amount,  the  answer  being  a 
general  denial,  does  not  raise  any  constitutional  question  as  to 
the  legality  of  a  tax  or  validity  of  a  statute;  and  where  the  amount 
involved  in  such  action  is  less  than  $200  no  appeal  will  lie  from 
the  judgment. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Thomas  J.  Humes,  Judge.    Appeal  dismissed. 

Fred  H.  Peterson,  and  P.  V.  Davis,  for  appellant. 
Benson,  McLaughlin  &  Southard,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Plaintiffs  commenced  an  action  in  the  su- 
perior court  to  recover  damages  in  the  sum  of  $26.50, 
for  breach  of  warranty  by  defendant  against  incumbrances 
upon  real  estate  conveyed  by  defendant  to  plaintiffs.    The 
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incumbrances  were  alleged  to  be  unpaid  taxes  for  the  years 
1883  and  1884.  Plaintiffs  alleged  that  judgment  was  had 
by  the  county  of  King  for  said  taxes  in  1894,  and  that 
the  property  was  sold  at  public  auction  and  bid  in  by  the 
county  of  King;  that  plaintiffs  thereafter,  to  protect  their 
title,  were  compelled  to  redeem  the  property  from  the 
county  and  paid  therefor  the  sum  of  $26.60.  Plaintiffs, 
respondents  here,  have  moved  to  strike  the  statement  of 
facts  in  this  court  on  the  ground  that  neither  notice  of  fil- 
ing or  settlement  of  such  statement  in  the  superior  court 
was  given  to  respondents.  But,  upon  an  inspection  of  the 
record  here  it  is  found  that  the  statement  of  facts  was 
filed  in  the  superior  court  within  time,  and  that  respon- 
dents appeared  and  moved  to  strike  the  statement  and 
against  certification;  that  such  motion  was  overruled  by 
the  judge  of  the  superior  court  and  respondents  took  an 
exception  to  such  ruling,  and  that  afterwards  the  court 
certified  the  statement.  The  voluntary  appearance  and 
motion  of  the  respondents  obviated  the  necessity  of  notice 
to  them  of  the  filing  of  the  statement,  and  the  statute  on 
appeals  provides  that  where  there  are  no  amendments  or 
objections  to  the  proposed  statement  when  filed  it  may  be 
certified  at  any  time  thereafter  upon  the  application  of 
either  party.  The  motion  to  strike  the  statement  of  facts 
is  not  well  taken. 

Respondents  also  move  to  dismiss  the  appeal  for  the  rea- 
son that  this  court  has  no  jurisdiction  to  hear  the  same, 
the  amount  involved  being  less  than  $200.  Counsel  for 
defendant  contends  that  the  cause  involves  the  legality  of 
a  tax  and  assessment  and  the  validity  of  a  statute,  and  thus 
falls  within  the  exception  in  section  4,  article  4  of  the 
constitution,  that  if  "  the  action  involves  the  legality  of  a 
tax,  impost,  assessment,  toll,  municipal  fine  or  the  valid- 
ity of  a  statute,"  an  appeal  will  lie. 
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But  the  pleadings  in  the  cause  now  before  the  court  do 
not  disclose  such  question.  The  complaint  alleges  the  con- 
veyance by  defendant  to  plaintiflFs  of  a  certain  lot  in  the 
city  of  Seattle  in  the  year  1888,  and  a  warranty  in  the 
deed  against  all  incumbrances;  that  at  the  time  the  taxes 
mentioned  heretofore  were  unpaid  and  a  lien  upon  the  lot. 
The  judgment  subsequently  obtained  in  1894  is  set  out, 
the  sale  of  the  lot  under  the  judgment  and  the  redemp- 
tion from  the  purchaser  at  the  sale  by  plaintiffs,  and  a 
demand  upon  defendant  for  the  amount  paid  for  redemp- 
tion. To  this  complaint  defendant  merely  tendered  a  gen- 
eral denial.  Plaintiffs  at  the  trial  proved  all  the  allega- 
tions of  the  complaint  by  competent  testimony,  showing 
the  deed  of  conveyance,  the  judgment  for  taxes  in  the 
superior  court,  the  record  of  the  sale  and  the  redemption 
by  plaintiffs  from  the  sale,  and  the  payment  of  the  $26.50 
therefor.  Defendant  then  offered  to  show  that  the  lot  was 
not  assessed  for  any  tax  for  the  years  1883  and  1884,  for 
which  the  same  could  have  been  sold;  and  second,  that 
all  taxes  against  the  lot  had  been  fully  paid  by  defendant 
for  said  years,  and  that  there  are  no  taxes  due  the  county 
as  against  the  lot,  assessed  for  said  years.  Upon  objection 
to  this  testimony  the  superior  court  refused  its  admission. 
AVhether  such  rejection  of  defendant's  testimony  was  error 
cannot  be  subject  to  inquiry  here.  The  answer  did  not 
raise  any  constitutional  question  and  did  not  come  within 
the  exception  mentioned  above  allowing  appeal  from  a 
judgment  for  less  than  $200.  Besides,  the  revenue  law 
of  1893,  under  which  the  tax  judgment  was  rendered,  ex- 
pressly provides  in  section  132,  Laws  1893,  p.  383,  that 
the  judgment  "shall  be  conclusive  evidence  of  its  regu- 
larity and  validity  in  all  collateral  proceedings,  except  in 
cases  where  the  tax  or  assessments  have  been  paid  or  the 
real  estate  was  not  liable  for  the  tax  or  assessment;"  and 
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thus,  in  any  view,  the  ruling  of  the  superior  court  could 
only  be  error. 

We  do  not  think  the  cause  appealable,  and  the  appeal  is 
therefore  dismissed. 


AxDEKS  and  Dunbar,  »TJ.,  concur. 


[No.  2620.    Decided  September  23, 1897.] 

W.  A.  PucKETT,  Appellant,  v.  C.  S.  Moody  et  al.  Re- 

spondents. 

NOTICE    OF    APPEAL  —  PBOOF    OF    BERYICB  —  APPELLATE    JTJBI8DICTI0N. 

Failure  to  file  proof  of  service  of  a  written  notice  of  appeal 
within  five  days  after  servicep  as  required  by  Laws  1893,  p.  121» 
S  4,  is  not  excused  by  the  fact  that  oral  notice  was  given  in  open 
court,  where  the  appeal  bond  was  not  filed  until  the  giving  of 
the  second  notice  which  was  more  than  twenty  days  after  such 
oral  notice  had  been  given. 

An  admission  by  respondent  of  notice  of  the  filing  of  appel- 
lant's proposed  findings  and  his  exception  to  those  found  by  the 
court  does  not  obviate  proof  of  service  of  an  appeal  notice. 

Notice  of  appeal  and  proof  of  service  thereof  are  jurisdic- 
tional matters,  and  where  the  record  does  not  show  such  proof 
of  service  the  fact  of  service  cannot  be  established  subsequently 
in  the  appellate  court  by  the  introduction  of  affidavits. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
H.  £.  Hadley,  Judge.    Appeal  dismissed. 

Key  Pittman,  for  appellant. 
JP.  C,  Million^  for  respondents. 

Per  Curiam. — The  respondents  move  the  court  to  dis- 
miss the  appeal  herein  on  the  groimd  that  there  was  no 
proof  of  the  service  of  the  notice  of  appeal  filed  with  said 
notice  or  within  the  time  prescribed  by  law.  Section  4, 
Laws  1893,  p.  121,  provides  that,  within  five  days  after 
service  of  the  notice  of  appeal,  the  appellant  shall  file 
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with  the  clerk  of  the  superior  court  the  original  or  a  copy 
of  the  notice  with  proof  of  the  service  thereof,  and  that 
thereupon  the  clerk  shall  enter  such  notice  with  proof  of 
service  in  the  journal  of  the  court.  It  is  conceded  that 
there  was  no  proof  of  service  of  the  appeal  notice  filed 
as  required.  The  appellant  endeavors  to  meet  the  motion 
on  three  grounds,  one  of  which  is  that  a  notice  of  appeal 
was  given  in  open  court,  and  a  supplemental  record  has 
been  sent  here  to  show  that  fact  It  appears,  however, 
that  this  notice  was  given  on  the  3d  day  of  February,  1897, 
while  the  bond  on  appeal  was  not  filed  until  February  25th, 
the  day  the  written  notice  of  appeal  was  filed.  The  first 
notice  was,  therefore,  invalid. 

It  is  next  contended  that  the  motion  should  not  pre- 
vail for  the  reason  that  the  respondents  on  said  25th  day 
of  February  admitted  notice  of  the  filing  of  appellant's 
proposed  findings  and  his  exception  to  the  findings  of  the 
court,  which  admission  was  of  record.  But  this  was  no 
proof  of  the  service  of  the  appeal  notice. 

The  appellant  has  also  filed  affidavits  in  this  court  show- 
ing that  as  a  matter  of  fact  the  written  notice  of  appeal 
was  served  on  the  respondents  on  the  day  that  it  was  filed, 
but  this  proof  comes  too  late  to  comply  with  the  statute. 
It  has  been  repeatedly  held  that  the  notice  of  appeal  is 
jurisdictional,  and  that  the  statute  must  be  complied  with. 
The  proof  of  its  service  is  jurisdictional  also.  Howard  v. 
Shaw,  10  Wash.  151  (38  Pac.  746);  Fairfield  v.  Binnian, 
13  Wash.  1  (42  Pac.  632). 

The  motion  to  dismiss  is  granted. 
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(No.  2672.    Decided  September  23,  1897.] 

Nathaniel  R.  Swinburne,  Respondents  v.  A.  U.  Mills, 
as  Sheriff  of  Pierce  County,  Washington,  Appellant 
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ACTIVE   OPERATION  —  IMPAIRMENT  OF  CONTRACTS  —  MORTGAGE  FORE*  '-^4-^ 

17    6". 
CLOSURES  —  STAY  AND  APfRAIBEMENT  LAWS.  f»    Vfi> 

The  title  of  an  act  declaring  that  it  is  "  an  act  relating  to 
the  sale  of  property  under  execution  and  decree,  and  the  confirma- 
tion of  sheriff's  sales/'  etc.,  is  comprehensive  enough  to  embrace 
provisions  in  the  act  relating  to  decrees  of  foreclosure  of  mort- 
gages. 

That  it  was  the  intent  of  the  legislature  to  include  the  sub- 
ject of  mortgage  foreclosures  in  the  body  of  an  act  rela- 
tive to  sales  of  property  under  execution  and  decree  sufficiently 
appears  from  a  provision  therein  that  "  in  case  of  foreclosure  of 
mortgages  or  other  liens  nothing  shall  prevent  the  sale  of  the 
entire  premises  included  within  the  mortgage  or  lien." 

A  statutory  provision  that  "  this  act  shall  not  apply  to  judg- 
ments entered  prior  to  the  taking  effect  thereof,  nor  to  execu- 
tions which  shall  issue  thereupon,  but  proceedings  thereunder 
shall  be  had  in  all  respects  in  the  manner  now  provided  by  law, 
and  redemptioners  shall  have  the  same  right  to  redeem  property 
sold  upon  judgments  or  decrees  rendered  prior  to  the  taking  effect 
of  this  act,  as  if  this  act  had  not  been  passed,"  clearly  indicates 
the  legislative  intent  to  make  the  act  retroactive  and  to  sub- 
ject judgments  entered  subsequent  to  the  taking  effect  of  the 
act  to  the  operations  of  the  new  law  without  regard  to  the  date 
of  the  contract. 

Where  the  law  in  force  at  the  time  of  the  execution  of  a  mort- 
.gage  provides  for  the  immediate  sale  of  the  mortgaged  premises 
upon  decree  of  foreclosure,  subject  only  to  the  right  of  redemp- 
tion, and  contains  no  provision  requiring  that  the  sale  shall  be 
for  a  sum  within  a  certain  percentage  of  the  appraised  value  of 
the  premises,  a  subsequent  law  providing  for  a  year's  stay  of  sale 
under  the  foreclosure  decree  and  requiring  the  sale  to  bring  within 
eighty  per  cent,  of  the  appraised  value  of  the  premises,  is  un- 
•constitutional  and  void  as  to  existing  contracts  for  the  reason 
that  it  is  an  impairment  of  their  obligations. 
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Inasmuch  as  the  laws  existing  at  the  time  of  a  contract  enter 
into  and  form  a  part  of  it,  the  person  entitled  to  enforce  the 
obligation  of  a  contract,  is  entitled  to  protection  against  a  change 
in  existing  remedies,  when  their  nature  and  extent  are  so  changed 
as  to  materially  affect  his  rights  and  interests  under  his  con- 
tract 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
J.  A.  WnxiAMSox^,  Judge.    Affirmed. 

C,  M.  Riddelly  for  appellant 
0.  0.  Ellis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  Pierce  county,  granting  a  peremptory 
writ  of  mandamus  against  A.  U.  Mills,  as  sheriff  of  Pierce 
county,  Washington,  commanding  the  said  sheriff  to  pro- 
ceed T\dth  the  sheriff's  sale  under  the  special  execution  and 
order  of  sale  issued  out  of  the  clerk's  office  of  said  court, 
on  the  24th  day  of  June,  1897,  in  the  action  of  Nathaniel 
R.  Swinburne  v.  George  E.  DeLano  et  al.y  and  at  once  to 
advertise  certain  mortgaged  property  described  in  the  de- 
cree in  said  cause  for  sale  to  satisfy  the  judgment  in  said 
cause,  without  appraisement*  and  without  requiring  the 
judgment  creditor  or  the  judgment  debtor,  or  either  of 
them,  to  fix  any  value  upon  said  mortgaged  property,  or 
any  part  thereof,  as  a  minimum  price  to  be  paid  at  such 
sale,  and  to  proceed  at  once  to  execute  said  order  of  sale 
under  and  pursuant  to  the  old  law  regulating  sales  on  spe- 
cial execution  and  order  of  sale  on  mortgage  foreclosures, 
without  regard  to,  or  any  compliance  with,  the  provisions 
of  the  recent  act  of  the  legislature  regulating  sales  under 
execution,  being  Chapter  L,  Laws  of  Washington,  1897, 
pages  70  to  76,  inclusive.     Without  further  stating  the 
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case  it  will  be  sufficient  to  say  that  it  involves  the  legality 
or  application  of  the  law  just  mentioned  and  entitled, 

"An  act  relating  to  the  sale  of  property  under  execu- 
tion and  decree,  and  the  confirmation  of  sheriffs'  sales,  and 
repealing  sections  611,  612,  513,  514,  515,  516,  517,  518, 
519,  520  and  521  of  vol.  2  of  Hill's  Annotated  Statutes 
and  Codes  of  the  state  of  Washington,  relating  to  the  re- 
demption of  real  estate  sold  on  decree  of  foreclosure  and 
on  execution." 

The  respondent  insists  that  the  act  under  consideration 
was  not  intended  to  cover  the  foreclosure  of  mortgages, 
or  to  interfere  in  any  way  with  the  law  in  relation  to  the 
foreclosure  of  mortgages,  only  in  so  far  as  it  repealed  the 
old  law  of  redemption,  whether  such  mortgages  were  exe- 
cuted before  or  after  the  said  act  went  into  effect,  but 
was  intended  simply  to  apply,  and  does  apply  exclu- 
sively, to  sales  under  executions.  He  contends  (1)  that 
neither  the  title  to,  nor  the  body  of,  the  act  will  sustain 
the  contention  that  the  law  applies  to  the  foreclosure  of 
mortgages;  (2)  that  it  was  not  the  intention  of  the  legis- 
lature to  make  the  act  retroactive  in  its  effect;  and  (3)  that 
if  the  law  does  apply  to  the  foreclosure  of  mortgages,  and 
if  it  was  the  intention  of  the  legislature  to  make  the  act 
retroactive,  that  portion  of  the  act  in  relation  to  a  year's 
stay  of  sale  and  the  provisions  for  fixing  a  valuation  by  the 
judgment  creditor  or  judgment  debtor  or  by  appraisement 
preliminary  to  any  sale,  are  unconstitutional  and  void,  for 
the  reason  that  they  are  obnoxious  to  section  10  of  article 
1  of  the  constitution  of  the  United  States  which  provides 
that  "  no  state  shall  .  .  .  pass  any  .  .  .  law  im- 
pairing the  obligation  of  contracts;"  and  section  23,  article 
1  of  the  constitution  of  this  state,  which  provides  that  "  no 

.  .  law  impairing  the  obligations  of  contracts  shall 
ever  be  passed." 
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We  have  considered  with  some  care  the  first  proposition 
presented  by  the  respondent,  viz. :  that  the  title  to  the  act 
in  question  is  not  sufficient  to  include  the  foreclosure  of 
mortgages,  nor  is  there  sufficient  in  the  body  of  the  act  to 
include  that  subject;  but  we  are  inclined  to  think  that, 
considering  the  comprehensiveness  of  the  word  "  decree," 
a  holding  that  the  word  as  used  in  the  title  did  not  apply 
to  a  decree  of  foreclosure  would  be  too  literal;  and,  while 
the  body  of  the  act  is  to  some  extent  indefinite  and  uncer- 
tain, we  think  the  inference  which  must  necessarily  be 
drawn  from  the  provision  in  section  10,  that  "  in  case  of 
foreclosure  of  mortgages  or  other  liens  nothing  shall  pre- 
vent the  sale  of  the  entire  premises  included  within  the 
mortgage  or  lien,"  is  that  it  was  the  intention  of  the  act 
to  include  mortgages  as  well  as  property  sold  under  exe- 
cution. 

We  also  think  that  it  was  the  intention  of  the  legislature 
to  make  the  provisions  of  this  act  retroactive.  Section  18 
provides  that  "  this  act  shall  not  apply  to  judgments  en- 
tered prior  to  the  taking  effect  thereof,  nor  to  executions 
which  shall  issue  thereupon,  but  proceedings  thereunder 
shall  be  had  in  all  respects,  in  the  manner  now  provided 
by  law,  and  redemptioners  shall  have  the  same  right  to 
redeem  property  sold  upon  judgments  or  decrees  rendered 
prior  to  the  taking  effect  of  this  act,  as  if  this  act  had 
not  been  passed."  It  seems  by  this  expression  of  the  legis- 
lature plainly  to  have  been  their  intention  to  subject  judg- 
ments entered  subsequent  to  the  taking  effect  of  the  act 
to  the  operations  of  the  new  law  without  regard  to  the 
date  of  the  contract.  There  can  be  no  other  reasonable  in- 
ference deduced  from  the  language  used  in  section  18. 

This  brings  us  then  to  the  third  proposition,  viz. :  Is  the 
act  imconstitutional  so  far  as  its  application  to  contracts 
made  prior  to  the  passage  of  the  act  is  concerned?     It 
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will  thus  ho  seen  that  this  case  involves  the  principle  of 
inviolability  of  contracts.  This  principle  the  courts  have 
always  protected,  no  matter  from  what  quarter,  or  under 
what  guise,  it  has  been  assailed,  whether  by  a  party  to 
the  contract  who  has  sought  to  vary  its  terms,  or  by  legis- 
lative enactments  in  his  interests.  It  is  a  principle  which 
is  founded  upon  honesty  and  good  faith,  and  finds  its  sup- 
port in  ethics  as  well  as  law,  and  it  was  recognized  and 
enforced  before  it  became  a  constitutional  guarantee.  It 
gives  stability  to  business  transactions.  In  fact,  it  makes 
them  possible.  It  gives  value  to  contracts,  and  without 
the  upholding  of  this  principle  neither  civilization  nor 
governments  could  exist.  A  contract  is  an  agreement  to 
do  or  not  to  do  a  particular  thing.  The  obligation  is  the 
binding  force  of  the  contract.  The  constitution  prohibits 
the  passing  of  laws  which  impair  the  obligation  of  a  con- 
tract The  practical  question  then  is,  What  is  an  impair- 
ment of  a  contract?  AVebster's  definition  of  "impair" 
is,  "  To  make  worse;  to  diminish  in  quantity,  value,  ex- 
cellence or  strength;  to  deteriorate."  Then  if  the  value 
of  a  contract  is  deteriorated  or  lessened  by  the  passage  of 
an  act,  the  obligation  of  the  contract  is  most  certainly 
impaired.  Then  the  question  arises,  Was  the  contract  of 
this  mortgagee  deteriorated  or  made  less  valuable  by  the 
passage  of  this  act?  It  is  a  principle  of  law  so  often  enun- 
ciated and  so  uniformly  maintained  that  the  law  which  is 
in  existence  at  the  time  a  contract  is  made  becomes  a  part 
of  the  contract,  that  it  would  be  idle  to  cite  authorities 
on  that  proposition,  or  to  further  mention  it.  In  this  case 
it  is  especially  stipulated  in  the  mortgage  that  the  laws  in 
force  at  the  time  the  contract  was  made  should  become 
a  part  of  the  contract,  but  in  the  absence  of  such  stipula- 
tion the  effect  would  be  exactly  the  same.  Under  the  law 
in  existence  at  the  time  the  contract  was  made,  the  mort- 
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gagee  had  a  right  to  the  sale  of  this  land  at  once  upon 
the  issuance  of  his  execution,  subject  only  to  the  redemp- 
tion provided  for  by  law.  This  was  a  valuable  right  and 
a  right  no  doubt  that  was  taken  into  consideration  by  the 
judgment  creditor,  or,  in  this  case,  the  mortgagee,  when 
the  contract  was  made.  The  law  now  compels  him  to  wait 
more  than  a  year  after  judgment  before  he  can  have  the 
sale  made.  It  seems  to  us  to  be  beyond  controversy  that, 
as  to  antecedent  contracts,  this  provision  of  the  law  is  void. 

Again,  under  the  law  in  existence  at  the  time  the  con- 
tract was  made,  the  mortgagee  had  a  right  to  have  the  prop- 
erty mortgaged  sold,  and  to  have  the  proceeds  of  the  sale, 
whatever  they  might  be,  subjected  to  the  payment  of  his 
judgment  Now  a  condition  is  imposed  upon  him  that 
might  defeat  the  recovery  of  his  debt  altogether.  The  land 
must  be  appraised,  and  if  it  does  not  bring  within  eighty 
per  cent,  of  the  appraised  value,  the  sale  will  be  set  a^ide, 
and  may  be  set  aside  indefinitely.  Under  the  present  law 
the  more  security  in  value  that  the  mortgagee  takes,  the 
worse  position  he  is  placed  in.  For  instance,  if  to  secure 
a  debt  of  $1,000  he  takes  security  on  land  which  will  be 
reasonably  valued  at  $10,000,  the  law  subjects  him  to  the 
necessity  of  finding  a  bidder  who  will  pay  $8,000  for  the 
land  mortgaged.  If  he  cannot  find  any  one  else,  in  order 
to  procure  the  benefits  of  the  sale,  he  must  bid  the  land 
in  himself  for  that  amount.  He  then  has  to  be  responsi- 
ble for  an  outlay,  for  a  purchase  of  the  lands,  which  was 
never  contemplated  in  his  original  contract.  These  pro- 
visions plainly  lessen  the  value  of  his  contract,  because  bur- 
dens are  imposed  upon  him  which  did  not  exist  when  it 
was  made. 

But  it  is  argued  by  appellant  that  no  one  has  a  vested 
interest  in  mere  remedies.  That  is  true  when  the  remedy 
is  merely  a  legislative  direction  as  to  methods  of  enforce- 
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ment  which  do  not  materially  change  the  rights  of  the 
parties  to  the  contract,  because  then  it  would  not  impair 
the  contract.  But,  as  is  said  by  the  supreme  court  of  the 
United  States  in  Bronson  v.  Kinzie,  1  How.  311,  "  if  that 
effect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directly  on  the  contract  itself.  In 
either  case  it  ifi  prohibited  by  the  constitution."  This  law 
goes  beyond  a  regulation  of  the  character  that  is  spoken 
of  in  cases  which  hold  that  there  is  no  vested  right  in 
remedies.  The  principles  involved  in  this  case  have  been 
so  often  passed  upon  by  the  courts  of  other  states,  and  espe- 
cially by  the  supreme  court  of  the  United  States,  in  an 
unbroken  line  of  decisions  reaching  from  an  early  day  up 
to  the  present  time,  that  it  is  scarcely  an  open  question 
here,  because,  being  a  constitutional  provision  of  the  United 
States,  the  United  States  courts  have  jurisdiction  over  such 
cases  as  this,  and  their  decisions  are  binding  upon  state 
courts. 

In  State  of  Louisiana  v.  City  of  New  Orleans^  102  U. 
S.  203  (Book  26,  L.  C.  P.  Co.  132),  in  an  opinion  ren- 
dered by  Justice  Field,  the  court  said: 

"The  obligation  of  a  contract,  in  the  constitutional 
sense,  is  the  means  provided  by  law  by  which  it  can  be 
enforced;  by  which  the  parties  can  be  obliged  to  perform 
it.  Whatever  legislation  lessens  the  efficacy  of  these  means 
impairs  the  obligation.  If  it  tend  to  postpone  or  retard 
the  enforcement  of  the  contract,  the  obligation  of  the  lat- 
ter is  to  that  extent  weakened.  The  Latin  proverb:  Qui 
cito  dat  his  dat — ^he  who  gives  quickly  gives  twice — ^has 
its  counterpart  in  a  maxim  equally  sound — Qui  seriu^ 
solvity  minus  solvit — he  who  pays  too  late,  pays  less.  Any 
authorization  of  the  postponement  of  payment,  or  of  means 
by  which  such  postponement  may  be  effected,  is  in  con- 
flict with  the  constitutional  inhibition.^' 

In  Louisiana  v.  Police  Jury,  111  U.  S.  716  (Book  28, 
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L.  C.  P.  Co.  574,  4  Slip.  Ct  648),  the  court  lield  that  by 
the  obligation  of  a  contract  is  meant  the  means  which  at 
the  time  of  its  creation  the  law  affords  for  its  enforcement. 
In  Edwards  r.  Kearzey,  96  U.  S.  595  (Book  24,  L.  C. 
P.  Co.  793),  it  was  held  that  the  provision  in  the  consti- 
tution of  a  state  which  exempts  from  sale  under  execution 
every  homestead  not  exceeding  in  value  $1,'000,  is  invalid 
as  regards  contracts  made  before  the  adoption  of  the  con- 
stitution. In  the  discussion  of  the  principles  involved,  the 
court  in  that  case  said: 

"It  is  also  the  settled  doctrine  of  this  court,  that  the 
laws  which  subsist  at  the  time  and  place  of  making  a  con- 
tract enter  into  and  form  a  part  of  it,  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its  terms.  This  rule 
embraces  alike  those  which  affect  its  validity,  construc- 
tion, discharge  and  enforcement.  ...  In  Green  v. 
Biddhy  8  Wheat.  1,  this  court  said,  touching  the  point 
here  under  consideration:  *  It  is  no  answer,  that  the  acts 
of  Kentucky  now  in  question  are  regulations  of  the  re- 
medy, and  not  of  the  right  to  the  lands.  If  these  acts 
so  change  the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of  the  owner, 
they  are  just  as  much  a  violation  of  the  compact  as  if  they 
overturned  his  rights  and  interests.'  *  One  of  the  tests 
that  a  contract  has  been  impaired  is,  that  its  value  has  by 
legislation  been  diminished.  It  is  not  by  the  constitution 
to  be  impaired  at  all.  This  is  not  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any  respect  on 
its  obligation — dispensing  with  any  part  of  its  force.' 
Planters'  Bank  i\  Sharp,  6  How.  301." 

In  Seibert  i\  Lewis,  122  U.  S.  284  (Rook  30,  L.  C.  P. 
Co.  1161,  7  Sup.  Ct.  1190),  it  was  held  that,  "  the  remedy 
subsisting  in  a  state,  when  and  where  a  contract  is  made 
and  is  to  be  performed,  is  a  part  of  its  obligation;  and 
any  subsequent  law  of  the  state  which  so  affects  that  rem- 
edy as  substantially  to  impair  and  lessen  the  value  of  the 
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contract  is  forbidden  by  the  constitution,  and  is  therefore 
void." 

In  Bronson  v.  Kinzie,  supra^  the  court  said: 

"  It  is  difficult,  perhaps,  to  draw  a  line  that  would  be 
applicable  in  all  cases  between  legitimate  alterations  of 
the  remedy  and  provisions  which,  in  the  form  of  remedy, 
impair  the  right.  But  it  is  manifest  that  the  obligation 
of  the  contract,  and  the  rights  of  a  party  imder  it,  may,  in 
effect,  be  destroyed  by  denying  a  remedy  altogether;  or 
may  be  seriously  impaired  by  burdening  the  proceedings 
with  new  conditions  and  restrictions,  so  as  to  make  the 
remedy  hardly  worth  pursuing." 

In  that  case  it  was  held  that  "  a  state  law,  passed  subse- 
quently to  the  execution  of  a  mortgage,  which  declares 
that  the  equitable  estate  of  the  mortgagor  shall  not  be  ex- 
tinguished for  twelve  months  after  a  sale  under  a  decree 
in  chancery,  and  which  prevents'  any  sale  unless  two-thirds 
of  the  amount  at  which  the  property  has  been  valued  by 
appraisers  shall  be  bid  therefor,  is  within  the  clause  of  the 
tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  passing  a  law 
impairing  the  obligation  of  contracts."  So  that  it  will  be 
seen  that  the  material  question  raised  here  was  passed  upon 
in  that  case.  That  case  is  particularly  applicable  to  the 
condition  imposed  by  the  law  under  consideration  in  re- 
lation to  the  appraisement  of  the  land  to  be  sold  and  the 
requirement  that  it  shall  bring  at  least  eighty  per  cent, 
of  the  appraised  value,  for  buyers  of  land  at  execution  sale 
are  inclined  to  place  their  own  estimate  upon  the  value 
of  the  land  sold  and  will  probably  be  very  slightly  in- 
fluenced by  an  appraisement  made  thereon. 

In  Sturges  v.  Croitminshield,  4  Wheat.  122,  it  was  de- 
cided by  the  supreme  court  of  the  United  States,  Chief 
Justice  Marshall  renderiug  the  opinion,  after  a  most  elab- 
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orate  argument  by  eminent  counsel,  that  the  act  of  the 
legislature  of  the  state  of  New  York  which  liberated  the 
person  of  the  debtor  and  discharged  him  from  all  liability 
for  any  debt  contracted  previous  to  his  discharge  on  lus 
surrendering  his  property  in  the  manner  the  act  prescribed, 
was  unconstitutional  and  void,  so  far  as  debts  incurred 
prior  to  the  passage  of  the  act  were  concerned,  for  the  rea- 
son that  it  impaired  the  obligation  of  a  contract. 

It  is  the  impairment  of  the  obligation  which  is  inter- 
dicted by  the  constitution.  The  obligation  is  presumed 
to  be  valuable  and  its  value  depends  upon  the  power  of 
either  contracting  party  to  compel  the  other  to  fulfill  the 
conditions  of  the  contract  by  a  compliance  with  the  re- 
quirements of  the  law  in  relation  to  such  contract  which 
was  in  effect  when  the  contract  wafe  made  and  the  obliga- 
tion assumed.  Or,  in  the  more  concise  language  of  Chief 
Justice  Maeshall,  "  the  obligation  of  a  contract  is  the  law 
which  binds  the  parties  to  perform  their  agreement."  It 
follows,  then,  that  any  material  change  of  the  law  is  an 
impairment  of  the  obligation. 

The  supreme  court  of  the  United  States,  in  Walker  v. 
Whitehead,  16  Wall.  314,  in  discussing  this  question,  said: 

"  The  laws  which  exist  at  the  time  and  place  of  the  mak- 
ing of  a  contract,  and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  it.  This  embraces  alike  those 
which  affect  its  validity,  construction,  discharge  and  en- 
forcement. ISTothing  is  more  material  to  the  obligation  of 
a  contract  than  the  means  of  its  enforcement  The  ideas 
of  validity  and  remedy  are  inseparable,  and  both  are  parts 
of  the  obligation  which  is  guaranteed  by  the  constitution 
against  impairment.  .  .  .  The  states  may  change  the 
remedy,  provided  no  substantial  right  secured  by  the  con- 
tract is  impaired.  Whenever  such  a  result  is  produced  by 
the  act  in  question,  to  that  extent  it  is  void.  The  states 
are  no  more  permitted  to  impair  the  efficacy  of  a  contract 
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in  this  way  than  to  attack  its  vitality  in  any  other  man- 
ner. Against  all  assaults  coming  from  that  quarter,  what- 
ever guise  they  may  assume,  the  contract  is  shielded  by 
the  constitution.  It  must  be  left  with  the  same  force  and 
effect,  including  the  substantial  means  of  enforcement, 
which  existed  when  it  was  made.  The  guarantee  of  the 
constitution  gives  it  protection  to  that  extent." 

In  McCracJcen  v.  Hayward,  2  How.  608,  a  case  kindred 
to  this,  it  was  held  that  the  law  of  the  state  of  Illinois, 
providing  that  a  sale  shall  not  be  made  of  property  levied 
on  under  an  execution  unless  it  shall  bring  two-thirds  of 
its  valuation,  according  to  the  opinion  of  three  house- 
holders, was  unconstitutional  and  void. 

Howard  v,  Bugbee,  24  How.  461,  which  is  also  a  case 
in  point  on  the  third  proposition  involved  here,  held  that 
a  statute  of  the  state  of  Alabama  authorizing  a  redemption 
of  the  mortgaged  property  in  two  years  after  sale  under  a 
decree  by  bona  fide  creditors  of  the  mortgagor,  was  uncon- 
stitutional and  void  as  to  sales  made  under  mortgages  exe- 
cuted prior  to  the  date  of  its  enactment,  as  impairing  the 
obligation  of  the  contract. 

And  finally,  the  supreme  court  of  the  United  States,  in 
the  late  case  of  Barniiz  v.  Beverly^  163  U.  S.  118  (16  Sup. 
Ct.  1042),  decided  May  18,  1896,  after  a  review  of  the 
earlier  cases,  has  settled  the  question  of  the  right  of  pos- 
session which  is  involved  in  this  case  by  deciding  that  a 
law  of  Kansas,  which  provided,  in  place  of  the  previous 
mortgage  foreclosure  law  under  which  the  purchaser  took 
an  absolute  title  and  possession  upon  the  confirmation  of 
the  sheriff's  sale  and  issue  of  the  sheriff's  deed,  that  the 
mortgagor  should  have  eighteen  months  for  redemption 
with  full  right  of  possession  during  that  time  and  forbid- 
ding another  sale  of  the  same  land  for  any  deficiency  on 
the  first  sale,  was  unconstitutional  as  applied  to  a  mortgage 
executed  before  its  passage. 
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Without  further  particularizing,  the  doctrine  is  an- 
nounced in  Oantly^s  Lessee  v.  Ewing^  3  How.  707;  Ogden 
V.  Saunders,  12  Wheat.  213;  Cooley,  Constitutional  lim- 
itations (5th  ed.),  p.  346;  2  Jones,  Mortgages  (3d  ed.), 
§  1321;  3  Am.  &  Eng.  Enc.  Law,  p.  751,  and  cases  cited. 

;^^ally  state  courts  have  also  decided  the  questions  in- 
volved in  this  case,  and  such  decisions  have  always  main- 
tained the  inviolability  of  contracts. 

The  law,  then,  so  far  as  the  provisions  in  relation  to 
the  postponement  of  the  sale  and  appraisement  of  the  land 
are  concerned,  being  void,  and  §  630  of  2  Hill's  Code  not 
having  been  repealed,  the  minor  provisions  of  the  act  are 
not  material  in  this  case,  and  the  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Andeks,  Gordon  and  Eeavis,  JJ., 
concur. 
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Charles  H.  Baker,  as  Receiver,  Respondent,  v.  County 
OF  King,  Appellant, 

TAXATION  —  ABBE8SMBNT  OF  PERSONAL  PBOPERTY  —  FINALITY  OF  EQUAL- 
IZATION—  8HABEB  IN  INSOLVENT  NATIONAL  BANKS  —  LIABILITY  OF 
BBCEIVER  FOR  TAXES. 

The  action  of  the  assessor  and  of  the  county  board  of  equali- 
zation as  to  assessments  upon  i>ersonal  property  is  final  in  the 
absence  of  fraud  or  malice  on  their  part. 

The  receiver  of  an  insolvent  national  bank  cannot  be  required 
to  pay  a  state  tax  levied  upon  the  shares  of  stockholders,  when 
the  shares  are  valueless  and  there  is  no  fund  from  which  the 
receiver  can  be  reimbursed  for  the  amount  of  the  tax  without 
paying  it  from  the  assets  of  the  bank  to  the  detriment  of  the 
bank's  creditors. 
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Appeal  from  Superior  Couil;,  King  County. — Hon. 
J.  W.  Langi^y,  Judge.     Affirmed. 

James  F.  McElroy,  and  Johti  B.  Ilart,  for  appellant. 
StrattoThy  Lewis  &  Powell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent,  as  receiver  of  the  Merchants 
National  Bank  of  Seattle,  instituted  this  action  for  the 
purpose  of  having  an  assessment  levied  against  said  bank 
on  the  first  day  of  April,  1895,  canceled,  and  to  restrain 
the  officers  of  the  county  from  enforcing  the  assessment 
and  collecting  the  tax.  From  a  decree  of  the  superior 
court,  in  favor  of  the  receiver,  the  county  has  appealed. 

We  have  so  often  of  late  decided  that,  in  the  absence 
of  fraud  or  malice,  the  action  of  the  assessor  and  the  county 
board  of  equalization  is  final  as  to  assessments  upon  per- 
sonal property,  that  we  deem  it  unnecessary  and  useless  to 
enter  anew  upon  a  discussion  of  that  question;  and  if  the 
disposition  of  this  case  depended  upon  that  question  alone, 
in  conformity  with  our  previous  holdings,  the  decree  would 
be  reversed.  Olympia  Water  Works  v.  Thurston  County ^ 
14  Wash.  268  (44  Pac.  267);  Olympia  Water  Works  v. 
Gelbach,  16  Wash.  482  (48  Pac.  251);  Knapp  v.  King 
County,  ante,  p.  567. 

But  a  further  question  arises  in  this  case  which,  in  our 
opinion,  necessitates  a  different  result.  The  undisputed 
facts  in  the  case  show  that  the  bank  in  question  was 
a  going  concern  on  the  first  day  of  April,  1895,  when  the 
assessment  was  levied.  On  the  20th  of  May  following  it 
closed  its  doors  and  went  into  possession  of  the  comptroller 
of  the  currency,  and  thereafter,  on  the  6th  day  of  July, 
the  respondent  qualified  as  receiver  and  took  possession. 
It  is  the  contention  of  the  respondent  that,  the  bank  hav- 
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^T^g  gone  into  the  hands  of  a  receiver  before  the  tax  became 
due,  the  tax  cannot  be  collected  from  him,  no  matter 
whether  the  bank  was  or  was  not  insolvent  on  the  first 
day  of  April.  It  is  conceded  that  it  is  beyond  the  power 
of  a  state  legislature  to  impose  a  tax  upon  a  national  bank; 
but  the  theory  upon  which  our  statute  and  similar  statutes 
in  other  states  in  reference  to  the  taxation  of  the  shares 
of  stock  in  national  banks  proceeds,  is  that  the  tax  is  not  a 
primary  charge  against  the  bank  but  against  the  owners 
of  the  shares,  and  that  the  bank  becomes  the  agent  of  the 
stockholders  for  the  payment  of  the  tax  so  levied;  and 
the  validity  of  such  statutes  has  been  affirmed  in  numerous 
cases  by  the  supreme  court  of  the  United  States.  National 
Bank  v.  Commonwealth,  9  Wall.  353;  New  Orleans  v. 
Houston,  119  U.  S.  265  (7  Sup.  Ct  198);  BelVs  Gap  RaU- 
road  Co.  v.  Pennsylvania,  134  U.  S.  232  (10  Sup.  Ct. 
533);  Aberdeen  BanJc  v,  Chehalis  County,  166  U.  S.  440 
(17  Sup.  Ct.  629). 

Sections  21  to  23,  inclusive,  of  the  act  of  March  15, 
1893  (Laws  1893,  p.  333),  are  as  follows: 

"  Sec.  21.  All  the  shares  of  stock  in  banks,  whether  of 
issue  or  not,  existing  by  authority  of  the  United  States  or 
of  the  state,  and  located  within  the  state,  shall  be  assessed 
to  the  owners  thereof  in  the  cities  or  towns  where  such 
banks  are  located,  and  not  elsewhere;  in  the  assessment 
of  all  state,  county  and  municipal  taxes  imposed  and  levied 
in  such  place,  whether  such  owner  is  a  resident  of  said 
city  or  town  or  not,  all  such  shares  shall  be  assessed  at 
their  full  and  fair  value  in  money  on  the  first  day  of  April 
in  each  year,  first  deducting  therefrom  the  proportionate 
part  of  the  value  of  the  real  estate  belonging  to  the  bank, 
at  the  same  rate,  and  no  greater,  than  that  at  which  other 
moneyed  capital  in  the  hands  of  citizens  and  subject  to 
taxation,  is  by  law  assessed.  And  the  persons  or  corpora- 
tions who  appear  from  the  records  of  the  banks  to  be 
owners  of  shares  at  the  close  of  the  business  day  next  pre- 
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ceding  the  first  day  of  April  in  each  year  shall  be  taken 
and  deemed  to  be  the  owners  thereof  for  the  purposes  of 
this  section. 

"  Sec.  22.  Every  such  bank  or  other  corporation  shall 
pay  to  the  collector,  or  other  person  authorized  to  collect 
the  taxes  of  the  state,  county,  city  or  town  in  which  the 
same  is  located,  at  the  time  in  each  year  when  other  taxes 
assessed  in  the  said  state,  county,  city  or  town  become 
due,  the  amount  of  the  tax  so  assessed*  in  each  year  upon 
the  shares  in  such  bank  or  other  corporation.  If  such  tax 
is  not  so  paid,  the  said  bank  or  other  corporation  shall  be 
liable  for  the  same. 

"  Sec.  23.  The  shares  of  such  banks  or  other  corpora- 
tions shall  be  subject  to  the  tax  paid  thereon  by  the  cor- 
poration or  by  the  officers  thereof,  and  the  corporation 
and  the  officers  thereof  shall  have  a  lien  on  all  the  shares 
in  such  bank  or  other  corporation  and  on  all  the  rights 
and  property  of  the  shareholders  in  the  corporate  property 
for  the  payment  of  said  taxes;  which  lien  may  be  fore- 
closed by  a  similar  proceeding  as  under  chattel  mortgages. '' 

The  prior  act  of  the  legislative  session  of  1891,  which 
was  upheld  in  Aberdeen  Bank  v.  Chelialis  County,  supra, 
contained  substantially  all  of  the  provisions  incorporated 
in  the  above  quoted  sections  of  the  act  of  1893. 

The  record  in  this  case  further  shows  that  the  comp- 
troller of  the  currency  had  levied  an  assessment  against 
the  shareholders  of  this  bank,  amounting  to  seventy-five 
per  cent.,  and  it  is  apparent  that,  if  the  respondent  is  re- 
quired to  pay  the  tax  in  question,  he  must  pay  it  from 
the  assets  of  the  bank  to  the  detriment  and  prejudice  of 
the  bank's  creditors;  and  the  shares  being  valueless,  and 
there  being  no  fund  from  which  the  receiver  or  the  bank 
can  be  reimbursed  for  the  amount  of  the  tax,  it  will  fall 
upon  the  bank  as  fully  as  if  the  bank  and  not  the  shares 
were  primarily  chargeable  with  the  tax,  and  thus  by  indi- 

40—17  WABH. 
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rection  would  be  accomplished  a  result  which  it  is  con- 
ceded would  be  beyond  the  legislature  to  attain* 

The  only  case  to  which  our  attention  had  been  directed 
involving  this  question  is  that  of  City  of  Boston  v.  Beal, 
reported  in  61  Federal  at  page  306.  The  assessment  under 
consideration  in  that  case  was  made  under  chapter  13  of 
the  statutes  of  Massachusetts,  the  essential  provisions  of 
which  are  identical  with  our  own,  and  the  case  itself  ap- 
pears to  be  on  all  fours  with  the  one  we  are  now  consid- 
ering. The  court  held  that  no  suit  for  the  tax  could  be 
maintained  against  the  receiver  of  an  insolvent  bank,  where 
the  property  represented  by  the  shares  had  disappeared; 
that,  "there  being  nothing  from  which  the  receiver  can 
be  reimbursed,  the  tax  will  fall  upon  the  assets  of  the  bank, 
which  belong  to  its  creditors,  and  thereby  violate  the  rule 
that  the  state  cannot  tax  the  capital  stock  of  a  national 
bank."  The  case  was  affirmed  in  the  circuit  court  of  ap- 
peals of  the  first  circuit,  66  Fed.  26. 

We  do  not  perceive  that  the  facts  in  the  present  case 
distinguish  it  from  Boston  v.  Beal,  supra,  and  the  decree 
will  be  affirmed. 

Scott,  C.  J.,  and  Dunbak,  Reavis  and  Andbbs,  JJ., 
concur. 
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When  it  appears  from  the  construction  of  an  act  as  a  whole, 
especiaUy  in  view  of  the  history  of  the  passage  of  the  act,  that 
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a  clause  therein  repealing  a  former  act  was  included  through  in- 
advertence, such  words  of  repeal,  although  absolute  in  them- 
selves, will  be  held  to  be  qualified  by  the  intention  of  the  legis- 
lature as  manifested  in  other  parts  of  the  same  act. 

The  fact  that  the  legislature,  subsequent  to  the  passage  of  an 
act  purporting  to  repeal  an  existing  law,  at  the  same  session  also 
passed  an  act  amending  the  law  which  the  prior  act  purported 
to  repeal,  tends  to  establish  that  such  purported  repeal  was  an 
oversight,  when  the  matter  of  getting  at  the  intent  of  the  legis- 
lature is  necessary  in  the  construction  of  a  statute. 

That  portion  of  an  act  which  attempts  to  repeal  a  prior  act 
is  unconstitutional  and  void,  when  the  two  acts  are  not  upon  the 
same  subject  matter  and  the  subject  of  the  repeal  of  the  prior 
act  is  not  expressed  in  the  title  of  the  subsequent  act. 

The  ofilce  of  commissioner  of  arid  lands  provided  for  in  the 
act  of  March  22,  1895  (Laws  1895,  p.  452),  is  not  abolished  or 
abrogated  by  the  act  of  March  16,  1897  (Laws  1897,  p.  263,  §  70), 
which  contains  a  clause  purporting  to  repeal  said  act  of  1895, 
nor  by  the  act  of  March  19,  1897  (Laws  1897,  p.  345),  which,  in 
amending  said  act  of  1895,  while  attempting  to  impose  the  duties 
of  arid  land  commissioner  upon  an  officer  to  be  known  as  the 
commissioner  of  irrigation,  does  not  in  fact  abrogate  the  office  of 
arid  land  commissioner,  as  the  section  providing  for  the  appoint- 
ment, qualification  and  compensation  of  the  latter  is  left  undis- 
turbed and  no  provision  for  the  appointment  of  a  commissioner 
of  irrigation  is  made,  thus  manifesting  the  legislative  intent  to 
regard  the  terms  as  synonymous  and  made  in  reference  to  the 
same  officer. 

Original  Application  for  Mandamus, 
Bogle  £  Rigg^  for  plaintiff. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  is  virtually  an  application  for  a  writ 
of  mandate.  The  complaint  alleges  that  the  plaintiff  is 
the  lawful  commissioner  of  arid  lands  of  the  state  of  Wash- 
ington; that  he  was  duly  appointed  and  commissioned  as 
such  for  the  term  of  four  years  commencing  on  the  16  th 
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day  of  June,  1895,  and  ending  on  the  16th  day  of  June, 
1899,  and  duly  qualified  and  entered  into  possession  of 
said  office  on  the  said  16th  day  of  June,  1895,  and 
has  been  in  possession  of  said  office  and  has  discharged 
the  duties  thereof  from  that  time  to  the  present, 
and  is  at  this  time  in  the  possession  and  discharg- 
ing the  duties  of  said  office;  that  the  said  defend- 
ant Neal  Cheetham  was  the  duly  elected,  qualified 
and  acting  auditor  of  said  state,  and  has  been  such  officer 
since  about  the  day  of  January,  1897;  that  the  salary 

of  the  plaintiff,  as  such  commissioner  of  arid  lands  for 
and  during  the  month  of  April,  1897,  amounting  to  the 
sum  of  $166.66,  is  past  due  and  wholly  unpaid;  that  there 
is  also  due  to  plaintiff  as  such  officfr,  from  the  state  of 
Washington,  the  sxmi  of  $10  for  reut  of  office  for  the 
month  of  April,  1897,  occupied  by  plaintiff  as  such  officer, 
and  the  further  sum  of  $17  for  expenses  incurred  by  plain- 
tiff as  such  officer  in  the  discharge  of  his  official  duties 
duiing  said  month  of  April,  aggregating  the  sum  of 
$193.66,  which  sum  was  lawfully  due  and  owing  to  plain- 
tiff from  said  state  of  Washington;  that  on  or  about  the 
30th  day  of  April,  1897,  plaintiff  presented  his  account 
covering  the  items  above  set  out,  and  supported  and  veri- 
fied by  proper  and  legal  vouchers,  to  said  defendant  as 
such  auditor,  and  demanded  that  he  audit  the  same  and 
issue  to  plaintiff  a  proper  warrant  or  warrants  on  the  state 
treasurer  for  the  amount  thereof;  and  that  said  defend- 
ant, on  said  30th  day  of  April,  1897,  did  approve  said 
account  and  indorsed  his  approval  thereupon,  but  refused 
to  issue  a  proper  warrant  or  warrants  to  plaintiff  for  said 
sum,  or  any  part  thereof,  and  refused  to  officially  act  upon 
the  said  account,  and  declines  and  refuses  to  recognize 
plaintiff  as  such  commissioner  of  arid  lands;  that  it  is  the 
duty  of  said  defendant  as  such  auditor  to  audit  said  ac- 


HOWLETT  V.  OHEETHAM.  629 

Sept.  1897.]  Opinion  of  the  Court— Andkbb,  J. 

count  and  to  issue  to  plaintiff  the  proper  warrant  or  war- 
rants upon  the  treasurer  of  said  state  for  the  amount 
thereof,  and  disregarding  his  duty  in  that  respect,  said  de- 
fendant refused  to  issue  to  plaintiff  a  warrant  for  said  sum 
or  any  part  thereof;  and  prays  that  the  defendant,  as  such 
auditor,  be  compelled  to  audit  said  account  and  to  issue  to 
plaintiff  a  proper  warrant  or  warrants  upon  the  treasurer 
of  the  state  for  the  amount  thereof  and  for  costs  of  this 
action. 

No  written  answer  or  demurrer  was  filed  by  the  defend- 
ant to  this  complaint,  but  defendant  appeared  by  his  coun- 
sel and,  by  consent  of  plaintiff,  orally  interposed  the  de- 
fense that  the  office  of  commissioner  of  arid  lands  was 
abolished,  and  the  act  of  March  22,  1895  (Laws  1895,  p. 
452),  under  and  by  virtue  of  which  the  plaintiff  was  ap- 
pointed commissioner  of  arid  lands,  was  repealed  by  the 
act  of  March  16,  1897,  and  that  plaintiff  had,  therefore, 
no  right  to  the  warrant  demanded  and  defendant  rightly 
refused  to  issue  the  same  to  him. 

Section  70  of  this  act  of  March  16,  1897  (Laws  1897, 
p.  263),  provides,  among  other  things,  as  follows: 

"An  act  entitled  ^An  act  accepting  the  terms  of  the  act 
of  Congress,  approved  August  18,  1894,  providing  for  the 
reclamation,  settlement  and  disposition  of  the  one  million 
acres  of  arid  land  granted  therein,  making  appropriation 
therefor,  and  declaring  an  emergency '  (excepting  section 
one  of  said  last  mentioned  act),  approved  March  22,  1895, 
are  hereby  expressly  repealed." 

And  it  is  insisted  by  the  learned  counsel  for  the  defend- 
ant that  this  repealing  clause  is  susceptible  of  but  one  mean- 
ing, and  that  there  is  therefore  no  escape  from  enforcing 
it  in  accordance  with  its  terms. 

While  it  is  a  primary  and  general  rule  in  the  construc- 
tion of  statutes  that  effect  should  be  given  to  words  which 
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are  plain,  unambiguous  and  well  understood,  according  to 
their  natural  and  ordinary  sense  and  meaning,  yet  it  is 
well  settled  that  where  the  literal  interpretation  of  a  par^ 
ticular  word  or  phrase  is  repugnant  to  the  intent  of  the 
legislature  plainly  manifested  by  the  act  taken  as  a  whole, 
such  interpretation  ought  not  to  prevail.  The  only  ob- 
ject of  construction  is  to  ascertain  the  meaning  and  inten- 
tion of  the  legislature,  and  when  that  intention  is  discovered 
it  is  controlling,  although  it  may  be  contrary  to  the  strict 
letter  of  the  statute. 

"It  is  indispensable,"  says  Sutherland  in  his  valuable 
treatise  on  Statutory  Construction,  §  218,  "  to  a  correct 
understanding  of  a  statute  to  inquire  first  what  is  the  sub- 
ject of  it,  what  object  is  intended  to  be  accomplished  by 
it.  When  the  subject-matter  is  once  clearly  ascertained 
and  its  general  intent,  the  key  is  found  to  all  its  intricacies; 
general  words  may  be  restrained  to  it,  and  those  of  nar^ 
rower  import  may  be  expanded  to  embrace  it  to  effectuate 
that  intent.  When  the  intention  can  be  collected  from 
the  statute,  words  may  be  modified,  altered  or  supplied  so 
as  to  obviate  any  repugnancy  or  inconsistency  with  such 
intention." 

And  in  illustration  of  the  principle  that  the  intention 
of  the  whole  act  will  control  interpretation  of  the  several 
parts,  that  learned  author  further  observes,  in  §  242,  that 
"  words  of  absolute  repeal  have  been  held  to  be  qualified 
by  the  intention  manifested  in  other  parts  of  the  same  act;" 
and  as  authority  for  this  last  assertion,  he  refers  to  the 
well  considered  case  of  Smith  v.  PeopZe,  47  N.  Y.  330, 
which  is  directly  in  point  here.  In  that  case  the  court 
had  under  consideration  an  act  entitled  "an  act  to  reor- 
ganize the  local  government  of  the  city  of  New  York." 
By  that  act  it  was  provided  that  a  certain  other  act  re- 
ferred to  by  its  title,  amending  the  charter  of  the  city  of 
New  York,  was  repealed,  and  the  court  held  that,  notwith- 
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standing  this  absolute  language,  the  act  was  not  thereby 
affected  or  repealed.  In  the  course  of  its  opinion  the 
learned  court  said: 

"In  the  construction  of  statutes,  effect  must  be  given 
to  the  intent  of  the  legislature  whenever  it  can  be  dis- 
cerned, though  such  construction  seem  contrary  to  the  let- 
ter of  the  statute.  That  intent  must  be  primarily  sought 
in  the  language  of  the  statute,  and  if  the  words  employed 
have  a  well  understood  meaning,  are  of  themselves  pre- 
cise and  unambiguous,  in  most  cases  no  more  can  be  neces- 
sary than  to  expound  them  in  their  natural  and  ordinary 
sense.  The  words  in  such  case  ordinarily  best  declare  the 
intention  of  the  legislature.  (Sussex  v.  Peerage,  11  C. 
&F.  86;  Newell  v.  People,  3  Seld.  97;  McCluskey  v.  Cromr 
well,  1  Kern.  593.)  These  rules  are  elementary,  but  it 
is  equally  well  settled  that  words,  absolute  of  themselves, 
and  language  the  most  broad  and  comprehensive,  may  be 
qualified  and  restricted  by  reference  to  other  parts  of  the 
same  statute  in  which  they  are  used,  and  to  the  circum- 
stances and  facts  existing  at  the  time,  and  to  which  they 
relate,  or  are  applied.  A  literal  interpretation  of  words 
in  most  common  use,  and  having  a  well  defined  meaning 
as  ordinarily  used,  would  not  unfrequently  defeat  rather 
than  accomplish  the  intent  of  the  party  using  them.  If 
in  reading  a  statute  in  connection  with  other  statutes  passed 
at,  or  about  the  same  time,  a  doubt  exists  as  to  the  force 
and  effect  the  legislature  intended  to  give  to  particular 
terms,  that  is  as  to  the  meaning  which  it  was  intended 
they  should  bear  and  have  in  the  connection  in  which  they 
are  used,  it  is  also  competent  to  refer  to  the  circumstances 
under  which,  and  the  purposes  for  which  a  statute  is  passed, 
to  ascertain  the  intent  of  the  legislature.  The  ground  and 
cause  of  the  making  of  a  statute  explains  the  intent  (Com. 
Dig.  Parliament,  K.  11.)  ...  If  the  repeal  of  a  stat- 
ute is  by  express  and  positive  terms,  and  there  is  no  legiti- 
mate evidence  in  or  out  of  the  act  of  an  intent  to  qualify 
and  restrict  the  operation,  that  is,  no  limitation  or  qualifica- 
tion, expressed  or  implied,  the  only  question  is  as  to  the  ef- 
fect of  the  repeal,  and  the  rule  is  that  for  all  purposes  the 
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law  repealed  is  as  if  it  had  never  existed.  ...  A 
clause  in  a  statute  purporting  to  repeal  other  statutes  is 
subject  to  the  same  rules  of  interpretation  as  other  enactr 
ments,  and  the  intent  must  prevail  over  literal  interpreta- 
tion. One  part  of  an  act  of  the  legislature  may  be  re- 
ferred to  in  aid  of  the  interpretation  of  other  parts  of  the 
same  act.  So  in  case  of  doubt  or  uncertainty,  acts  in 
pari  materia,  passed  before  or  after,  and  whether  repealed 
or  imrepealed,  may  be  referred  to  in  order  to  discern  the 
intent  of  the  legislature  in  the  use  of  particular  terms; 
and  within  the  same  rule,  and  the  reason  of  it,  cotempo- 
raneous  legislation,  although  not  precisely  in  pari  materia^ 
may  be  referred  to  for  the  same  purpose.  Statutes  in  pari 
materia  relate  to  the  same  subject,  the  same  person  or 
thing,  or  the  same  class  of  persons  or  things,  and  are  to 
be  read  together,  for  the  reason  that  it  is  to  be  implied 
that  a  code  of  statutes  relating  to  one  subject  is  governed 
by  the  same  spirit,  and  are  intended  to  be  harmonious  and 
consistent.  They  are  to  be  taken  together  as  if  they  were 
one  in  law,  as  one  statute." 

Applying  the  principles  so  clearly  enunciated  in  the  fore- 
going quotation,  we  are  irresistibly  forced  to  the  conclu- 
sion that  it  was  not  the  real  intention  of  the  legislation  to 
repeal  the  act  of  March  22,  1896,  notwithstanding  the 
words  of  absolute  repeal  employed  by  the  legislature.  It 
will  manifestly  appear  from  an  examination  of  this  so- 
called  repealing  act,  and  from  the  history  of  its  passage, 
that  the  legislature  at  the  time  of  its  final  enactment  did 
not  have  in  mind  either  the  office  of  arid  land  commissioner 
or  the  subject  of  arid  lands.  The  arid  land  commissioner 
is  not  mentioned  anywhere  in  the  body  of  the  act,  nor  is 
the  subject  of  arid  lands  mentioned  except  in  one  instance, 
and  that  was  a  manifest  inadvertence  on  the  part  of  the 
legislature.  As  the  bill  was  first  introduced  (as  House  Bill 
Ko.  224),  the  title  of  the  act  contained  the  clause,  "  and 
for  the  selection  and  reclamation  of  arid  lands."    But  these 
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words  were  eliminated  before  the  final  passage  of  the  bill. 
And  in  section  1  it  was  originally  provided  that  the  com- 
missioner of  public  lands,  secretary  of  state  and  superin- 
tendent of  public  instruction  should  constitute  the  board 
of  appraisers,  harbor  line  commission  "  and  arid  land  com- 
mission," which  latter  words  were  expunged  from  the  sec- 
tion, as  well  as  the  words  "reclamation  of  arid  lands." 
So,  in  section  2,  the  words,  "  and  for  the  selection  and  re- 
clamation of  arid  lands,"  were  omitted  from  the  act  as 
it  finally  passed.  Moreover,  the  original  sub-title  "Arid 
Lands,"  imder  which  was  prescribed  the  duty  of  the  arid 
land  commission,  the  creation  of  which  was  originally  con- 
templated, was  stricken  from  the  bill,  and  none  of  the  pro- 
visions of  the  bill  relating  expressly  to  "  arid  lands  "  and 
including  four  separate  sections,  are  contained  in  the  law 
as  it  now  stands.  The  act,  as  will  be  seen,  deals  exclusively 
with  the  state's  granted  lands,  and  the  tide  and  shore  lands, 
and  provides  in  detail  for  the  selection  and  disposition  of 
the  former,  and  the  sale,  leasing,  etc.,  of  the  latter,  and 
none  of  its  provisions  are  at  all  applicable  to  the  arid  lands 
conditionally  proffered  to  the  state  by  section  4  of  the  act 
of  Congress  of  August  18,  1894  (28  U.  S.  St.  at  Large, 
422). 

If  anything  further  is  necessary  to  be  shown  in  order 
to  indicate  the  intention  of  the  legislature  in  regard  to 
the  act  of  March  22,  1895,  it  will  be  found  in  the  act  of 
March  19,  1897  (Laws  1897,  p.  345),  which  is  entitled, 

"An  act  to  amend  an  act  entitled  ^An  act  accepting  the 
terms  of  the  act  of  Congress  approved  August  18,  1894, 
providing  for  the  reclamation,  settlement  and  disposition 
of  the  one  million  acres  of  arid  lands  granted  therein,  mak- 
ing appropriation  therefor  and  declaring  an  emergency,' 
approved  March  22,  1895,  and  pro^dding  further  for  car- 
rying into  effect  said  grant." 
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It  cannot  be  presumed  that  the  legislature  deliberately 
undertook,  by  this  act,  to  amend  an  act  which  they  had 
just  repealed,  or  that  they  attempted  to  achieve  an  im- 
possibility. A  repealed  law  is  incapable  of  amendment. 
23  Am.  &  Eng.  Enc.  Law,  pp.  276,  277. 

Section  2  of  this  amended  act  provides  for  the  appoint- 
ment, qualification  and  compensation  of  a  commissioner 
of  arid  lands,  and  this  section  was  left  undisturbed  by  the 
amendatory  act.  It  is  true  that,  in  the  act  as  amended, 
the  duties  imposed  upon  the  commissioner  of  arid  lands 
by  the  original  act  of  1895  are  to  be  performed  by  the 
commissioner  of  irrigation,  but  it  nowhere  appears,  either 
in  that,  or  any  other,  act  that  we  are  aware  of,  or  have 
been  able  to  discover,  that  any  such  officer  has  either  been 
provided  for  or  appointed;  but  these  provisions  alone  do 
not  abrogate  the  office  of  arid  land  commissioner.  That 
the  act  creating  the  office  of  arid  land  commissioner  has 
not  been  repealed  results  also  from  another  consideration, 
viz. :  that  the  office  of  commissioner  of  arid  lands  is  neither 
mentioned  in  the  body  of  the  alleged  repealing  act  or  "  ex- 
pressed "  in  the  title,  and  the  repealing  clause  is  therefore 
in  conflict  with  section  19  of  article  2  of  the  constitution, 
providing  that  no  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.  We  do  not  wish 
to  be  understood  as  saying  that  it  is  necessary  in  all  cases 
that  the  repeal  of  a  given  statute  should  be  expressed  in 
terms  in  the  title.  If  the  subject  of  a  statute  is  to  repeal 
another  statute,  then  manifestly  t^at  subject  must  be  fairly 
expressed  in  the  title.  If,  however,  the  repealing  act  is 
upon  the  same  subject  as  the  act  repealed,  the  repeal  is 
properly  connected  with  the  subject  matter  and  the  repeal- 
ing section  is  valid  notwithstanding  the  title  is  silent  on  that 
subject.   Cooley,  Constitutional  Limitations  (5th  ed.),  175. 

"Rut  such  repealing  statute  must  not  relate  to  a  different 
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subject  from  that  in  the  statute  sought  to  be  repealed,  for, 
if  it  does,  the  rule  that  we  have  just  stated  does  not  ap- 
ply, and  the  subject  of  repeal  must,  like  every  other  sub- 
ject, be  expressed  in  the  title  of  the  act.  As  we  have 
already  shown,  the  act  of  March  16,  1897,  does  not  pre- 
tend to  deal  with  the  office  of  arid  land  commissioner  or 
with  the  arid  lands  contemplated  in  the  act  of  Congress, 
and  therefore  these  subjects  are  not  embraced  in  the  act, 
and  hence  could  not  be  legitimately  expressed  in  the  title. 
A  title  indicating  a  subject  not  embraced  in  the  act  itself 
is  false  and  delusive  in  that  respect  and  amounts  to  nothing. 
In  fact,  a  title  which  is  misleading  and  false  is  not  con- 
stitutionally framed  and  will  vitiate  the  act.  Sutherland, 
Statutory  Construction,  §90.  But  a  title  may  be  broader 
than  the  statute  and  still  be  good  as  to  the  subject  it  fairly 
indicates.  Whether  the  whole  act  in  question  is  uncon- 
stitutional, as  claimed  by  plaintiflF,  it  is  not  necessary  here 
to  determine  or  consider. 

It  follows  from  what  we  have  said  that  the  plaintiff  is 
still  commissioner  of  arid  lands  for  the  state  of  Washing- 
ton, and  entitled  to  the  salary  and  expenses  provided  for 
by  law.  A  peremptory  writ  of  mandate  will  therefore  be 
issued  directing  the  defendant  to  issue  and  deliver  to  the 
plaintiff  such  warrant  or  warrants  as  he  may  be  entitled 
to  according  to  law. 

Dunbar  and  Gordon,  JJ.,  concur. 

Eeavis,  J.  (concurring  specially). — ^Counsel  for  the 
defendant,  state  auditor,  contends  that  the  act  of  the 
legislature  of  March  22,  1895  (Laws  1895,  p.  462), 
creating  the  office  of  commissioner  of  arid  lands,  was 
repealed  by  the  act  of  March  16,  189Y,  and  the  office 
abolished.  Section  70  of  the  latter  act  enumerates  five 
former  acts,  mentioning  them  by  title  and  date  of  passage, 
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and  declares  specially  that  they  "  are  hereby  expressly  re- 
pealed." This  act  passed  the  senate  March  11,  1897.  In 
my  opinion  the  title  is  sufficient  to  cover  a  repeal  in  the 
body  of  the  act,  of  the  law  of  1895,  creating  the  office 
of  arid  land  commissioner.  Neither  do  I  think  the  title 
of  the  act  approved  March  16,  1897,  contains  more  than 
one  subject,  and  I  think  within  the  title  the  legislature 
could  very  well  have  provided  for  the  reclamation  of  the 
arid  lands  granted  to  the  state  by  Congress.  The  title  of 
the  act  is  to  provide  among  other  things  for  the  "  reclama- 
tion .  .  .  of  the  state's  granted,  school,  tide,  oyster 
and  other  lands."  The  word  "  reclamation  "  is  apt  when 
applied  to  arid  lands;  and  a  million  acres  of  arid  lands 
have  been  granted  by  Congress  on  certain  conditions  to 
the  state,  and  therefore  might  well  be  referred  to  as 
"  granted  lands."  I  cannot  therefore  agree  with  the  opin- 
ion of  the  court,  in  the  second  reason  stated  for  the  de- 
cision, to-wit,  "  that  the  office  of  commissioner  of  arid  lands 
is  neither  mentioned  in  the  body  of  the  alleged  repealing 
act  or  '  expressed  '  in  the  title,  and  the  repealing  clause  is 
therefore  in  conflict  with  section  19  of  article  2  of  the 
constitution,  providing  that  no  bill  shall  embrace  more 
than  one  subject  and  that  shall  be  expressed  in  the  title." 
But,  for  the  reason  that  the  same  legislature,  composed  of 
the  same  members,  in  a  bill  which  passed  both  houses  on 
the  11th  of  March,  1897,  and  was  approved  March  19, 
1897  (Laws  1897,  p.  345),  relating  to  arid  lands  and 
amending  completely  the  former  law,  has  indicated  in  the 
title  the  act  approved  March  22, 1895,  and  provided  further 
for  carrying  into  eflFect  that  act,  I  am  satisfied  the  legis- 
lature did  not  intend  to  repeal  the  act  of  1895,  providing 
for  the  "  reclamation,  settlement  and  disposition  of  the  one 
million  acres  of  arid  lands  granted  therein."  The  amen- 
datory act  is  complete,  and  the  legislature  also  duly  made 
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an  appropriation  for  carrying  its  provisions  into  effect.  The 
original  act  and  the  amendatory  act  must,  in  my  judgment, 
be  construed  together,  and,  as  stated  in  the  opinion  of  the 
court,  from  the  history  of  the  bill  containing  the  repealing 
clause,  the  language  left  therein  repealing  the  act  of  1895 
was  an  inadvertence.  All  the  authorities  upon  construc- 
tion of  legislative  acts,  including  repealing  clauses,  seem 
to  concur  in  the  rule  of  construction  here  applied.  The 
amendatory  act  of  1897  leaves  the  first  two  sections  of  the 
original  act  standing  unchanged,  commences  with  the  third 
section,  and  thereafter  amends  almost  completely  the  whole 
act. 

I  also  view  the  term  "commissioner  of  irrigation"  as 
used  in  section  3  of  the  amendatory  act  of  1897,  as  synony- 
mous with  "  commissioner  of  arid  lands,"  and  think  that 
the  amendatory  act  continues  the  duties  of  the  office  and 
imposes  them  upon  the  officer  already  named  in  the  original 
law. 


17    6^ 
[No.  2633.    Decided  September  27, 1897.)  !-!- — ^' 

17  ear 
The  State  of  Washington,  on  the  Relation  of  John  J.  ^^  ^ 

SJieehany  Appellant,  v.  T.  E.  Headlee,  as  Auditor  of  I  as  sse; 

Snohomish  County,  Respondent. 

CLAIMS  AGAINST    COUNTY  —  ALLOWANCE  BY    COMMISBIONERB  —  DUTY   OP 
AUDITOR  TO  DRAW   WARRANT — MANDAMUS  —  PLBADING. 

Under  Gen.  Stat,  §  281,  authorizing  boards  of  county  commis- 
sioners "  to  allow  all  accounts  legally  chargeable  against  such 
county  not  otherwise  provided  for/'  and  Laws  1893,  p.  280,  §  1, 
providing  that  such  claims  as  it  is  not  the  auditor's  duty  to 
audit  shall  be  presented  to  the  board  of  county  commissioners 
for  their  examination  and  allowance,  and  that  for  claims  allowed 
by  the  county  commissioners,  the  auditor  shall  draw  a  warrant 
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on  the  county  treasurer,  payable  to  the  claimant  or  his  order, 
when  the  board  has  approved  bills  which  they  have  the  legal 
right  to  approve,  it  is  the  duty  of  the  auditor,  without  further 
question,  to  issue  the  warrants  for  the  same. 

In  mandamus  to  compel  the  auditor  to  draw  a  warrant  for  a 
claim  allowed  by  the  county  commissioners,  where  the  complaint 
sets  forth  that  the  claim  was  duly  and  legally  presented  to  the 
board  of  county  commissioners,  that  they  duly  and  legally  passed 
upon  the  same  and  that  the  amount  claimed  was  duly  approved 
by  the  board,  the  auditor  cannot  demur  thereto  on  the  ground 
that  the  complaint  is  not  in  such  form  as  to  enable  him  to  raise 
an  issue  of  fact  as  to  the  merits  of  the  claim  and  the  rightfulness 
of  the  items  charged  for,  but  if  there  are  any  legal  objections  to 
the  payment  of  the  claim,  they  should  be  set  up  by  answer. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
Fbai^  T.  Eeid,  Judge.    Eeversed. 

Louis  K.  Churchy  for  appellant. 
/.  JET.  Naylorj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DxTNBAB,  J. — ^The  appellant  was  duly  elected  surveyor 
of  Snohomish  county,  and  served  as  such  from  the  11th 
day  of  January,  1895,  to  the  14th  day  of  January,  1897. 
He  presented  his  bill  for  services  as  such  surveyor  to  the 
county  commissioners  of  Snohomish  county,  and  they  al- 
lowed the  same  in  the  sum  of  $1,775.  This  was  on  the 
2d  day  of  November,  1896.  On  the  18th  day  of  January, 
1897,  the  appellant  demanded  of  the  auditor  of  Snohomish 
county,  T.  E.  Headlee,  defendant  and  respondent,  that 
he  issue  a  warrant  to  the  appellant  in  payment  of  the 
salary  and  services  allowed  aforesaid  in  the  sum  aforesaid. 
The  auditor  refused  to  issue  such  warrant,  and  the  appel- 
lant sued  out  a  writ  of  mandamus  to  which  the  respondent 
demurred  for  the  reason  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    This  de- 
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miirrer  was  snstained  by  the  court,  and  from  the  judgment 
sustaining  said  demurrer  this  appeal  was  taken. 

It  is  the  contention  of  the  respondent  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, for  the  reason  that  it  does  not  show  that  the  appellant 
has  performed  services  for  as  many  days  as  he  seeks  com- 
pensation for;  that  the  relator  should  state  his  case  in  a 
form  which  would  enable  the  respondent  to  admit  or  deny 
the  material  allegations  and  thus  raise  an  issue  on  the  facts 
alleged  as  the  relator^s  foundation  for  his  claim  for  relief. 
We  think  the  auditor  mistook  his  authority.  There  can 
be  no  issue  of  fact  determined  by  the  auditor  on  a  bill 
that  has  been  presented  and  allowed  by  the  county  com- 
missioners. The  determination  of  the  issue  of  fact  was  a 
matter  submitted  to  the  discretion  of  the  board  of  coimty 
commissioners,  whose  duty  it  was  to  pass  upon  the  merits  of 
the  bill.  Section  281  of  the  General  Statutes  empowers  the 
coimty  commissioners  to  pass  upon  a  bill  of  this  kind,  and 
after  they  have  done  so  it  is  not  within  the  power  of  the 
auditor  to  sit  in  review  of  their  judgment  or  to  substitute 
his  discretion  for  theirs. 

We  concede  the  force  of  the  law  as  announced  by  High 
on  Extraordinary  Legal  Kemedies,  §  450,  cited  by  the  re- 
spondent, but  it  has  no  application  to  this  particular  case, 
because  the  appellant  here  has  set  forth  sufficient  in  his 
petition  upon  which  to  form  an  issue.  He  has  set  forth 
the  fact  that  the  bill  was  duly  and  legally  presented  to 
the  board  of  county  commissioners,  that  they  duly  and 
legally  passed  upon  the  same,  and  that  the  amount  claimed 
was  duly  approved  by  such  board. 

Under  the  decision  of  this  court  in  DiUon  v.  Whatcom 
County^  12  Wash.  391  (41  Pac.  174),  it  was  decided  that 
when  a  discretion  had  been  vested  in  the  county  commis- 
sioners, not  even  the  courts  could  substitute  their  judg- 
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ment  for  the  judgment  of  that  tribunal.  How  can  it  then 
be  said  that  an  auditor,  a  mere  ministerial  officer,  the  clerk 
of  the  board  of  county  commissioners,  whose  duty  it  is 
simply  to  audit  and  record,  so  far  as  this  class  of  cases  is 
concerned,  can  substitute  his  judgment  for  that  of  the 
board? 

The  case  of  Linden  v.  Casey  46  Cal.  171,  cited  by  re- 
spondent, is  not  in  point.  That  was  a  case  involving  the 
removal  of  a  county  seat,  where  the  county  commissioners 
were  proceeding  to  erect  public  buildings,  and  the  claim 
was  there  that  the  law  did  not  authorize  the  board  of  super- 
visors to  make  provision  for  the  payment  of  any  claims 
for  or  on  account  of  such  work.  Such  cases  as  this  were 
reviewed  in  Dillon  v.  Whatcom  County,  supra^  and  dis- 
tinguished from  cases  where  the  subject  matter  had  been 
legally  submitted  to  the  discretion  of  the  board. 

If  the  board  of  county  commissioners  were  acting  out- 
side of  their  jurisdiction,  then  it  may  be  that  the  auditor 
would  have  a  right  to  question  their  action  and  refuse  to 
issue  a  warrant,  but  that  would  be  a  matter  for  him  to  set 
up  as  a  defense  in  his  answer  to  the  writ. 

There  may  be  many  other  legal  reasons  why  he  should 
not  issue  warrants  upon  bills  which  had  been  allowed  by 
the  county  commissioners,  but  they  must  affirmatively  ap- 
pear by  his  answer  when  the  petition  alleges  that  the  bills 
have  been  submitted  to  the  county  commissioners  and  have 
been  duly  passed  upon  by  them,  and  when  it  further  ap- 
pears from  the  petition,  as  in  this  case,  that  they  were 
bills  which  the  law  provides  should  be  passed  upon  by  the 
board  of  county  commissioners. 

The  quotation  from  the  case  of  Barnett  v.  Ashmorey  5 
Wash.  163  (31  Pac.  466),  to  the  effect  that  "  upon  pre- 
sentation of  an  order,  such  as  that  of  the  sheriff  in  this 
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case,  it  is  the  duty  of  the  auditor  to  inquire:  First,  Is  it 
lawful,  i.  e.,  made  in  pursuance  of  law;  and,  second,  has 
it  been  approved  by  the  tribunal  designated  by  law  for 
its  allowance.  Upon  the  affirmative  answering  of  these 
questions  he  is  boimd  to  draw  a  warrant;"  is  not  a  quota- 
tion from  the  opinion  of  the  court  in  that  case,  but  from 
the  brief  of  the  respondent,  and  the  court  simply  said  that, 
conceding  the  correctness  of  the  proposition,  yet  the  case 
on  other  grounds  would  be  decided  against  the  respondent. 
This  expression  of  the  court  always  means  simply  that  it 
is  not  necessary  to  investigate  the  propositions  so  spoken 
of. 

Beach  on  Public  Corporations,  §  857,  announces  the  rule 
as  follows: 

"  The  board  of  supervisors  of  a  coimty  in  passing  upon 
a  claim  against  the  county,  act  as  a  quasi-judicial  body, 
and  their  allowance  and  settlement  of  the  claim  is  an  ad- 
judication which  is  conclusive." 

This  was  also  held  in  Colusa  County  v.  DeJametty  55 
Cal.  373,  under  §  4046  Pol.  Code,  which  authorizes  the 
county  commissioners  to  examine,  settle  and  allow  all  ac- 
counts, legally  chargeable  against  the  coimty,  and  order 
warrants  to  be  drawn  on  the  county  treasurer  therefor,  and 
provide  for  the  issuing  of  the  same.  This  authority  is 
substantially  the  same  that  is  given  to  the  county  commis- 
sioners by  our  statutes. 

Section  1,  ch.  119,  Laws  of  1893  (p.  280),  in  defining 
the  duties  of  the  county  auditor,  provides  that — 

''  He  shall  audit  all  claims,  demands  and  accounts  against 
the  county  which  by  law  are  chargeable  to  said  county, 
except  such  cost  or  fee  bills  as  are  by  law  to  be  examined 
and  approved  by  some  other  judicial  tribunal  or  officer. 
Such  claims  as  it  is  [not]  his  duty  to  audit  shall  be  pre- 
sented to  the  board  of  county  commissioners  for  their  ex- 

41—17  WASH. 
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amination  and  allowance.  For  claims  allowed  bj  the 
county  commissioners,  as  also  for  cost  bills  and  other  law- 
ful claims  duly  approved  by  the  competent  tribimal  desig- 
nated by  law  for  their  allowance,  he  shall  draw  a  warrant 
on  the  county  treasurer,  made  payable  to  the  claimant  or 
his  order,"  etc. 

It  pretty  conclusively  appears  from  the  statute  in  re- 
lation to  the  duties  of  the  auditor,  and  from  those  in 
relation  to  the  duties  and  powers  of  the  board  of  county 
conmiissioners,  that  when  the  board  has  approved  bills 
which  they  have  the  legal  right  to  approve,  it  is  the  duty 
of  the  auditor,  without  further  question,  to  issue  the  war- 
rants for  the  same. 

In  this  case,  it  appearing  that  the  bill  was  a  bill  which 
was  properly  presented  to  the  coimty  commissioners  for 
their  investigation  and  approval  or  rejection,  and  it  ap- 
pearing that  the  said  bill  had  been  duly  approved  by  the 
board,  it  must  be  presumed,  although  we  will  not  go  so 
far  as  the  California  court  and  say  "conclusively  pre- 
sumed," that  the  bill  was  presented  to  the  coimly  conmiis- 
sioners sufficiently  in  detail  for  their  intelligent  action.  If 
there  are  any  legal  objections  to  the  payment  of  this  bill 
they  can  be  set  up  by  answer,  as  was  done  in  the  case  of 
Bamett  v.  Ashmorey  supra^  where  it  was  alleged  that  the 
court  had  no  legal  authority  to  make  the  order  which  was 
made  in  that  case. 

The  judgment  will  be  reversed  with  instructions  to  over- 
rule the  demurrer  to  the  complaint. 

Keavis,  Andees  and  Gordon,  JJ.,  concur. 
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[No.  2685.    Decided  September  28. 1807.] 

The  State  of  Washington,  an  the  Relation  of  Alexan^ 
der  P.  Purves,  Respo^identf  v.  William  H.  Moyer, 
Sheriff  of  King  County,  Appellant 

STATUTES — RBPEAL  BY  IMPLICATION  —  MOHTGAOB    FORECLOBUBE  —  NE- 
CESSITY FOR   LEVY. 

Code  Proc,  §  630,  providing  for  the  mode  of  selling  mortgaged 
land  under  foreclosure  is  not  impliedly  repealed  by  Laws  1897, 
ch.  50,  p.  70,  making  provisions  for  levy  upon  property  prior  to 
its  sale  on  execution,  since  a  levy  is  inapplicable  to  foreclosure 
sales,  except  for  a  deficiency. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.     Affirmed. 

Alex.  R.  Jones,  for  appellant. 
Tillinghast  <&  Pritchard,  for  respondent. 

Per  Curiam. — The  main  questions  involved  in  this  case 
^'ere  lately  decided  by  this  court  in  the  case  of  Swin- 
burne V.  Mills,  as  sheriff  of  Pierce  coimty.  There  is,  how- 
ever, an  additional  question  involved  here,  viz. :  the  right 
of  the  sheriff  to  receive  fees  for  levying  upon  the  mort- 
gaged premises.  It  was  stated  in  Siviribume  v.  Mills, 
supra,  that  section  630  of  the  Code  of  Procedure  had  not 
been  repealed  by  ch.  L.  of  the  Laws  of  1897  (p.  70).  That 
statement  may  possibly  have  been  too  broad.  It  was  the 
intention  of  the  court  simply  to  state  that  it  had  not  been 
repealed  so  far  as  concerned  any  questions  that  were  in- 
volved in  the  case  under  consideration,  the  opinion  in  that 
case  showing  that  the  provision  of  the  new  law  in  rela- 
tion to  extension  of  time,  which  is  in  conflict  with  the 
provision  of  section  630  of  the  Code,  would  be  in  force 
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with  relation  to  mortgages  executed  after  the  passage  of 
the  act  of  1897,  the  minor  question  referred  to  there  be- 
ing the  question  which  we  are  now  discussing.  Sec.  630, 
which  provided  for  the  mode  of  selling  mortgaged  land 
under  foreclosure,  does  not  provide  that  any  levy  shall  be 
made  by  the  officer,  except  for  the  deficiency,  while  in  the 
act  of  1897  there  is  a  general  provision  for  a  levy.  In 
obedience  to  the  well  established  rule  that  the  repeal  of 
laws  by  implication  is  not  favored,  no  law  will  be  consid- 
ered repealed  the  provisions  of  which  are  not  inconsistent 
with  the  provisions  of  the  later  act;  and  while  we  hold 
that  the  provisions  of  the  law  of  1897  apply  to  mortgages, 
so  far  as  the  postponement  of  the  sale  and  the  appraise- 
ment of  the  land  are  concerned,  such  provisions  being  ex- 
pressly and  directly  in  conflict  with  the  old  act,  yet  while 
the  law  of  1897  does  provide  for  a  levy,  we  think,  consid- 
ering both  acts  together,  that  it  was  not  the  intention  of 
the  legislature  to  make  the  law  in  relation  to  levy  in  the 
last  act  apply  to  mortgages.  There  is  no  reason  why  it 
should.  A  levy  is  nothing  more  than  a  lien,  and  the  lien 
has  already  been  established  by  the  mortgage.  At  the 
most  it  could  only  be  a  directory  provision,  which  would 
not  be  enforced  in  the  absence  of  any  utility  in  its  enforce- 
ment. 

For  the  reasons  stated  in  the  opinion  in  the  case  above  re- 
ferred to,  the  judgment  will  be  affirmed. 
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[No.  2434.    Decided  September  29, 1807.] 

Ed  Ivall,  Respondent,  v.  N.  P.  Willis  et  al,,  Appellants. 

COBT8 — WITNEBB  FBBB  —  FOBBCLOBURB  OF  LOGGIMOLIBHB  —  ATTOBNBT'b 
FBBB  —  CONBTITUTIOlirALITY  OF  ACT  —  RiaHT  OF  PUBCHA8BB  OF  LOGS 
TO  AS8IGKMBNT  OF  LIBN  CLAIMS  ON  TBHDEB  OF  PAYMENT. 

Where  plaintiff,  in  order  to  meet  iSBues  of  fact  tendered  hy 
defendant,  has  witneBses  in  attendance  at  the  trial,  he  is  entitled 
to  an  allowance  of  their  fees  as  costs,  although  their  presence 
may  in  fact  prove  unnecessary  by  reason  of  the  defendant's  fail- 
ure to  Introduce  testimony  upon  such  issues. 

Laws  1893,  p.  433,  §  17,  providing  that  the  court  shall  allow 
a  reasonable  attorney's  fee  upon  foreclosure  for  each  person 
claiming  a  logger's  Hen,  is  not  unconstitutional  in  any  sense, 
but  is  permissible  upon  the  same  theory  that  costs  are  allowed. 

An  offer  by  the  purchaser  of  saw  logs  to  pay  a  lienor  the 
amount  of  his  claim  for  labor  thereon  if  he  would  assign  his 
claim  to  the  purchaser  is  a  conditional  tender  of  the  sum  due 
and  insufficient  to  defeat  the  lienor's  claim  for  costs  and  attorney 
fees  upon  foreclosure. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Mason  Iewin,  Judge.    Affirmed. 

Atistin  JE.  Griffiths,  for  appellants. 
Sidney  Moore  Heath,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  to  foreclose  a  logger's  lien  against  the 
log  owner  and  his  vendee  for  balance  due  for  labor,  and 
for  costs  and  $25  attorney's  fee.  Defendant,  the  Gray's 
Harbor  Commercial  Company,  the  vendee,  answered  the 
complaint,  tendering  the  amount  due  on  the  lien,  less  forty 
cents;  alleged  previous  tender  and  willingness  to  pay,  and 
plaintiff's  refusal  to  accept  tender  before  suit,  and  prayed 
that  plaintiff  recover  no  costs  or  attorney's  fee.     In  an 
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amended  answer  the  answering  defendant  set  up  as  a 
further  defense  to  the  cause  of  action,  that  defendant  "Willis 
sold  the  answering  defendant  a  portion  of  the  logs  de- 
scribed in  the  complaint,  and  that  the  answering  defend- 
ant, while  the  logs  were  being  worked  upon  by  the  plain- 
tiff and  numerous  other  laborers,  advanced  Willis  supplies 
for  use  in  his  logging  camp  to  enable  him  to  conduct  his 
logging  business,  and  for  consumption  by  plaintiff  as  well 
as  numerous  other  laborers  while  they  were  working  upon 
the  logs.  Said  supplies  were  furnished  for  the  purpose  of 
paying  the  labor  upon  the  logs  amoimting  to  a  large  sum 
of  money,  a  part  of  which  sum  the  plaintiff  received  as 
credit  upon  his  labor  claim,  and  upon  buying  the  logs  the 
company,  in  order  to  protect  itself  against  lien  claims  for 
labor  and  stumpage  in  the  event  the  logs  should  not  be 
worth  all  liens  against  them,  bought  a  number  of  lien 
claims  and  took  assignments  thereof  belonging  to  other 
laborers  who  performed  work  upon  the  same  logs  as  plain- 
tiff; that  the  company  tendered  in  writing  to  plaintiff, 
through  a  person  purporting  to  act  as  agent  of  plaintiff  for 
the  collection  of  the  sum  due  plaintiff,  the  amount  due, 
and  requested  the  person  to  disclose  his  authority  from 
plaintiff  for  the  collection  and  to  release  the  lien,  and  he 
refusing  to  do  so,  at  the  same  time,  but  not  as  a  condition 
of  such  payment,  requested  said  person,  in  behalf  of  plain- 
tiff, to  execute  to  it  an  assignment  of  plaintiff's  lien  claim, 
upon  the  delivery  of  the  money;  that  the  defendant  com- 
pany has  been  and  now  is  engaged  in  buying  logs  and 
manufacturing  the  same  into  lumber  products,  and  bought 
a  portion  of  the  logs  described  in  the  complaint  for  such 
purpose,  and  had  previously  made  advance  of  money  to 
various  laborers  performing  work  upon  the  logs  and  taken 
assignments  of  their  liens,  and  that  logs  purchased  by  the 
defendant  company  had  been  levied  upon,  or  attempted 
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to  be  levied  upon,  under  a  writ  of  execution  in  an  action 
against  Willis  to  satisfy  a  judgment  obtained  against  Willis 
for  a  demand  other  than  labor  and  stumpage  claimed. 
Plaintiff  in  the  suit  against  Willis  claimed  to  be  the  owner 
of  the  logs  by  virtue  of  the  levy  and  sale  of  the  logs  to 
satisfy  the  execution,  and  was  asserting  ownership  of  the 
logs  at  the  time  of  this  suit.  All  this  afBrmative  matter 
in  the  answer,  except  the  allegation  that  the  "  company 
had  been  and  now  is  engaged  in  buying  logs  and  manufac- 
turing the  same  into  lumber  products  "  was  stricken  out 
upon  motion  of  the  plaintiff.  The  superior  court  found 
that  the  tender  made  previous  to  the  commencement  of 
the  action  was  not  an  unconditional  one,  but  coupled  with 
a  demand  for  the  assignment  of  plaintiff's  lien,  which  find- 
ing will  not  be  disturbed  here.  Appellant  relies  upon 
three  errors:  (1)  In  allowing  any  witness  fees  as  costs;  (2) 
in  allowing  any  attorney's  fee;  (3)  in  striking  out  special 
defense  tendered  in  amended  answer.  Upon  the  showing 
made  by  plaintiff,  we  cannot  find  that  the  court  erred  in 
allowing  the  witness  fees.  Defendant  had  tendered  issues 
of  fact  in  its  answer,  and,  while  at  the  trial  it  did  not  in- 
troduce testimony  to  sustain  the  issues  thus  made  by  it, 
the  plaintiff  exercised  ordinary  prudence  in  having  wit- 
nesses in  attendance  to  meet  any  testimony  that  might  be 
introduced  by  it  in  support  of  the  issues  raised  by  its  an- 
swer. This  discretion  exercised  by  plaintiff  in  preparing 
for  the  trial  does  not  seem  to  have  been  abused,  and  while 
a  witness  may  not  be  called  in  such  a  case,  the  plaintiff 
still  has  the  right  to  prepare  to  meet  the  issues  tendered 
by  defendant. 

The  defendant  also  contends  that  the  logger's  lien  act 
(Laws  1898,  p.  428,  §  17),  providing  that  the  court  shall 
also  allow  a  reasonable  attorney's  fee  for  each  person  claim- 
ing a  lien,  is  unconstitutional;  objects  that  it  is  class  legifh 
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lation;  that  it  takes  property  without  due  process  of  law; 
that  it  takes  private  property  for  private  use,  and  that  the 
allowance  of  such  fees  ought  to  be  denied  on  the  ground 
of  public  policy;  and  cites  in  support  of  this  contention, 
among  other  authorities  one  from  this  court,  Jolliffe  v. 
Brown,  14  Wash.  155  (53  Am.  St.  Kep.  868,  44  Pac. 
149).  That  was  a  case  involving  a  construction  and  the 
validity  of  certain  sections  of  the  act  of  March  15,  1893 
(Laws  1893,  p.  418),  imposing  upon  railroad  companies 
a  penalty  in  double  the  value  of  stock  killed  or  injured 
by  trains,  for  failure  to  give  notice  of  the  accident  to  the 
owner  of  the  stock.  The  court  there  held  that  the  attorney's 
fee  imposed  in  such  action  was  a  penalty  and  that  it  was 
not  competent  to  inflict  a  penalty,  but  plaintiff  was  entitled 
only  to  damages.  The  case  may  be  clearly  distinguished 
from  the  one  at  bar.  In  this  suit  the  attorney's  fee  is  com- 
pensation to  the  plaintiff  for  expenditures  necessarily  made 
by  him  in  the  foreclosure  of  his  lien,  which  the  statute  au- 
thorizes. It  is  in  no  sense  a  penalty  inflicted  upon  the 
defendant.  It  is  allowed  upon  the  same  principle  that 
costs  are  allowed.  It  is  a  suit  in  equity  enforcing 
a  lien  upon  specific  property,  and  payable,  as  far  as  this 
defendant  is  concerned,  out  of  the  property  alone.  We 
think  the  law  may  properly  provide  for  such  fee  in  the 
foreclosure  of  the  lien.  While  it  is  true  there  is  some  con- 
flict of  authority  upon  the  validity  of  such  a  statute,  we 
think  the  later  authorities  have  one  trend,  and  that  is  to 
maintain  such  a  provision  in  statutes  similar  to  our  lien 
laws. 

Defendant  contends  also  that  it  was  entitled  to  an  assign- 
ment of  plaintiff's  lien  upon  payment  of  the  amount  due 
plaintiff.  This  question  has  been  the  most  difficult  one 
presented  to  the  court.  The  Iftth  section  of  the  logger's 
lien  act,  stipra,  provides  that  it  shall  be  conclusively  pre- 
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Slimed  that  a  party  purchasing  the  property  liened  upon 
^vithin  thirty  days  given  therein  to  claimants  wherein  to 
file  their  liens,  is  not  a  bona  fide  owner  of  the  property 
liened  upon  unless  he  has  paid  full  value  for  the  property, 
and  has  seen  that  the  purchase  money  has  been  applied 
to  the  payment  of  such  bona  fide  claims  as  are  entitled  to 
liens  upon  the  property.  Under  this  statute  it  is  apparent 
that  the  purchaser  who  does  pay  such  bona  fide  claims  as 
are  entitled  to  liens  upon  the  logs  purchased,  is  subrogated 
by  such  act  of  payment  to  the  right  of  the  lienor;  and, 
while  in  some  instances  the  courts  have  held  that  when 
one  interested  in  property,  paid  and  caused  to  be  taken  up 
an  incumbrance  on  the  property,  he  was  entitled  to  an  as- 
signment, we  do  not  see  it  clear  in  this  case  to  compel  an 
assignment  of  the  lien.  We  think  the  plaintiff  was  entitled 
to  payment  unconditionally  of  the  amount  due  him,  and 
that  the  conditional  tender  made  by  defendant  was  not  suf- 
ficient. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbae  and  Gordon,  JJ., 
concur. 


[No.  2540.    Decided  September  30, 1807.] 

Ann  Augusta  Skbel,  Respondent,  v.  Nbls  Christen- 
soN  et  al.,  Defendants,  Joseph  Sharfenburo,  Appel^ 
lant. 

MOBTOAQB0  —  PBIOBITT  OF   LIKN  — WAIVBB. 

The  rule  of  law  giving  a  purchase  money  mortgage  priority 
over  another  mortgage  given  by  the  purchaser  at  the  same  time, 
may  be  waived  by  agreement  of  the  vendor,  according  to  the 
other  mortgage  the  superiority  of  lien. 


660  8KEEL  V.  0HRI8TENS0N. 


Opinion  of  the  Oourt—  Rbavis,  J.  [17  Waah. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Henry  McBride,  Judge.    Affirmed. 

Sinclair  &  Smith,  for  appellant. 
E.  C.  Millioriy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  and  appellant  each  held  a  mort- 
gage, respondent's  mortgage  covering  the  same  premises 
as  that  of  appellant,  and  also  including  additional  real 
property.  The  mortgage  in  suit  by  respondent  was  given 
to  secure  a  loan  of  $5,100  made  to  defendant  Christenson, 
to  make  a  cash  payment  on  land  purchased  by  Christenson 
from  appellant  Sharfenburg.  Appellant  sold  the  land  to 
Christenson  for  the  sum  of  $6,600,  receiving  $5,100  in 
cash  and  the  mortgage  of  $1,500  for  the  balance,  which 
mortgage  is  here  in  controversy. 

The  only  question  involved  in  the  case  is  the  priority 
between  these  two  mortgages.  Appellant  maintaios  that 
his  mortgage  of  $1,500  was  to  secure  the  balance  of  the 
purchase  price  on  the  land  covered  by  respondent's  mort- 
gage for  respondent's  loan,  and  that  under  well  established 
principles  of  law  the  purchase  money  mortgage  is  superior. 
As  a  general  legal  principle  this  contention  by  appellant 
is  correct;  but  it  is  maintained  by  respondent  that  at  the 
time  the  two  mortgages  were  executed  there  was  a  special 
agreement  between  the  parties  that  respondent's  mortgage 
should  be  superior;  if  such  an  agreement  were  made,  it 
controls.  The  superior  court  found  that  such  agreement 
was  a  fact.  "We  have  carefully  examined  the  whole  tes- 
timony and  concur  in  the  finding  of  the  superior  court 
There  is  a  direct  conflict  in  the  testimony  of  some  of  the 
witnesses  interested;  appellant  and  his  son-in-law  each  tes- 
tifying that  the  agreement  made  was  that  appellant's  mort- 
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gage  should  be  first.  The  agent  of  the  mortgagee  who  took 
the  mortgage  now  held  by  respondent  testified  that  he  made 
the  loan  to  Christenson  to  make  the  cash  payment  on  this 
land  in  the  presence  of  appellant,  and  that  he,  the  agent, 
drafted  both  mortgages,  and  also  the  deed  conveying  the  land 
from  appellant  to  Christenson  on  the  same  day,  and  that  it 
was  agreed  that  respondent's  mortgage  should  be  superior; 
that  himself,  representing  the  mortgage  of  respondent,  and 
appellant  went  together  to  the  auditor's  office,  and  each  had 
the  instruments  recorded  by  the  auditor.  This  is  denied 
by  appellant,  but  the  records  of  the  county  auditor  show 
that  appellant  did  go  to  the  office  at  that  time  and  his  signa- 
ture is  shown  to  the  release  of  two  mortgages  which  appel- 
lant held  and  which  were  outstanding  as  liens  upon  the 
land  conveyed  by  appellant,  so  as  to  clear  the  title.  Ap- 
pellant's memory  at  any  rate  is  clearly  shown  to  be  at 
fault  in  this  particular.  The  indorsements,  on  the  two 
mortgages  in  suit,  by  the  county  auditor,  show  that  re- 
spondent's was  filed  fifteen  minutes  before  appellant's. 
There  was  other  testimony  tending  to  corroborate  the  agent 
who  testified  for  respondent. 

If  we  deemed  the  testimony  upon  review  as  evenly  bal- 
anced, or  even  apparently  more  in  favor  of  appellant  than 
respondent,  we  should  sustain  the  finding  of  the  court  that 
saw  and  heard  the  witnesses.  Such  agreement  having  been 
made  at  the  time  of  the  execution  of  the  deed  and  two 
mortgages  between  the  parties,  is  conclusive  of  the  case, 
and  the  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbae,  Anders  and  Goedon,  JJ., 
concur. 
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[No.  2521.    Decided  October  2, 1897.] 

The  Town  op  Ilwaco,  Appellant,  v.  The  Ilwaco  Rail- 
way AND  Navigation  Company,  Respondent. 

TIDB    liANDfl  — APPUCATION     TO     PUBCHA8B  —  APPBAL — EXTENSION     OF 
BTBBETB  —  PLAT  AND  APPBAI8BHBNT  —  BVIDBNCB. 

The  right  of  appeal  to  the  superior  court  from  the  deciaion  of 
the  board  of  state  land  commissioners,  given  by  Laws  1896,  p.  527, 
applies  not  only  to  cases  in  which  the  board  determines  the  prior 
right  of  purchase  between  two  or  more  applicants  for  tide  lands, 
but  also  to  cases  in  which  there  is  but  one  applicant  and  the 
court  determines  that  the  tract  applied  for  is  not  subject  to  sale. 

Where  the  right  to  purchase  a  particular  tract  of  tide  land 
has  been  tried  before  the  board  of  state  land  commissioners  upon 
an  issue  of  fact  and  decided  adversely  to  the  claimant,  appeal 
from  their  decision,  and  not  mandamus,  is  the  proper  remedy. 

Under  the  authority  given  municipal  corporations  by  art  15, 
S  3,  of  the  constitution,  to  extend  their  streets  over  tide  lands 
intervening  between  the  harbor  area  and  the  corporate  limits, 
it  is  only  contemplated  that  the  extension  shall  be  in  a  direct 
line  and  of  the  same  width  as  the  street  thus  extended,  and  where 
a  city  attempts  to  run  such  street  extension  across  the  tide  lands 
at  an  angle  instead  of  a  direct  course,  the  attempted  exercise 
of  power  is  void. 

Where  the  board  of  tide  land  appraisers  had  no  power  under 
the  existing  statute  at  the  time  of  appraising  tide  lands  to  lay 
out  and  plat  streets  thereon,  and  there  is  nothing  on  their  plat 
as  filed  to  indicate  that  they  attempted  to  perform  such  an  act, 
a  subsequent  statute  validating  streets  theretofore  located  and 
platted  on  tide  lands,  has  no  application  to  the  circumstances  of 
the  case. 

Where  a  particular  tract  of  tide  land  has  been  platted  and  ap- 
praised by  the  board  of  tide  land  appraisers  as  other  tracts  were 
platted  and  appraised  and  is  not  marked  as  a  street  nor  contains 
any  intrinsic  evidence  of  an  intent  on  the  part  of  the  board  to 
lay  it  out  as  a  street,  the  evidence  of  members  of  the  board  is 
inadmissible  for  the  purpose  of  explaining  and  contradicting  the 
plat. 


ILWACO  V.  ILWACX)  RY.  &  NAV.  CO.  653 

Oct.  1897.]  Opinion  of  the  Court— Gordon,  J. 

Appeal  from  Superior  Court,  Pacific  County. — ^Hon. 
W.  W.  Lanqhokite,  Judge.    Affim^ed. 

C.  C,  Daltouy  and  Hewen  &  Stratton,  for  appellant. 
Fulton  Bros.y  and  J,  J.  Brumbachy  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  is  a  city  of  the  fourth  class, 
organized  pursuant  to  the  laws  of  this  state.  The  respon- 
dent is  a  domestic  corporation  engaged  in  operating  a  line 
of  steamships  between  Ilwaco  in  this  state  and  Astoria  in 
the  state  of  Oregon,  and  a  railway  line  between  Ilwaco 
and  Sealand  in  Pacific  county,  and  has  been  so  engaged 
since  1887.  In  that  year  respondent  constructed  its  rail- 
way and  built  a  wharf  in  Baker's  Bay  in  front  of  the  ap- 
pellant town,  connecting  it  with  the  shore  by  a  trestle  on 
which  it  built  a  walk  and  roadway  for  passengers  and  ve- 
hicles, and  also  laid  its  rails  and  extended  its  railroad  out 
to  the  wharf.  Since  its  construction,  the  company  has  kept 
its  wharf  and  railway  connecting  therewith,  as  also  the  road- 
way, already  mentioned,  in  repair,  and  the  value  of  the  im- 
provements so  made  by  it  is  conceded  to  be  about  $80,000. 
The  tract  of  tide  lands  so  covered  by  defendant's  improve- 
ments comprises  an  area  of  a  little  less  than  one  acre.  In 
the  year  1894  the  tide  land  in  front  of  the  appellant  town 
was  platted  and  appraised  by  the  local  board  of  tide  land 
commissioners.  A  plat  thereof,  showing  the  lots,  tracts 
and  tide  lands,  was  filed  in  the  office  of  the  county  auditor 
of  Pacific  county,  in  which  county  said  tovm  is  situated, 
on  the  5th  of  March,  1895,  and  in  the  office  of  the  board 
of  state  land  commissioners  on  the  12th  day  of  March, 
1895.  The  tide  land  upon  which  respondent's  improve- 
ments are  situated  is  designated  upon  such  map  and  plat 
as  Tract  No.  15  of  Plate  III,  and  the  value  thereof,  exclu- 
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sive  of  the  improvements,  according  to  the  appraisement 
of  the  local  board,  is  $80.  On  May  1,  1895,  respondent 
filed  with  the  commissioner  of  public  lands  an  application 
for  the  purchase  of  said  tract,  basing  its  right  to  purchase 
upon  the  fact  of  its  having  improved  the  same  prior  to 
the  26th  day  of  March,  1890.  Thereafter  the  appellant 
filed  a  written  protest  with  the  commissioner,  denying  re- 
spondent's right  to  purchase  the  tract  or  any  portion 
thereof,  for  the  alleged  reason  that  the  tract  was  within 
the  limits  of  First  street  of  the  town  as  extended  by  an 
ordinance  passed  by  the  council,  and  approved  by  the  mayor 
on  September  11,  1894.  A  hearing  was  ordered,  and  upon 
such  hearing  the  board  determined  that  the  tract  applied 
for  by  the  respondent  was  a  public  street  within  the  juris- 
diction of  the  town  of  Hwaco,  and  not  subject  to  sale, 
and  denied  respondent's  application  to  purchase.  There- 
upon respondent  appealed  to  the  superior  court  of  Pacific 
county.  Thereafter  the  town  and  also  the  board  of  land 
commissioners,  separately  appearing,  moved  to  dismiss  the 
appeal  upon  various  grounds,  those  necessary  to  be  noticed 
being  that  the  court  had  no  jurisdiction  of  the  subject  mat- 
ter because  there  was  no  law  authorizing  such  appeal,  and 
that  the  decision  of  the  state  board  was  final  and  conclu- 
sive. These  motions  were  denied  by  the  superior  court, 
and  after  trial  therein,  that  court  made  its  findings  and  en- 
tered judgment  and  decree  determining  that  respondent 
had  complied  with  the  law  in  regard  to  the  manner  of  ap- 
plying for  the  purchase  of  tide  lands  and  directing  the  exe- 
cution to  it  of  a  deed  conveying  the  tract  in  question. 
From  such  judgment  and  decree  the  town  has  appealed. 

The  first  contention  urged  is  that  the  superior  court  was 
without  jurisdiction  to  entertain  respondent's  appeal  from 
the  decision  of  said  board.     This  contention  is  founded 
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upon  the  act  of  March  26,  1895  (Laws  1895,  p.  527),  en- 
titled: 

"An  act  to  provide  for  the  selection,  survey,  manage- 
ment, lease  and  disposition  of  the  state's  granted,  tide,  oys- 
ter and  other  lands,  harbor  areas,  and  for  the  confirmation 
and  completion  of  the  several  grants  to  the  state  by  the 
United  States,  creating  a  board  of  state  land  commissioners, 
defining  their  duties  and  authorizing  them  to  act  as  the 
commission  provided  for  in  article  15  of  the  state  consti- 
tution, and  declaring  an  emergency." 

Section  57  of  that  act  provides  that,  "Any  person  claim- 
ing a  preference  right  of  purchase  of  any  of  said  lands, 
and  who  feels  aggrieved  at  the  appraisement  fixed  by  the 
board,  .  .  .  may,  within  sixty  days  of  the  filing  of 
said  plats  and  records  by  said  board,*  .  .  .  appeal 
.  .  .  to  the  superior  court  of  the  county  in  which  said 
tide  lands  are  situated,"  and  further  provides  the  proce- 
dure thereupon.    Sec.  61  is  as  follows: 

"Any  person,  association  or  corporation  having  a  pref- 
erence right  and  who  shall  desire  to  purchase  under  this 
act,  tide  lands  of  the  first  class,  may  file  with  the  commis- 
sioner of  public  lands  an  application  to  purchase  any  of 
the  tide  lands  herein  described  within  the  sixty  days  afore- 
said, which  application  shall  contain  a  description  of  the 
land  applied  for.  If,  at  the  expiration  of  sixty  days  from 
and  after  the  filing  of  final  appraisal  with  the  commissioner 
of  public  lands,  there  being  no  conflicting  application  filed, 
the  applicant  shall  be  deemed  to  have  the  right  of  purchase. 
If,  at  the  expiration  of  said  sixty  days,  two  or  more  applica- 
tions shall  have  been  filed  for  any  tract,  conflicting  with 
each  other,  the  board  of  state  land  commissioners  shall 
forthwith  order  a  hearing  to  determine  the  rights  of  the 
parties  applying  for  said  tract.  They  shall  require  each 
applicant,  within  a  time  stated,  to  submit  under  oath  a 
full  statement  of  the  facts  whereby  he  claims  a  preference 
right  of  purchase,  and  such  statement  shall  be  the  only 
pleading  required,  and  will  be  deemed  denied  by  all  the 
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other  applicants.  In  case  any  applicant  shall  fail  within 
the  time  limited  to  file  such  statement,  he  shall,  unless  good 
excuse  be  shown  therefor,  be  deemed  to  have  waived  his 
right  of  purchase  of  the  tract  under  his  application.  At 
the  hearing,  which  may  be  upon  oral  or  written  testimony, 
the  board  shall  determine  who  has  the  first  right  of  pur- 
chase to  the  whole  or  any  portion  of  the  lot  or  tract  in- 
volved, and  such  award  shall  be  certified  to  the  commis- 
sioner of  public  lands,  who  shall,  unless  an  appeal  be  taken 
to  the  superior  court  as  provided  in  section  57 j  proceed 
to  sell  and  dispose  of  said  lands  in  accordance  therewith." 

Appellant  urges  that  under  this  statute  an  appeal  is  al- 
lowed only  in  cases  where  two  or  more  applications  have 
been  filed  for  the  same  tract,  and  where  the  board  in  the 
exercise  of  its  jurisdiction  has  determined  which  applicant 
has  the  prior  right  of  purchase,  and  that  the  statute  does 
not  recognize  the  right  of  appeal  from  a  decision  of  the 
board  determining  that  a  particular  tract  is  not  subject  to 
sale. 

Section  82  of  the  act  provides  that,  "Any  person  who  is 
an  applicant  to  purchase  any  tide  lands  may  appeal  from 
any  finding  or  decision  of  the  board  of  state  land  commis- 
sioners as  to  the  prior  right  to  purchase  such  tide  lands 
or  any  part  thereof ^^^  etc. 

Considering  the  entire  scope  and  purpose  of  the  act, 
we  think  the  legislature  intended  that  an  appeal  should 
be  allowed  from  the  decision  of  the  state  board  denying 
an  application  to  purchase,  where  the  ground  of  such  de- 
cision is  that  the  tract  for  which  the  application  is  made 
is  not  subject  to  purchase  and  sale. 

Appellant  further  suggests  that  if  respondent  has  a  right 
to  purchase,  it  would  be  the  duty  of  the  state  officers  to 
allow  the  application  and  to  execute  a  deed,  and  for  failure 
to  discharge  such  duty  mandamus  would  be  a  proper  rem- 
edy.    Doubtless,  in  many  cases  resort  might  properly  be 
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had  to  mandamTis  for  the  purpose  of  enforcing  the  right, 
but  the  case  at  bar  was  tried  before  the  state  board  upon 
an  issue  of  fact  in  precisely  the  same  manner  as  contem- 
plated by  law  in  the  case  of  adverse  claimants  involving 
the  prior  right  to  purchase,  and  we  can  see  no  reason  why 
an  appeal  should  be  allowed  in  the  one  case  and  denied  in 
the  other.  Of  course,  we  do  not  mean  to  be  understood 
as  holding  that  it  would  not  have  been  competent  for  the 
legislature  to  have  granted  the  right  to  appeal  in  the  one 
and  denied  it  in  the  other  case,  but  we  are  unable  to  gather 
from  the  act  that  such  was  the  clear  and  unmistakable 
legislative  intent.  The  question  was  distinctively  one  of 
fact,  and  primarily  mandamus  is  not  an  appropriate  rem- 
edy for  the  determination  of  a  question  of  that  character. 
We  think  that  the  court  had  jurisdiction  to  entertain  the 
appeal,  and  that  the  motions  to  dismiss  were  pro^rly  de- 
nied. 

Upon  the  merits  of  the  controversy  we  have  been  aided 
by  the  able  arguments  of  counsel,  who  have  also  submitted 
exhaustive  briefs.  The  disposition  of  the  case  depends  upon 
whether  the  tract  in  question  was  at  the  time  of  the  appli- 
cation to  purchase  within  the  limits  of  any  public  street 
of  the  appellant  town.  Appellant  asserts  that  it  was.  Its 
contention  in  this  regard  is  two-fold;  first,  that  it  is  a 
street  by  virtue  of  an  ordinance  passed  by  the  town  of 
Hwaco  in  September,  1894,  and  second,  that  it  was  platted 
as  a  street  by  the  local  board  of  tide  land  appraisers.  The 
following  finding  of  the  lower  court  was  not  excepted  to 
and  is  of  course  binding  upon  the  parties: 

"  That  on  the  11th  day  of  September,  1894,  the  town 
council  of  the  town  of  Ilwaco  enacted  an  ordinance  pur- 
porting to  extend  said  First  street  over  the  intervening  tide 
lands  but  not  on  a  direct  line  or  course,  but  at  8V4:h  an 

42—17  WASH. 
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angle  to  the  line  of  said  street  as  to  include  all  of  said 
improvements  within  the  limits  of  such  street  as  extendedJ^ 

And  it  is  apparent  from  an  inspection  of  the  plat  that, 
if  the  street  had  been  projected  upon  a  direct  course,  it 
would  have  included  a  very  inconsiderable  portion  of  the 
tract  in  question,  probably  not  enough  to  occasion  litiga- 
tion. 

Article  15,  section  3  of  the  constitution,  is  as  follows: 

"  Municipal  corporations  shall  have  the  right  to  extend 
their  streets  over  intervening  tide  lands  to  and  across  the 
area  reserved  as  herein  provided." 

And  this  court  in  numerous  cases  has  affirmed  the  right 
of  a  city  to  extend  its  streets  across  such  tide  lands,  and, 
when  it  has  done  so,  no  private  person  can  prevent  its  tak- 
ing possession  of  and  improving  the  same.  Columbia,  etc, 
B.  R.  Co.  V.  Seattle,  6  Wash.  332  (33  Pac.  824);  Seattle 
&  Montana  By.  Co.  v.  State,  7  Wash.  150  (38  Am.  St 
Kep.  866,  34  Pac.  551);  Slate,  ex  rel.  Barthtt,  v.  Forrest, 
12  Wash.  483  (41  Pac.  194). 

But  this  court  has  also  held  that,  in  exercising  this  con- 
stitutional right,  the  street  must  be  extended  in  the  same 
direction  and  with  the  same  width.  In  other  words,  that 
the  street  must  be  extended  in  a  direct  line  or  on  the  line 
of  the  street  projected.  Seattle  &  Montana  By.  Co.  v. 
State,  supra.  In  that  case  this  question  was  considered 
at  length,  the  court  saying,  "the  power  is  to  extend  or 
project  streets.  .  .  .  They  are  conmion  words  and 
when  applied  to  an  existing  thing,  like  a  street,  they  mean 
to  construct  it  in  the  same  direction  and  with  the  same 
width." 

In  so  far,  then,  as  the  claim  of  the  town  depends  upon 
the  action  of  its  council  under  the  ordinance  above  re- 
ferred to,  it  cannot  be  sustained,  since,  as  we  have  seen. 
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it  did  not  undertake  to  extend  First  street  in  a  direct  course^ 
"  but  at  such  an  angle  to  the  line  of  said  street  as  to  in- 
clude all  of  said  improvements  within  the  limits  of  such 
street  as  extended."  This  the  council  was  without  author- 
ity of  law  to  do,  and  no  right  can  be  based  upon  it. 

As  to  the  further  claim  that  the  tract  was  platted  as 
a  street  by  the  local  board  of  tide  land  appraisers,  we 
note  that  there  is  nothing  upon  the  map  prepared  by  that 
board  and  filed  with  the  auditor  of  the  coimty  and  the 
commissioner  of  public  lands,  to  indicate  that  the  tract  in 
question  was  a  street.  It  is  not  so  designated  upon  the 
plat.  There  is  nothing  to  identify  it  as  a  street  or  to  dis- 
tinguish it  from  any  of  the  other  numerous  tracts  marked 
and  designated  upon  such  plat.  It  bears  precisely,  so  far 
as  the  plat  is  concerned,  the  same  marks  and  designations — 
excepting  only  differences  in  figures  indicating  area  and 
measurements — as  the  other  tracts,  and  contains  no  in- 
trinsic evidence  of  any  purpose  on  the  part  of  such  board 
to  lay  it  out  as  a  public  street.  Not  only  that,  but  it  was 
actually  appraised  by  that  board  and  its  value  fixed.  On 
the  trial  in  the  superior  court  appellant,  over  respondent's 
objection,  was  permitted  to  call  different  members  of  the 
local  board  who  testified  that  it  was  their  intention  to  lay 
out  and  plat  the  tract  in  question  as  a  public  street,  and 
that  their  reason  for  appraising  the  tract  was  due  to  an 
erroneous  idea  entertained  by  them  that  the  town  would 
be  obliged  to  purchase  and  pay  for  the  tract  precisely 
in  the  same  manner  as  an  individual  purchaser  of  a  tract 
subject  to  purchase.  We  do  not  think  that  effect  can  be 
given  to  this  testimony.  It  is,  strictly  speaking,  in  con- 
tradiction of  the  plat;  it  is  not  explanatory,  and  relates  to 
nothing  appearing  on  the  plat.  But  in  another  view  it 
was  more  objectionable  and  cannot  be  considered.  The 
board,  at  the  time  when  the  tide  lands  in  front  of  the  town 
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of  Ilwaco  were  appraised  and  platted,  possessed  no  jwwer 
to  locate  or  lay  out  streets  upon  the  tide  lands.  The  sole 
power  possessed  by  the  board  at  that  time  or  prior  to  the 
passage  of  the  act  of  March  26,  1895,  was  to  "ea»mtne, 
survey  and  appraise  "  (  see  §  5,  act  of  March  26,  1890; 
Laws  1890,  p.  483).  And  this  court,  in  Seattle  v.  Forrest^ 
14  Wash.  423  (44  Pac.  883),  said: 

"  Prior  to  the  passage  of  the  act  of  1895,  the  local  boards 
of  tide  land  appraisers  were  not  authorized  by  any  statute 
to  locate  streets  upon  tide  lands.  This  power  was  first  con- 
ferred upon  them  by  §  53  of  this  act  (Laws  1895,  p.  550).'^ 

Such  being  the  law  it  seems  to  us  that  the  members  of 
the  board  cannot  be  heard  to  say  that  they  intended  a  re- 
sult which  they  were  not  authorized  by  law  to  accomplish. 
The  difference  between  the  acts  of  1890  and  1895,  with 
reference  to  the  power  conferred  upon  local  boards  in  this 
respect,  is  very  marked,  the  power  conferred  by  the  act 
of  1890  being  to  "  examine,  survey  and  appraise,"  and  that 
by  the  act  of  1895  (§  54,  p.  550),  being  Ho  lay  out  streets 
and  alleys,  which  shall  thereby  be  dedicated  to  the  public 
use,  subject  to  the  control  of  cities,  with  due  regard  to 
the  convenience  of  commerce  and  navigation."  But  coun- 
sel for  the  town  very  strenuously  urge  that  by  §  54,  supra, 
the  legislature  ratified  the  action  of  the  local  board.  The 
provision  relied  on  is  as  follows: 

^'Provided  further j  that  all  alleys,  streets,  avenues,  boule- 
vards and  other  public  thoroughfares  heretofore  located  and 
platted  on  tide  lands  of  the  first  class,  by  boards  of  tide 
land  appraisers,  are  hereby  validated  as  public  highways," 
etc. 

"We  think,  however,  that  this  statute  has  no  application 
to  the  present  case,  because  as  a  matter  of  fact  the  local 
board  of  tide  land  appraisers  in  Pacific  county  did  not 
locate  or  plat  the  premises  here  involved  as  a  public  street^ 
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and  hence  the  proviso  relied  upon  has  no  appKcation  to 
this  case. 

"We  conclude  that  the  action  of  the  town  council  of  the 
town  of  Ilwaco,  in  attempting  to  extend  First  street  upon 
a  line  other  than  a  direct  line,  was  unauthorized  and  in- 
effectual; that  the  local  board  of  tide  land  appraisers  for 
Pacific  county  did  not  in  fact  locate,  lay  out  or  plat  the 
premises  here  involved  as  a  public  street,  and  that  had  they 
in  fact  done  so,  their  action  would  at  that  time  have  been 
unauthorized  and  unwarranted;  that  said  board  not  hav- 
ing in  fact  laid  out,  located  or  platted  the  tract  as  a  public 
street,  the  case  is  not  affected  by  the  proviso  contained 
in  section  54  of  the  act  of  1895,  and  that  the  premises 
which  the  respondent  applied  to  purchase  were  and  are 
subject  to  purchase;  that  its  application  should  be  granted, 
and  the  judgment  and  decree  of  the  lower  court  should 
be,  and  it  is,  affirmed. 

Scott,  C.  J.,  and  Dunbae,  Keavis  and  Anders,  JJ., 
concur. 


[No.  2541.    Decided  October  5, 1897.] 

The  Commercial  Electric  Light  and  Power  Com- 
pany, Respondent,  v.  City  op  Tacoma,  A.  V.  Faw- 
CETT,  as  Mayor,  and  Thomas  E.  Doherty,  as  Com- 
missioner  of  Public  Works,  Appellants, 

MUNICIPAL  COBPOBATION8  —  FBANCHIHBS  —  FOBPEITURB  —  WAIVEB  — 
BBTOPPBL  —  PLBABIMO  —  DBPABTUBE  —  BIGHTS  ACQUIBBD  T7NDBB 
VBAMCHISE  —  BBPBAL  OF  OBDINANCE. 

Where  an  ordinance  granting  a  franchise  to  an  electric  com- 
pany required  it,  within  fifteen  months  after  the  passage  of  the 
ordinance,  to  construct  so  much  of  its  electric  plant  as  would 
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furnish  power,  heat  and  light  to  ail  the  business  portion  of  the 
city,  and  to  expend  in  said  construction  not  less  than  $50,000  the 
first  year,  and  declared  that  "  if,  at  the  expiration  of  the  time 
given  by  this  ordinance  to  make  such  improvements  and  expen- 
ditures, the  same  have  not  been  made,  then  this  franchise  is 
hereby  declared  to  be  forfeited,"  the  failure  to  expend  |50,000 
the  first  year  would  not  be  ground  for  forfeiture,  if  the  required 
expenditures  and  improvements  were  actually  made  before  the 
expiration  of  fifteen  months. 

Although  a  franchise  granted  by  a  municipal  corporation  may 
have  been  subject  to  forfeiture  for  failure  to  comply  with  the 
terms  of  the  ordinance,  yet  such  right  to  forfeit  is  waived  by  the 
city's  acts  showing  a  recognition  of  the  continued  existence  of 
the  franchise  for  several  years  after  the  right  to  declare  a  for-* 
feiture  had  accrued.         , 

The  rule  that  a  quasi  public  corporation  cannot  assign  Its 
corporate  privileges  and  franchises  without  legislative  assent, 
does  not  apply  to  assignments  of  franchises  granted  by  a  city 
to  a  corporation,  as  such  franchises  or  privileges  belong  to  the 
class  of  property  that  may,  under  Gen.  Stat.,  §  1500,  be  bought, 
held,  mortgaged,  sold  and  conveyed  by  corporations  organized 
in  accordance  with  the  laws  of  the  state. 

Where,  during  the  term  of  a  contract  existing  between  two 
light  companies  allowing  each  to  use  the  poles  of  the  other  to 
string  wires,  the  plant  of  one  light  company  was  sold  to  the  city, 
which  enjoyed  the  fruits  of  that  contract  thereafter  by  receiving 
rental  for  the  use  of  its  own  poles  and  in  being  allowed  to  con- 
tinue its  wires  upon  the  other  company's  poles,  the  city  is 
estopped  from  cutting  down  the  wires  of  the  light  company  on 
its  poles,  without  having  given  the  notice  required  by  contract, 
on  the  assumption  that  the  right  to  use  the  poles  given  by  one 
company  to  the  other  was  a  mere  license,  which  had  been  re- 
voked ipsojacto  by  the  sale  of  one  light  plant  tp  the  city. 

In  an  action  by  a  light  company  to  enjoin  a  city  and  its  officers 
from  interfering  with  the  company's  franchise  to  which  a  de- 
fense has  been  interposed  that  the  franchise  was  forfeited,  a 
reply  setting  up  matters  showing  a  waiver  of  forfeiture  on  the 
part  of  the  city  does  not  constitute  a  departure  in  pleading. 

An  ordinance  granting  a  franchise  is  in  the  nature  of  a  con- 
tract and  it  is  not  in  the  power  of  the  city  council  to  destroy 
rights  and  property  thus  granted  by  the  passage  of  an  ordinance 
repealing  the  franchise  ordinance. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Peitohabd,  Judge.     Affirmed. 

John  A.  ShacJcleford,  and  /.  8.  Whiiehouse  (C.  A.  Mur- 
ray,  of  counsel),  for  appellants: 

It  will  not  be  seriously  contended  that  the  plaintiff  herein 
spent  $50,000  the  first  year.  They  contend,  however, 
that  if  both  conditions  are  performed  within  the  maximum 
time  that  this  would  be  a  sufficient  compliance.  Section 
11  of  the  ordinance  provided  that  if,  at  the  expiration  of 
the  time  given  by  this  ordinance  to  make  the  improvement 
and  expenditures,  they  have  not  been  made,  then  this  fran- 
chise is  hereby  declared  to  be  forfeited,  and  this  ordinance 
becomes  null  and  void.  This  is  a  self-acting  forfeiture. 
Brooklyn  Steam  Transit  Co.  v.  Brooklyn,  78  N.  T.  524. 
It  will  appear  from  this  that  the  Tacoma  Electric  Com- 
pany had  no  franchise  to  assign. 

The  appellants'  second  contention  is  that  without  special 
legislative  authority,  a  grantee  of  a  public  or  quasi-public 
franchise  cannot  assign  the  same  without  the  consent  of 
the  legislature.  State  v.  Sherman^  22  Ohio  St.  413;  Black 
V.  Delaware,  etc..  Canal  Co.,  22  'N.  J.  Eq.  399;  0.  JB. 
cfe  N.  Co.  V.  Oregonian  By.  Co.,  180  U.  S.  1;  Briscoe  v. 
Southern  Kan.  By.  Co.,  40  Fed.  273.  This  point  is 
touched  upon  in  the  case  of  Oas  Co.  v.  Oas  Co.,  35  Am. 
St  Eep.  385;  Pierce,  Kailroads,  p.  496;  Van  Steuhen  v. 
Central  By.  Co.,  178  Pa.  St.  367  (34  L.  K.  A.  577,  and 
notes);  55  Albany  Law  Journal,  231. 

The  city  could  repeal  the  ordinance  without  notice  and 
without  reciting  the  reasons.  Dillon,  Municipal  Corpora- 
tions, §  318,  note;  Commonwealth  v.  Lykens  Water  Co., 
110  Pa.  St.  397;  Crease  v.  Babcock,  23  Pick.  334  (34 
Am.  Dec.  61). 


664  COM.  ELEOTBIC  LIGHT  &  POWER  00.  v.  TACOMA. 

Argument  of  Counsel.  [17  Wash. 

Estoppel  was  not  pleaded  in  the  complaint.  To  plead 
it  in  the  reply  was  a  departure.  A  franchise  cannot  be 
created  by  estoppel.  Commonwealth  v.  Upton,  6  Gray, 
476;  Cross  v.  Mayor  of  Morristown,  18  N.  J.  Eq.  809; 
Hood  V.  Lynn,  1  Allen,  103;  Dillon,  Municipal  Corpora- 
tions, §  381. 

Appellants  contend  that,  if  the  contract  for  the  nse  of 
poles  created  anything,  it  created  a  mere  license  to  nse 
the  property  of  the  grantor,  that  it  was  entirely  personal 
in  its  nature.  It  was  revoked,  ipso  facto,  on  purchase  by 
the  city,  and  this  is  true  regardless  of  its  execution  and  re- 
gardless of  expenditure  of  money.  Minneapolis  Mill  Co. 
V,  Minneapolis,  etc.,  By.  Co.,  53  N.  W.  639;  HodgJcins 
V.  Farrington,  6  L.  R.  A.  210  (15  Am.  St.  Eep.  168); 
Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  453. 

Stiles  &  Stevens,  for  respondent: 

It  is  a  rule  of  construction  of  conditions  subsequent  of 
this  kind  that  no  forfeiture  occurs  until  the  expiration  of 
the  last  event.  Omnibus  B.  B.  Co.  v.  Baldwin,  57  CaL 
160.  That  there  may  be  such  a  thing  as  a  self-acting  foi^ 
feiture  we  do  not  deny;  but  they  are  very  rare,  and  they 
must  be  couched  in  language  which  permits  no  doubt.  The 
rule  is  that  forfeiture  is  a  judicial  question.  Flint,  etc., 
Plank  Boad  Co.  v.  Woodhull,  25  Mich.  99  (12  Am.  Rep. 
233);  In  re  Brooklyn  El.  B.  B.  Co.,  26  K  E.  474;  Santa 
Bosa  City  B.  B.  Co.  v.  Central  St.  By.  Co.,  38  Pac.  986; 
Appeal  ofEaston,  etc..  By.  Co.,  138  Pa.  St.  505  (19  Am.  St 
Rep.  658).  As  to  how  a  court  of  equity  deals  with  a  case 
of  fully  ascertained  forfeiture,  see  Pacific  B.  B.  Co.  v. 
Leavenworth,  1  Dill.  393. 

But  even  if  the  ordinance  was  self -executing,  the  right 
to  forfeiture  was  waived  by  long  acquiescence,  by  frequent 
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dealings  with  respondent  concerning  its  wires  on  city  poles, 
by  maintaining  its  own  wires  on  respondents'  poles,  by  as- 
sessing and  receiving  taxes  on  this  very  property,  and 
by  never  setting  up  the  claim  of  forfeiture  in  suits  brought 
against  it;  and  it  is  now  too  late  to  assert  it.  Ludlow  v. 
N.  Y.  £  H.  R.  B.  R.  Co.,  12  Barb.  440;  Seattle  v.  Colum- 
bia, etc.,  R.  R.  Co.,  6  Wash.  380;  Spokane  St.  Ry.  Co. 
V.  Spokane,  6  Wash.  521;  Santa  Rosa  City  R.  R.  Co. 
V.  Central  St.  Ry.  Co.,  38  Pac.  986. 

Such  a  franchise  is  mere  property,  which  our  statute 
governing  the  organization  of  corporations,  expressly  au- 
thorizes corporations  to  mortgage,  sell  or  convey.  Ander- 
son V.  DeUrioste,  31  Pac.  266;  New  Orleans,  etc.,  R.  R. 
Co.  V.  Delamore,  114  U.  S.  510;  Klosterman  v.  Mason 
Co.  Central  R.  R.  Co.,  8  Wash.  281;  Hovelman  v.  Kan- 
sas City,  78  Mo.  632;  Willamefte  Mfg.  Co.  v.  Bank,  119 
U.  S.  191. 

The  opinion  of  the  court  was  deliverea  by 

Andebs,  J. — ^The  city  council  of  the  city  of  Tacoma 
passed  an  ordinance  No.  318,  approved  May  31,  1890,  and 
entitled,  "An  ordinance  granting  to  the  Tacoma  Electric 
Company  and  its  assigns  the  right  to  erect  poles  and  stretch 
wires  thereon  for  electric  purposes."  Section  1  of  this  or- 
dinance provides  as  follows: 

"  That  there  be  and  is  hereby  granted  to  Tacoma  Elec- 
tric Company  and  to  its  assigns  the  right,  privilege,  au- 
thority and  franchise  to  locate,  erect,  place,  maintain  and 
use  in  the  streets  and  alleys,  within  the  city  of  Tacoma, 
poles  with  necessary  cross  arms,  and  thereon  to  fasten  wires 
and  to  stretch  such  wires  through  said  streets  and  alleys, 
and  to  maintain  and  use  such  wire  for  the  purpose  of 
thereby  transmitting,  distributing  and  furnishing  to  con- 
sumers thereof  electric  currents  for  the  production  of  heat 
and  power  and  for  any  and  all  other  purposes  to  which 
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electric  currents  can  or  may  be  put,  throughout  the  streets, 
alleys  and  other  public  places  and  the  public  and  private 
buildings  of  the  said  city  under  the  supervision  of  the  city 
council  or  an  officer  empowered  by  said  city  council." 

Section  8  reads  as  follows: 

"  That  all  the  privileges  hereby  conferred  upon  and 
granted  to  said  Tacoma  Electric  Company  and  its  assigns 
shall  continue  for  twenty-five  (25)  years  from  the  time 
when  this  ordinance  goes  into  effect,  subject  however  to 
the  reservations  set  forth  in  section  6  of  this  ordinance." 

The  reservation  referred  to  in  section  8  was  the  right 
to  substitute  the  privilege  of  laying  and  maintaining  such 
wires  in  underground  conduits  instead  of  upon  poles,  as 
specified  in  the  first  section.  It  was  further  provided  in 
this  ordinance  "  That  said  Tacoma  Electric  Company  shall 
\vithin  ten  days  after  the  adoption  of  the  ordinance,  file 
with  the  city  clerk  its  acceptance  of  the  franchise  herein 
granted  .  .  .  and  shall  also  file  a  bond  in  the  sum  of 
twenty  thousand  dollars  ($20,000),  to  be  approved  by  the 
mayor;"  and  it  is  conceded  that  the  Tacoma  Electric  Com- 
pany complied  with  these  conditions  within  the  time  lim- 
ited. 

On  January  21,  1891,  the  Tacoma  Electric  Company 
duly  sold,  assigned  and  conveyed  to  the  plaintiff  herein 
all  its  rights,  privileges  and  franchises  imder  and  by  virtue 
of  said  ordinance  numbered  318.  Thereafter,  and  on  the 
21st  day  of  January,  1892,  the  plaintiff  entered  into  a 
contract  with  the  Tacoma  Light  and  Water  Company,  a 
corporation  engaged  in  the  business  of  furnishing  electric 
light  to  the  inhabitants  of  the  city  of  Tacoma  under  a 
franchise  granted  to  it  by  said  city,  by  which  it  was  mutu- 
ally agreed  that  each  of  said  companies  should  have  the 
right  and  privilege  to  place  and  maintain  its  electric  wires 
upon  certain  poles  of  the  other  for  the  period  of  three  years, 
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and  until  after  sixty  days'  notice  of  intention  to  terminate 
the  contract.  In  pursuance  of  this  agreement,  each  of 
said  companies  placed  and  maintained  certain  of  its  wires 
upon  the  poles  belonging  to  the  other.  Subsequently,  and 
in  the  year  1893,  the  Tacoma  Light  and  Water  Company 
sold  to  the  defendant  city  its  electric  light  plant,  including 
the  poles  upon  which  plaintiff's  wires  were  stretched  and 
operated  in  pursuance  of  the  above  mentioned  contract. 
After  the  city  took  possession  of  the  electric  light  plant  so 
purchased  by  it,  and  in  the  month  of  January,  1894,  ac- 
cording to  the  finding  of  the  trial  court,  it  was  apprised 
of  the  terms  of  the  contract  between  the  plaintiff  and  the 
Tacoma  Light  and  Water  Company,  and  assented  thereto, 
and  never  at  any  time  gave  the  proper  notice  to  terminate 
the  same.  During  the  years  1895  and  1896,  however,  cer- 
tain of  the  city  officials,  without  any  apparent  authority 
from  the  council,  notified  the  plaintiff  to  remove  its  wires 
from  the  city's  poles.  This  the  plaintiff  refused  to  do, 
and  on  the  night  of  July  10,  1896,  the  defendants  Fawcett 
and  Doherty,  claiming  to  act  by  virtue  of  their  authority 
as  mayor  and  commissioner  of  the  board  of  public  works, 
respectively,  caused  the  employees  of  the  city  to  de- 
tach all  the  wires  of  plaintiff,  which  were  then  upon 
the  poles  of  the  city,  and  thereby  rendered  the  same  unfit 
for  use  in  the  distribution  of  electricity  by  plaintiff  to  its 
customers.  On  the  following  day  plaintiff  undertook  to 
replace  its  wires  so  torn  down,  and  was  prevented  from 
doing  so  by  the  defendants,  whereupon  it  instituted  this 
action  to  restrain  the  defendants  and  their  employees  from 
further  removing  plaintiff's  wires,  and  also  from  interfer- 
ing with  their  replacement.  Upon  the  trial  the  court 
awarded  an  injunction,  restraining  the  defendants  from 
in  any  manner  interfering  with  the  plaintiff  in  replacing 
its  wires  as  and  where  they  were  upon  the  poles  of  the 
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city,  on  the  10th  day  of  July,  1896,  and  from  terminating, 
or  attempting  to  terminate,  or  giving  notice  to  terminate, 
the  agreement  for  the  joint  use  of  poles  until  the  plaintiff 
had  had  five  days'  time,  without  hindrance  or  obstruction 
by  defendants,  in  which  to  replace  its  wires.  From  this 
judgment  and  decree  the  defendants  have  appealed  to  this 
court. 

It  is  claimed  by  appellants  that  during  the  course  of 
the  trial  in  the  court  below,  the  plaintiff  was  permitted 
to  amend,  by  interlineation,  paragraph  6  of  its  complaint, 
so  as  to  make  it  read  in  effect  that  the  Tacoma  Electric 
Company  and  its  successor  complied  with  all  of  the  condi- 
tions of  said  ordinance,  etc.,  and  that  defendants  thereupon 
interposed  a  general  demurrer  to  the  complaint,  and  that 
the  court  erred  in  overruling  the  same.  No  demurrer  ap- 
pears in  the  record,  but  the  record  does  disclose  an  order 
overruling  the  demurrer  to  the  complaint.  We  are,  there- 
fore, justified  in  concluding  that  such  demurrer  was  in- 
terposed and  overruled.  But  we  are  of  the  opinion,  for 
reasons  which  will  hereafter  appear,  that  the  demurrer  was 
properly  overruled. 

It  is  next  contended  by  appellants  that  the  Tacoma  Elec- 
tric Company,  and  also  the  respondent,  forfeited  whatever 
rights  they  or  either  of  them  obtained  by  virtue  of  ordi- 
nance No.  318,  by  non-compliance  with  the  conditions 
therein  expressed.  Section  7  of  said  ordinance  provided 
that  said  Tacoma  Electric  Company  should,  within  fifteen 
months  after  the  passage  of  the  ordinance,  construct  so 
much  of  their  electric  plant  as  would  furnish  power,  heat 
and  light  to  all  the  business  portion  of  the  city,  and  should 
expend  in  said  construction  not  less  than  $50,000  the  first 
year;  and  section  11  provided  "that  if,  at  the  expiration 
of  the  time  given  by  this  ordinance  to  make  the  improve- 
ments and  expenditures  as  above  set  forth,  the  same  have 
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not  been  made,  then  this  franchise  is  hereby  declared  to 
be  forfeited,  and  this  ordinance  becomes  null  and  void;" 
and  the  contention  of  appellants  is  that  the  forfeiture  de- 
clared in  the  ordinance  is  self -executing,  and  that  all  the 
rights  and  privileges  thereby  granted  were  ipso  facto  for- 
feited. It  is  not  contended  by  the  respondent  that  the 
Tacoma  Electric  Company  erected,  or  put  in  operation,  an 
electric  light  plant  in  the  city  of  Tacoma  within  the  time 
specified  in  the  ordinance  or  at  all,  but  its  contention  is 
that  it  did  comply  with  all  of  the  conditions  imposed  by 
the  ordinance. 

The  trial  court  found  as  a  fact  that  the  respondent,  as 
assignee  of  the  franchise  granted  to  Tacoma  Electric  Com- 
pany, did,  within  the  time  prescribed  by  section  7  of  said 
ordinance,  construct  such  an  electric  plant  as  would  furnish 
heat  and  light  to  all  the  business  portion  of  the  said  city 
of  Tacoma,  and  did  expend  in  said  construction  more  than 
the  sum  of  $50,000,  and  that  said  plant  was  in  operation 
on  or  before  September  1,  1891.  We  think  the  evidence 
fully  justifies  the  finding  of  the  court.  But  appellants  in- 
sist that  it  was  not  shown  that  $50,000  was  expended  dur- 
ing the  first  year,  as  required  by  the  ordinance,  and  that 
it  did  not  appear  at  the  expiration  of  the  time  specified 
that  plaintiff  was  capable  of  furnishing  either  power  or 
heat.  But  we  think  the  evidence  reasonably  discloses  that 
it  could  have  furnished  power  and  heat,  if  it  had  been 
requested  to  do  so.  It  does  not  appear  from  the  record 
just  how  many  dollars  were  expended  by  respondent  in 
the  construction  of  its  plant  during  the  first  year,  but  it 
does  appear,  as  the  court  found,  that  it  expended  more  than 
the  sum  of  $50,000  in  the  erection  of  its  plant,  and  that 
the  plant  was  in  full  operation  within  the  time  limited. 
But  the  mere  fact  that  less  than  $50,000  was  expended 
during  the  first  year  is  not  alone  sufficient  to  constitute  a 
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forfeiture  of  the  rights  and  privileges  conferred  by  the 
ordinance,  for,  as  we  construe  the  terms  of  the  ordinance, 
it  declared  a  forfeiture  of  the  franchise  only  in  the  event 
of  failure  to  expend  the  money  and  "  make  the  improve- 
ments "  within  the  time  specified.  Omnibus  R,  R.  Co. 
V,  Baldwin,  57  Cal.  160. 

But  even  if  it  could  be  said  that  plaintiff's  franchise 
was  subject  to  forfeiture  under  the  letter  of  the  ordinance, 
still  it  appears  that  the  city  waived  its  right  to  forfeit  by 
recognizing  the  ordinance  as  being  in  force  long  after  the 
time  it  now  claims  the  forfeiture  occurred.  It  maintained 
its  own  wires  upon  the  respondent's  poles;  it  assessed  and 
collected  taxes  on  the  franchise  granted  by  the  ordinance; 
it  failed  and  neglected  to  set  up  the  claim  of  forfeiture 
in  suits  which  were  brought  against  the  city  to  enforce 
the  same  rights  now  claimed  by  the  respondent,  and  it 
is  too  late  now  to  assert  its  right  and  thereby  destroy  plain- 
tiff's property  and  business.  Ludlow  v.  New  York,  etc., 
R.  R.  Co.,  12  Barb.  440;  Santa  Rosa  City  R.  R.  Co.  v. 
Central  St.  Ry.  Co.,  (Cal.)  38  Pac.  986;  Spokane  St.  Ry. 
Co.  V.  Spokane  Falls,  6  Wash.  621  (33  Pac.  1072). 

It  is  a  well  settled  rule  of  law  that  the  state  may  waive 
a  forfeiture  of  the  charter  of  a  corporation,  either  expressly 
or  impliedly,  by  recognition  of  the  continued  existence  of 
the  corporation  after  the  forfeiture,  and  it  will  be  deemed 
to  have  done  so  by  any  act  or  acts  clearly  evincive  of 
such  an  intention.    28  Am.  &  Eng.  Enc.  Law,  p.  568. 

The  same  doctrine  is  equally  applicable  to  municipal 
corporations.  As  early  as  April  4,  1891,  the  appellant  city 
expressly  recognized  the  right  of  the  respondent  to  do  bus- 
iness as  assignee  of  the  Tacoma  Electric  Company,  for  upon 
that  day  respondent,  in  a  written  communication  to  the 
city  council,  stated  that  it  was  doing  business  under  ordi- 
nance 318,  and  requested  the  privilege  of  putting  certain 
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of  its  wires  upon  poles  used  by  the  city  for  fire  alarm  pur- 
poses. This  communication  was  referred  by  the  council 
to  a  committee  for  consideration.  This  committee  reported 
favorably  thereon,  and  the  report  was  adopted.  In  fact, 
it  pretty  clearly  appears  that  it  never  occurred  to  the  city 
officials  that  the  respondent  was  not  entitled  to  the  privi- 
lege of  erecting  poles  and  placing  its  wires  thereon  in  the 
streets  and  alleys  of  the  city  until  the  city  itself  engaged 
in  the  lighting  business. 

The  next  contention  of  appellants  is  that,  regardless  of 
ordinance  318,  the  Tacoma  Electric  Company  had  no  au- 
thority and,  consequently,  no  power,  to  assign  its  corporate 
privileges  and  franchises  to  the  respondent,  for  the  reason 
that,  without  legislative  authority,  the  grantee  of  a  public 
or  quasi-public  franchise  cannot  assign  or  sell  the  same,  or, 
in  other  words,  that  a  public  *or  quasi-public  corporation 
cannot  disable  itself  by  contract  from  the  performance  of 
public  duties  which  it  has  undertaken,  without  legislative 
consent.  This  principle  has  been  frequently  declared  by 
the  courts  and  it  was  especially  announced  in  the  follow- 
ing cases  cited  by  the  appellants:  Oregon  By.  &  Nav. 
Co.  V,  Oregonian  By.  Co.,  130  U.  S.  1  (9  Sup.  Ct  409); 
Briscoe  v.  Southern  Kan.  By.  Co.,  40  Fed.  273;  Oibhs 
V.  Consolidated  Gas  Co.,  130  U.  S.  396  (9  Sup.  Ct.  553). 

The  question  therefore  is.  Does  the  principle  announced 
by  the  above  cases  apply  to  the  case  at  bar?  In  the  first 
case  above  cited,  a  railway  company,  organized  under  the 
laws  of  Oregon,  leased  a  railroad,  its  appurtenances  and 
franchises,  from  a  railroad  corporation  organized  under  the 
laws  of  Scotland,  for  the  period  of  ninety-six  years.  The 
Oregon  company  took  possession  of  the  road  leased  by  it, 
and  for  three  years  operated  the  same  and  paid  the  rent 
reserved  in  the  lease.    It  then  offered  to  return  the  prop- 
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erty  to  its  lessor  and  refused  to  pay  after-accruing  rent. 
The  plaintiff  brought  its  action  to  collect  the  rent  due  and 
payable  under  the  lease,  and  the  court  held  that  the  Ore- 
gon company  was  not  authorized  to  lease  the  railroad,  nor 
the  foreign  company  to  make  the  lease,  and  that  the  con- 
tract, being  contrary  to  law  and  public  policy,  could  not 
be  enforced. 

In  the  Oihbs  case  above  cited,  the  plaintiff  sued  the  de- 
fendant corporation  for  compensation  for  obtaining  a  cer- 
tain contract  between  it  and  other  gas  companies,  to  regu- 
late the  price  of  gas,  etc.,  and  it  appeared  that  such  a 
contract  on  the  part  of  defendant  was  absolutely  prohibited 
by  law,  and  the  court  there  held,  as  in  the  other  case,  that 
the  plaintiff  was  not  entitled  to  recover  in  the  action. 

And  in  Briscoe  v.  Southern  Kan.  Ry.  Co.,  supra,  the 
court  held  that  the  lease  of  the  railroad  which  was  not 
authorized  by  law,  was  not  sufficient  to  relieve  the  lessor 
from  liability  for  damages  caused  by  the  negligence  of  the 
servants  of  the  lessee  who  was  operating  the  road. 

But  we  think  there  is  a  plain  distinction  between  these 
cases  and  the  one  at  bar.  The  Tacoma  Electric  Company 
did  not  assign  or  transfer  any  franchise  or  privilege  granted 
to  it  by  the  state.  It  simply  assigned  to  respondent  a  privi- 
lege which  the  city  in  plain  terms  had  granted  to  it  and 
its  assigns,  and  that  right  in  our  judgment  was  included 
in  that  class  of  property  which  the  statute  provides  may 
be  bought,  held,  mortgaged,  sold  and  conveyed  by  a  cor- 
poration organized  in  accordance  with  the  laws  of  this  state. 
1  HilPs  Code  §  1500;  Klosterman  v.  Mason  County,  etc., 
R.  R.  Co.,  8  Wash.  281  (36  Pac.  136);  Hovelman  v.  Kan- 
sas City  Horse  R.  R.  Co.,  79  Mo.  632;  Willamette  Mfg. 
Co.  V.  Bank  of  British  Columbia,  119  U.  S.  191  (7  Sup. 
Ct.  187). 

In  People  v.  Mutual  Gas  Light  Co.,  38  Mich.  154,  it 
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was  held  that  the  right  of  a  gas  company  to  lay  pipes  in 
a  street  under  permission  of  the  municipal  govemment 
is  not  a  state  franchise  but  a  local  easement,  resting  in  con- 
tract or  license.  The  same  principle  of  course  applies  to 
the  right  to  erect  and  maintain  electric  poles  and  wires 
in  the  streets  under  a  municipal  grant,  and  that  being  so 
it  clearly  follows  that  the  assignment  to  the  respondent 
was  neither  illegal  nor  invalid.  If  we  were  to  hold  that 
the  Tacoma  Electric  Company  had  no  right  to  make  the 
assignment  complained  of  to  the  respondent,  we  would  be 
justified  upon  the  same  principle  and  for  the  same  reasons 
in  holding  that  the  Tacoma  Light  and  Water  Company 
had  no  right  or  power  under  the  law  to  assign  its  privi- 
leges and  franchises  to  appellant  city.  And  that  would 
probably  be  making  an  application  of  the  doctrine  urged 
by  the  city  which  would  not  be  very  satisfactory  to  it. 

It  is  further  urged  on  behalf  of  the  appellants  that  the 
contract  to  maintain  wires  upon  the  poles  of  the  Tacoma 
Light  and  Water  Company  amounted  to  a  mere  license 
revocable  at  will,  and  that  such  license  was  revoked  ipso 
facto  by  the  selling  of  the  light  plant  to  the  city.  But 
conceding  that  to  be  true,  it  nevertheless  plainly  appears 
that  the  city  continued  to  enjoy  the  benefits  accruing  from 
that  contract  up  to  the  very  time  this  action  was  insti- 
tuted, for,  until  that  time,  it  left  its  own  wires  upon  the 
poles  of  the  respondent  just  as  they  were  when  the  sale 
was  accomplished,  and  on  June  30,  1895,  it  demanded  and 
received  from  respondent  "  rental  ^'  for  the  use  of  its  poles 
at  the  contract  price.  It  cannot  be  permitted  to  accept 
and  enjoy  the  fruits  of  the  contract  and  at  the  same  time 
deny  its  existence,  or  claim  that  it  was  revoked. 

Appellants  also  complain  of  the  court's  refusal  to  strike 
plaintiff's  reply  on  the  alleged  ground  that  it  was  imma- 
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terial  and  irrelevant.  The  answer  filed  by  defendants  set 
lip  facts  going  to  show  that  the  plaintiff  had  forfeited  what- 
ever rights  it  obtained  by  virtue  of  the  city  ordinance,  and 
the  plaintiff  in  its  reply  stated  affirmatively  matters  show- 
ing a  waiver  or  estoppel  on  the  part  of  the  city.  We 
think  that  this  matter  in  the  reply  was  not  inconsistent 
with  the  complaint,  but  on  the  contrary  was  in  accordance 
with  that  section  of  the  Code  of  Procedure  which  provides 
that  any  new  matter,  not  inconsistent  with  the  complaint, 
constituting  a  defense  to  new  matter  set  forth  in  the  an- 
swer may  be  alleged  in  the  reply.    Code  Proc,  §  199. 

On  July  30,  1894,  the  city  council  passed  an  ordinance 
repealing  ordinance  318.  The  court  below  held,  and  we 
think  correctly,  that  this  repealing  ordinance  had  no  effect 
upon  the  rights  of  the  respondent.  The  ordinance  which 
was  sought  to  be  repealed  was  in  the  nature  of  a  contract, 
and  it  was  not  in  the  power  of  one  of  the  contracting  parties 
to  destroy  the  rights  and  property  of  the  other  by  merely 
declaring  the  contract  abrogated. 

Some  other  points  are  made  by  appellants  which  we  have 
considered,  but  we  do  not  think  they  are  based  upon  any 
solid  foundation.  We  think  the  decree  of  the  trial  court 
was  just  and  equitable  in  every  particular,  and  it  is  there- 
fore affirmed. 

Reavis,  Dunbab  and  Gordon,  JJ.,  concur. 
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In  the  Matter  of  the  Estate  of  Diana  B.  C.  W.  Sour,  De-  \rr  m 

ceased:  Julius  Horton,  as  Administrator,  Respond- 
ent,  V.  R.  W.  Barto,  Appellant, 

APPBALABLB  OBDBR  —  RECORD  —  COMPENSATION  OF  ADMINISTRATOR  — 
COMMISSION  ON  VALUE  OF  REAL  ESTATE  —  DISTRIBUTION — LIEN  ON 
ESTATE  FOB  COMMISSION. 

An  order  fixing  the  compensation  of  an  administrator  of  a 
decedent's  estate  is  a  final  one,  within  the  meaning  of  the  stat- 
ute authorizing  appeals  (Laws  1893,  p.  119,  §  1). 

Where  a  hearing  is  had  upon  the  final  account  of  an  admin- 
istrator and  the  exceptions  thereto,  no  formal  findings  of  fact 
are  necessary,  but  the  order  of  the  court  sustaining  certain  of 
the  exceptions  and  disallowing  others  is  sufficient  to  present  the 
questions  raised. 

Under  Code  Proc.,  $  956,  authorizing  an  administrator  to  take 
possession  of  and  care  for  the  real  and  personal  estate  of  a  de- 
cedent, and  Code  Proc.,  §1056,  providing  for  a  commission  to  the 
administrator  on  the  whole  estate  accounted  for  by  him,  ac- 
cording to  a  percentage  of  the  money  value,  an  administrator, 
upon  final  accounting,  is  entitled  to  a  commission  upon  the  un- 
sold realty  of  the  estate  according  to  its  actual  value  at  the  time 
of  accounting,  and  not  according  to  its  appraised  value  as  in- 
ventoried. 

A  court  has  no  authority  to  make  a  decree  of  distribution  of 
real  estate  subject  to  a  lien  in  favor  of  the  administrator  for  his 
commissions. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.    Keversed. 

Alex.  R,  Jones,  and  Blaine  &  De  Vries,  for  appellant. 
John  0.  Barnes,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  appeal  from  an  order  settling 
the  final  account  of  an  administrator,  the  questions  in  con- 
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troversy  being  over  the  allowance  gf  a  commission  on  the 
appraised  value  of  the  unsold  real  estate,  and  the  power 
of  the  court  to  direct  a  distribution  of  it,  subject  to  a  lien 
for  such  charges.  Preliminary  to  a  consideration  of  the 
case  upon  its  merits,  the  respondent  moves  to  dismiss  the 
appeal,  -on  the  ground  that  the  order  was  not  one  from 
which  an  appeal  could  be  taken.  But  it  seems  to  us  that, 
under  the  settled  practice  of  this  court,  the  order  fixing 
the  compensation  of  the  administrator  was  final  within  the 
meaning  of  the  statute  authorizing  appeals.  It  determined 
the  controversy  as  to  such  compensation. 

The  motion  to  dismiss  is  denied. 

Respondent  also  moves  to  strike  the  brief  of  appellant, 
for  the  reason  that  the  findings  of  fact  and  exceptions 
thereto  are  not  printed  therein,  and  objects  to  the  hearing 
of  certain  questions  presented  on  the  ground  that  no  ex- 
ceptions were  taken  thereto.  But  it  appears  that  the  hear- 
ing was  had  upon  the  final  acount  of  the  administrator  and 
exceptions  taken  thereto,  and  the  order  of  the  court  sus- 
tained certain  of  the  exceptions  and  disallowed  others.  This 
was  sufficient  to  present  the  questions  raised,  and  was  a 
substantial  complance  with  the  statutes  and  rules  of  the 
court,  no  formal  findings  of  fact  being  necessary  under 
such  circumstances. 

We  are  of  the  opinion  that  the  claim  of  appellant  that 
the  administrator  is  not  entitled  to  any  compensation  upon 
the  unsold  real  estate  is  not  well  taken.  Our  statutes  re- 
lating thereto  are  not  entirely  clear;  but  it  is  provided  in 
§  956,  vol.  2  of  the  code,  that  the  executor  or  administrator 
shall  take  possession  of  all  the  real  as  well  as  personal  estate 
of  the  deceased,  and  receive  the  rents  and  profits  of  the 
same,  and  keep  in  tenantable  repair  all  houses,  buildings 
and  fixtures  thereon,  which  axe  imder  his  control.  Thus  the 
duty  of  taking  possession  of  and  caring  for  the  estate  real 
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and  personal,  other  than  such  as  should  be  set  aside  for 
the  widow  or  minor  child,  under  §  972  of  the  code,  is  im- 
posed upon  him,  and  there  seems  to  be  no  provision  for  al- 
lowing him  any  compensation  therefor,  unless  it  is  contained 
in  §  1056;  and  while  this  section  speaks  of  a  percentage 
on  money,  it  should  be  held  to  include  the  value  of  the 
real  estate  placed  in  the  custody  and  control  of  the  ad- 
ministrator. If  this  were  not  so,  and  the  estate  consisted 
of  unproductive  lands  with  only  enough  personal  property 
to  cover  the  expenses  of  administration,  so  that  no  sale  of 
any  of  the  lands  should  become  necessary,  the  adminis- 
trator would  be  entitled  to  little  or  no  compensation  in  car- 
ing for  the  estate,  as  his  compensation,  based  upon  the 
value  of  such  personal  property,  would  be  but  trifling.  It 
might  be  that  the  duties  in  looking  after  such  real  estate, 
especially  if  it  should  be  improved,  would  be  somewhat 
onerous,  and  it  is  evidently  not  the  intention  of  the  law 
that  these  services  imposed  by  the  statute  should  be  per- 
formed gratuitously. 

K^or  are  our  statutory  provisions  clear  with  reference  to 
the  further  question  as  to  whether  such  compensation  must 
be  based  upon  the  appraised  value  of  the  real  estate,  or 
upon  its  actual  value  at  the  time  of  the  accounting.  Sec- 
tion 1051  provides  that  every  executor  or  administrator 
shall  be  chargeable  in  his  accounts  with  the  whole  estate 
of  the  deceased  which  may  come  into  his  possession  at  the 
value  of  the  appraisement  contained  in  the  inventory,  ex- 
cept as  specified  in  other  sections  which  provide  that  he 
shall  not  make  a  profit  by  the  increase,  nor  suffer  loss  by 
the  decrease  or  destruction,  without  his  fault,  of  any  part 
of  the  estate;  and  that  he  shall  be  accountable  for  the  ex- 
cess when  the  property  is  sold  and  brings  more  than  the 
appraisement.  Section  1056  provides  for  a  commission 
on  the  whole  estate  accounted  for  by  him,  according  to  a 


678  HOBTON  V.  BARTO. 

Opinion  of  the  Court— Scott,  0.  J.  [17  Wash. 

percentage  of  the  money  value,  with  the  provision  for  a 
further  allowance  for  extraordinary  services  not  required 
in  the  common  course  of  duty.  In  this  case  the  appraised 
value  of  the  real  estate  was  over  $34,000;  while  it  is  con- 
tended that  the  actual  value  at  the  time  of  the  settlement 
was  not  to  exceed  $11,000.  The  lower  court  allowed  a 
commission  upon  the  appraised  value,  holding  that  the 
same  was  arbitrarily  fixed  by  the  statutes.  But  it  seems 
to  us  that  the  appraisement  was  not  intended  to  fix  any- 
thing more  than  a  prima  facie  value,  which  should  stand 
if  unquestioned.  This  is  evidenced  by  the  fact  that  the 
other  sections  of  the  code  referred  to  provide  that  the 
administrator  shall  account  for  any  excess  over  the  ap- 
praised value  in  case  of  a  sale,  and  shall  not  be  liable  for 
any  loss,  where  the  same  occurs  without  his  fault;  and 
our  attention  has  been  called  to  no  case  deciding  that  the 
appraised  value  is  conclusive.  But  there  are  many  cases 
holding  that  the  apprai3ement  is  only  prima  facie  evidence 
of  the  value  of  the  estate.  Men-ill  v,  Moore^s  HeirSy  40 
Am.  Dec.  60;  Estate  of  SimmonSy  43  Oal.  543;  In  Re 
Delaneyy  110  Cal.  563  (42  Pac.  981);  Grant  v.  Reese,  94 
]Sr.  C.  720;  Evans  v.  Iglehart,  6  Gill  &  J.  171;  Hoover 
V.  Miller y  6  Jones  Law,  79;  Estate  of  Hinckley y  58  Cal. 
457,  516;  Merchant  v.  Combacky  39  N.  J.  Eq.  506  (7  Atl. 
633);  2  Woemer,  American  Law  of  Administration,  §§510, 
522. 

We  are  of  the  opinion  that  the  amount  of  the  compen- 
sation should  be  fixed  upon  the  value  of  the  estate  at  the 
time  of  the  settlement,  the  appraised  valuation  being  dis- 
puted. 

Furthermore,  the  court  clearly  has  no  authority  to  de 
cree  a  distribution  of  the  real  estate  subject  to  a  lien  for 
the  fees  of  the  administrator.     In  the  settlement  of  the 
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estate  this  claim  should  be  satisfied,  and  the  estate  dis- 
tributed free  from  any  lien  therefor. 

Reversed  and  remanded  for  further  proceedings. 

Reavis,  Andebs  and  Dunbab,  JJ.,  concur. 


[No.  2561.    Decided  October  5.  1897.] 

Charles  H.   Baker,  as  Receiver^  Appellant,  v.  Lud- 
WIG  Heidinger,  Respondent. 

8ALB  —  CONDrriONAL  OB  ABSOLUTS. 

Where  a  sale  of  sewer  pipe  was  made  to  a  contractor,  who 
was  engaged  in  putting  in  a  ditch  for  a  county,  and  payment 
for  the  pipe  was  only  to  be  made  by  orders  drawn  on  the  county 
periodically,  as  the  work  progressed,  according  to  a  certain  per- 
centage of  the  value  of  the  pipe  laid  in  the  ditch,  the  title  to  the 
pipe  did  not  remain  in  the  seller  till  paid  for,  since  the  agree- 
ment amounted  to  nothing  more  than  a  sale  and  delivery  to  the 
contractor  to  be  by  him  delivered  to  the  county  and  not  paid 
for  by  the  latter  till  such  delivery  had  been  completed  by  placing 
the  pipe  in  the  ditch. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Emmktt  N.  Pabkee,  Judge.    Affirmed. 

Murray  *&  Christian^  and  StrattoUy  Lewis  &  Oilmanj 
for  appellant. 

John  W.  Blake,  and  Taylor,  Dennis  &  Luse,  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

GoBDOK,  J. — This  action  was  brought  to  recover  the 
value  of  certain  sewer  pipe  which  it  was  alleged  the  de- 
fendant had  appropriated  and  converted  to  his  own  use. 
Plaimtiff  is  receiver  of  the  Merchants  National  Bank.    The 
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right  of  action  sued  upon  was  assigned  to  the  bank  on  the 
31st  of  December,  1894,  by  Sidney  Sewer  Pipe  and  Terra 
Cotta  Works,  a  corporation.  At  the  trial  in  the  superior 
court  a  non-suit  was  directed  upon  the  conclusion  of  plain- 
tiff's evidence,  and  it  is  from  a  judgment  entered  thereon 
that  this  appeal  has  been  taken. 

It  appears  from  the  evidence  that  in  the  year  1893  the 
commissioners  of  Pierce  county  were  engaged  (whether 
with  or  without  legal  authority  we  consider  immaterial  to 
this  controversy),  in  constructing  a  ditch  known  as  the 
Langdon  ditch,  in  the  vicinity  of  the  village  of  Sumner; 
that  a  contract  for  the  construction  of  the  ditch  had  been 
entered  into  between  the  commissioners  of  the  county  and 
one  R.  Schmidt;  that  the  pipe  selected  by  the  commis- 
sioners for  use  in  the  construction  of  such  ditch  was  that 
manufactured  by  said  terra  cotta  company.  As  to  the  con- 
tract and  conditions  upon  whch  the  terra  cotta  company 
forwarded  the  pipe,  we  quote  from  the  testimony  of  its 
secretary,  who  was  a  witness  upon  the  trial,  the  following: 

"  Q.  State  the  circumstances  under  which  that  pipe  was 
shipped  to  Sumner. 

"A.  It  was  shipped  to  Sumner  to  go  into  the  ditch  there 
known  as  the  Langdon  ditch. 


"  Q.  Well,  how  did  the  Sidney  Sewer  Pipe  and  Terra 
Cotta  Works  come  to  ship  it  there  for  that  purpose? 

"A.  They  made  a  contract  with  W.  P.  Wood  for  the 
price  of  the  pipe,  and  it  was  to  be  let  by  bids,  and  the 
successful  bidder  was  to  get  the  pipe  at  the  price  that  W. 
P.  Wood  and  I  agreed  upon;  and  the  cost  of  the  pipe, 
when  the  estimates  were  giveUy  was  always  to  be  turned 
over  to  us. 

"Q.  Who  was  W.  P.  Wood? 

"A.  He  was  the  engineer  in  charge  of  the  Langdon  ditch. 

"  Q.  Did  you  make  an  agreement  with  him  that  he  was 
to  purchase  the  pipe  on  his  own  behalf? 
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"A.  No,  sir,  not  exactly.  As  I*  said  before,  the  success- 
ful bidder,  as  I  said  before,  was  to  accept  the  pipe  as  we 
had  agreed  upon. 

"  Q.  State  what  you  mean  by  that  more  explicitly;  state 
what  bidder  you  refer  to. 

"A.  R.  Schmidt  was  the  successful  bidder  for  the  con- 
tract as  a  whole;  and,  as  I  understand  it,  the  sewer  pipe 
that  was  required  in  the  construction  of  the  ditch. 

"  Q.  Did  you  thereafter  make  a  contract  with  the  con- 
tractor on  that  work'i 

"A.  Yes,  sir. 

"  Q.  For  the  sale  of  pipe? 

"A.  Yes,  sir. 

"  Q.  And  what  were  the  terms  for  the  payment  of  that 
contract? 

"A.  The  terms  of  payment — a  certain  amount  of  work, 
when  it  was  given  we  were  to  get  80  per  cent,  of  the  price 
of  the  sewer  pipe  that  we  put  in;  we  were  to  receive  an 
order  on  the  county  commissioners,  signed  by  "W.  P.  "Woods 
or  the  auditor,  and  O  K'd  by  Schmidt. 

'*The  Court:  Ton  made  the  contract  with  Smith, 
then?' 

''  Witness:  ^  Made  the  original  price  with  W.  P.  Wood, 
and  tve  turned  the  pipe  over  to  Smiih.^ 

"  Q.  And  you  made  the  contract  for  the  sale  of  the  pipe 
with  Smith?* 

'•A.  Yes,  sir. 


"  Q.  Now,  Mr.  Melcher,  what  was  the  arrangement  with 
Wood  by  which  you  consigned  the  pipe  to  him  instead  of 
to  Smith? 

"A.  Why,  he  was  to  see  that  the  pipe  went  out  to  the 
ditch,  and  he  wished  to  ship  it  that  way  in  order  that  we 
might  be  sure  that  we  would  get  our  estimates  and  that 
Smith  would  not  get  our  money;  that  is  the  reason  that 
we  shipped  the  bills  in  the  name  of  W.  P.  Wood." 

On  cross-examination  the  witness  further  testified: 

"  Q.  Where  was  the  pipe  to  be  delivered  to  Mr.  Smith? 
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"A.  We  never  really -agreed,  as  I  understand;  never — 
we  agreed  to  furnish  the  pipe  for  the  Langdon  ditch,  put 
them  aboard  the  cars,  we  to  pay  the  freight  to  Sumner 
from  Seattle,  and  he  was  to  take  it  from  there  to  the  ditchy 
to  the  ditch  as  he  needed  it. 

"  Q.  That  is,  Mr.  Smith  was  to  take  it  from  there? 

"A.  Yes;  and  it  was  on  the  ditch  that  we  got  our  esti- 
mate. 


"  Q.  Kow,  when  were  you  to  receive  pay  for  this  work? 

"A.  When  it  was  on  the  line  of  the  ditch,  and  when 
Mr.  Wood  thought  that  he  had  enough  work  to  justify 
liim  in  giving  an  estimate,  why,  we  were  to  receive  it  that 
way,  as  quick  as  it  was  put  in.^' 

Further  upon  re-direct: 

"  Q.  Won't  you  state  clearly  what  the  arrangement  was 
with  reference  to  the  payment  for  this  pipe;  that  is,  as  to 
how  pa\Tnents  were  to  be  made,  and  at  what  time  and  under 
what  circumstances? 


"A.  Well,  whenever  the  work  had  progressed  so  that 
it  would  come  up  to  $100  or  $200,  if  Smith  had  that  much 
coming,  we  got  80  per  cent,  of  the  value  of  our  pipe  th<it 
we  put  iuy  and  then  we  got  the  estimate. 

"  Q.  That  was  the  arrangement  according  to  the  contract 
with  Smith? 

"A.  Yes,  sir." 

The  evidence  further  shows  that  Schmidt  abandoned  the 
^vork  in  February,  1893,  and  the  work  thereafter  was  done 
by  his  assigns,  and  the  pipe  mentioned  in  the  complaint 
had  not  been  paid  for  by  any  one.  Respondent  contends 
that  the  evidence  shows  that  title  to  the  pipe  in  question 
had  actually  passed  from  the  terra  cotta  works;  that  the 
delivery  to  Schmidt  was  not  a  qualified  delivery,  and  that 
the  plaintiff  failed  to  show  a  sufficient  cause  for  the  jury. 


WILBUR  V.  WILBUR.  683 


Oct.  1897.]  Syllabus. 


We  think  that  the  non-suit  was  properly  granted.  It 
seems  to  us  plain  that  the  pipe  was  shipped  by  the  terra 
cotta  works  with  the  understanding  and  expectation  that 
it  would  be  placed  in  the  ditch  by  Schmidt  and  that  it 
was  not  to  be  paid  for  until  it  had  been  so  placed.  It  was 
shipped  to  Sumner  by  rail  and  there  Schmidt  was  to  get 
it,  take  it  to  the  ditch,  place  it  therein,  and  from  time 
to  time  thereafter,  as  the  work  progressed  and  estimates 
were  given  by  the  engineer  in  charge,  the  terra  cotta  com- 
pany was  to  receive  its  pay  from  orders  drawn  upon  the 
county.  The  agreement  contemplated  that  the  pipe  should 
be  placed  in  the  ground  before  payment  would  be 
made.  This  amounted  to  something  more  than  a  qualified 
delivery  and  a  reservation  of  the  title.  The  pipe  was  sold 
to  Schmidt  to  be  delivered  to  Pierce  county,  and  was  not 
to  be  paid  for  until  such  delivery  was  made.  Under  such 
circumstances,  the  contention  that  the  title  was  to  remain 
in  the  seller  until  it  was  paid  for  cannot  be  sustained. 

Affirmed. 

Scott,  C.  J.,  and  Dunbar,  Reavis  and  Anders,  JJ., 
concur. 


[No.  2706.    Decided  October  5,  1897.] 

Sarah  J.  Wilbur,  Administratrix^  Appellant,  v.  John 
David  Wilbur  et  ai.,  Respondents. 

BXBCUTOBB  AND  ADMINISTRATORS  —  COMMI8BION8  —  ATTORNEYS*  FEES  — 
DISTRIBUTION— ORDER  Or  BALE  TO  PAT  COBTB. 

An  adminlBtratrlx  is  entitled  to  the  statutory  commlBBion  for 
administering  upon  the  realty  belonging  to  a  decedent's  estate 
according  to  the  appraised  value  thereof.  In  the  absence  of  any 
showing  that  that  was  not  Its  actual  value. 
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A  decedent's  estate  cannot  be  charged  with  the  expense  of  at- 
torney fees  incurred  by  the  administratrix  in  securing  her  ap- 
pointment as  such. 

A  decedent's  estate  cannot  be  charged  with  an  attorney's  fee 
contracted  by  the  administratrix  for  litigating  her  right  to  in- 
herit, in  an  attempt  by  her  to  establish  a  claim  as  sole  heir. 

A  decree  upon  distribution  of  an  estate,  that  unless  the  parties 
interested,  within  thirty  days  from  the  entry  of  the  order,  paid 
the  costs  of  administration,  sufficient  of  the  real  estate  should 
be  sold  to  satisfy  the  same,  is  not  open  to  the  objection  of  being 
a  decree  distributing  the  estate  subject  to  a  lien. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
H.  E.  Hat)t.ey,  Judge.     Reversed. 

E.  C.  Million,  for  appellant. 

Sinclair  &  Smith,  and  Lindsay ,  King  £  Turner,  for  re- 
spondents. 
The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  appeal  from  an  order  fixing 
the  compensation  of  the  administratrix.  A  motion  is  made 
to  dismiss,  for  the  reasons  that  the  same  is  not  an  appeal- 
able order,  and  that  the  appellant,  as  administratrix,  has 
no  right  to  appeal  therefrom. 

The  first  point  was  recently  decided  against  the  respon- 
dent in  Horton  v.  Bar  to;  and  in  answer  to  the  second,  it 
appears  that  the  notice  of  appeal  and  bond  were  given  by 
the  appellant  in  an  individual,  and  not  in  a  representative, 
capacity,  so  that  the  contentions  of  the  respondents  were 
complied  with,  even  if  the  point  would  have  been  good 
otherwise.  The  fact  that  the  word  "administratrix"  ap- 
pears after  the  appellant's  name  does  not  militate  against 
this,  for  the  appeal  was  not  taken  in  that  capacity,  and 
the  word  was  nothing  more  than  descriptive  of  the  per- 
son, if  it  was  entitled  to  any  significance. 

We  find  it  unnecessary  to  consider  the  further  question, 
that  the  coats  should  be  taxed  to  the  administratrix  per- 
sonally, as  the  judgment  must  be  reversed  upon  the  merits. 
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The  next  point  has  also  been  decided  in  the  case  alluded 
to,  since  this  matter  was  tried  in  the  lower  court.  The 
real  estate  was  appraised  at  $11,345,  but  the  court  allowed 
compensation  thereon  only  in  the  sum  of  $150,  without 
any  proof  of  an  over  valuation.  In  the  absence  of  any 
showing  to  the  contrary,  it  must  be  presumed  that  the  ap- 
praised value  represented  the  actual  value  of  the  real 
estate,  and  upon  the  authority  of  the  case  referred  to,  the 
appellant  was  entitled  to  the  statutory  commission  thereon. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
allow  the  administratrix  an  item  of  $250,  charged  for  at- 
torney's fees  contracted  by  her  in  procuring  letters  of  ad- 
ministration; but  this  was  not  a  proper  charge  against  the 
estate.  It  was  optional  with  the  appellant  whether  she 
employed  an  attorney  or  not.  It  was  a  debt  contracted 
in  advance  of  any  authority  on  the  part  of  appellant  to 
obligate  the  estate  to  pay  therefor,  and  was  a  personal  lia- 
bility only. 

It  is  also  contended  that  the  court  erred  in  refusing  to 
allow  the  appellant  $500  as  attorney's  fees  for  resisting 
the  claims  of  one  FoUansbee  and  others  to  an  interest  in 
the  estate.  Two  appeals  were  taken  in  said  matter.  The 
court  found  against  FoUansbee,  but  found  that  certain 
other  of  the  claimants  were  entitled  to  share  in  the  estate, 
and  the  judgment  as  to  them  was  affirmed.  The  appellant 
claimed  to  be  sole  heir  to  the  estate  and  prosecuted  her 
appeal  for  a  reversal  of  the  decree.  The  question  involved 
was  one  of  heirship,  and  the  estate  ought  not  to  be  charged 
with  an  attorney's  fee  contracted  by  the  administratrix  for 
litigating  her  right  to  inherit  In  re  Jessup^s  Estate,  80 
Cal.  625  (22  Pac.  260). 

It  is  next  contended  that  the  court  erred  in  decreeing 
a  distribution  of  the  estate  upon  the  condition  that  the 
costs  of  administration,  etc.,  be  paid  in,  it  being  urged  that 
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tlie  court  had  no  authority  to  decree  a  distribution  of  the 
estate  subject  to  such  a  lien;  and  this  point  would  be  well 
taken  if  it  were  sustained  by  the  record.  But  it  appears 
that  the  order  simply  provided  that  unless  the  parties  in- 
terested, within  thirty  days  from  the  entry  of  -the  order, 
paid  the  charges  in  question,  sufficient  of  the  real  estate 
should  be  sold  to  satisfy  the  same.  There  was  nothing  re- 
quiring the  parties  to  comply  with  this  order.  It  was 
optional  with  them  to  make  the  payment  and  have  the 
property  distributed  without  a  sale,  or  to  decline  to  make 
it  and  have  sufficient  of  the  real  estate  sold  to  discharge 
it.     We  find  no  error  in  this  respect. 

But  upon  the  question  of  the  allowance  of  compensation 
to  the  appellant,  the  case  must  be  reversed,  and  it  is  re- 
manded for  further  proceedings. 

Reavis,  Anders  and  Dunbab,  JJ.,  concur. 


[No.  2491.    Decided  April  15,  1807.1 

The  State  of  Washington,  Respondent,  v.  John  Leon- 
ard, Appellant. 

Appeal  from  Superior  Court,  Whitman  County. — Hon.  E.  H. 
Sullivan,  Judge.    Appeal  dismissed. 

H,  W.  Ganfleldt  Prosecuting  Attorney,  for  The  State. 

Per  Curiam. — The  defendant  was,  In  August  last,  convicted  of 
murder  in  the  first  degree,  in  Whitman  county,  for  the  killing  of 
one  Jacob  Malqulst,  and  is  under  sentence  of  death.  He  was  de- 
fended by  counsel  appointed  by  the  court,  the  last  move  by  said 
counsel,  as  appears  by  the  record,  being  a  motion  for  a  new  trial 
which  was  denied.  Subsequently,  on  September  25th,  the  de- 
fendant in  person  gave  a  notice  of  appeal  to  this  court;  but 
nothing  further  appears  to  have  been  done  by  or  for  him  In 
the  prosecution  of  such  appeal.    On  March  26th  the  prosecuting 
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attorney  for  that  county  moyed  this  court  to  dismiss  said  appeal 
for  want  of  prosecution.  Notice  of  this  motion  was  served  on 
the  defendant  personally,  and  no  one  appeared  for  him.  A  tran- 
script of  the  proceedings  in  the  superior  court  was  submitted  with 
the  motion  by  said  prosecuting  attorney.  As  the  defendant  is, 
and  has  been,  in  confinement  since  his  conviction,  and  is  ap- 
parently without  means,  and  his  counsel  not  having  appeared 
for  him  in  this  court,  the  attorney  general  was  directed  to  make 
an  examination  into  the  case,  and,  upon  his  report  and  an  in- 
spection of  the  record,  the  appeal  is  dismissed  and  the  cause  re- 
manded to  the  superior  court  for  the  carrying  into  effect  of  its 
Judgment  and  sentence. 


[No.  2510.    Decided  May  6, 1897.] 

Emma  O.  Jackson,  Respondent^  v.  Henry  F.  Jackson, 

Appellant. 

Appeal  from  Superior  Court,  King  County.— Hon.  T.  J.  Humes, 
Judge. 

TF.  S.  Smith,  and  J.  L.  Yertrees,  for  appellant. 

Humes  d  Lyaon^,  White,  Munday  d  Fulton,  and  Sapp  d  Lysofis, 
for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  to  obtain  separate  main- 
teifknce  by  an  abandoned  wife,  without  being  coupled  with  an 
action  for  divorce,  and  therefore  involves  the  same  question  that 
was  decided  in  the  case  of  Kimble  v.  Kimble,  ante,  p.  75.  In  fact, 
the  briefs  in  these  two  cases  were  considered  together,  so  far  as 
this  proposition  is  concerned.  The  ruling  in  this  case  will,  there- 
fore, follow  the  case  of  Kimble  t?.  Kimble;  and  an  examination  of 
the  testimony,  which  is  brief,  convinces  us  that  it  sustained  the 
findings  of  the  court.  The  alleged  abandonment  is  not  denied, 
and  there  is  no  attempt  on  the  part  of  the  husband  to  Justify 
it.  The  maintenance  allowed  the  wife,  while  at  one  time  it  might 
have  been  sufficient,  is  now  plainly  inadequate.  The  amount  al- 
lowed by  the  court  is  moderate  and  the  attorney's  fee  reasonable. 

The  judgment  will  be  affirmed. 

A^^DERS  and  Reavis,  JJ.,  concur. 

Gordon,  J.,  dissents. 
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[No.  2583.    Decided  May  27,  1807.] 

The  State  of  Washington,  on  the  Relation  of  Middle- 
brooky  Stoner  &  Co.,  v.  Frank  T.  Reid,  as  Judge  of  the 
Superior  Court  of  Kitsap  County,  et  aX. 

Original  Application  for  Mandamus. 

Fred  H.  Peterson,  and  8,  8,  Carlisle,  for  relator. 

Allen  WHr,  for  respondents. 

Per  Curiam,^An  alternative  writ  of  mandamus  was  heretofore 
issued  out  of  this  court  against  the  superior  court  of  Kitsap 
county  on  the  petition  of  the  relator,  commanding  him  to  rein- 
state an  appeal  from  the  court  of  a  Justice  of  the  peace  for  Port 
Orchard  precinct  In  and  for  the  state  of  Washington  In  a  case 
wherein  N.  R.  Kemp  was  plaintiff  and  Mlddlebrook,  Stoner  & 
Company  were  defendants,  or  to  show  cause  on  the  2l8t  day  of 
May,  1897,  why  such  writ  should  not  be  made  permanent.  Ser- 
vice of  said  temporary  writ  was  duly  made  upon  said  court  and, 
no  return  thereto  having  been  made,  the  peremptory  writ  applied 
for  will  be  Issued. 


[No.  2608.    Decided  May  28, 1897.] 

D.  Buchanan,  Appellant,  v.  Jacob  Bauer,  Jr.,  Assessor 
of  Adams  County,  Respondent, 

Appeal  from  Superior  Court,  Adams  County.— Hon.  C.  H.  Neal, 
Judge.    Reversed. 

Mount  d  Merritt,  for  appellant. 

0.  R.  Holcomb,  for  respondent. 

Per  Curiam. — This  case  Involves  the  same  questions  discussed 
in  State,  ex  ret.  Cltamherlin,  v.  Daniel,  ante,  p.  111.  with  the  addi- 
tional exemptions  by  the  legislature  of  fruit  trees  under  the 
^ge  of  four  years,  and  ships,  vessels  and  boats  in  actual  con- 
struction, and  material  designed  and  set  apart  for  the  construc- 
tion of  the  same.  For  the  reasons  announced  in  the  case  above 
cited,  the  judgment  in  this  case  will  be  reversed. 
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[Nos.  2530  and  2532.    Decided  August  28»  1897.1 

The  City  of  New  Whatcom,  Respondent,  v.  Bellinq- 
HAM  Bay  Improvement  Company,  Appellant 

Appeal  from  Superior  Court,  Whatcom  County.— Hon.  Jomr 
R.  Wnnr,  Judge.   Affirmed. 

Newman  d  Howard,  for  appellant. 

T.  E.  Cade,  D.  W.  Freeman,  and  Kerr  d  MoCard,  for  respondents. 

Per  Curiam, — ^This  cose  falls  within  one  between  the  same 
parties  heretofore  decided,  reported  in  16  Wash.  131  (47  Pac.  286)» 
and  is  accordingly  affirmed. 


[No.  2641.    Decided  September  20,  1807.1 

Clara   Bernier,   Appellant^    v.   John   Bernier,    Re- 
spondent, 

Appeal  from  Superior  Court,  Skagit  County.— Hon.  Heitbt 
MgBbidb,  Judge.    Affirmed. 

Key  Piitman,  for  appellant 

E,  C.  Uillion,  for  respondent 

Per  Curiam. — ^This  cause  comes  here  on  appeal  from  an  order 
of  the  superior  court  of  Skagit  county,  approving  and  allowing 
the  final  account  of  appellant  as  administratrix  of  the  estate  of 
Alfred  Bernier,  deceased.  Several  of  the  findings  of  the  lower 
court  were  excepted  to  as  being  "  contrary  to  the  evidence  and 
facts  in  the  matter  as  adduced  at  the  hearing."  But  no  statement 
of  facts  has  been  brought  to  this  court  and  the  evidence  upon 
which  the  findings  were  made  has  not  been  preserved  in  the 
record.  The  findings  support  and  fully  sustain  the  order  appealed 
from  and  the  record  does  not  present  any  question  for  our  con- 
sideration. It  follows  that  the  order  must  be,  and  it  is  affirmed. 
Owing  to  the  material  variation  in  dimensions  of  the  respond- 
ent's brief  from  those  prescribed  by  the  rules,  no  costs  will  be 
allowed  therefor. 
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ACTION  OR  SUIT. 

1.  Abatement --Pendency  of  Action  Foreclosing  Lien,  Laws 
1893,  p.  36,  §  11,  providing  that  "  no  person  shall  begin  an 
action  to  foreclose  a  lien  upon  any  property  while  a  prior 
action  begim  to  foreclose  another  lien  on  the  same  prop- 
erty is  pending/'  etc.,  except  by  intervening  therein,  has 
reference  only  to  the  enforcement  of  liens  for  labor  and 
material,  and  does  not  restrain  the  holder  of  a  mechanic's 
lien  from  bringing  a  separate  action  for  its  enforcement 
while  a  mortgage  foreclosure  is  pendlng.—^rewon  v.  "North- 
western Milling  d  Power  Oo 142 

2.  Proper  Parties — Mortgage  Foreclosure.  Where  the  execu- 
tion of  a  deed  and  of  a  purchase  money  mortgage  of  the 
same  premises  are  contemporaneous,  the  lien  of  a  Judg- 
ment creditor  of  the  grantee  is  inferior  to  that  of  the 
mortgagee;  and  such  Judgment  creditor  Is  a  proper  party 
defendant  upon  foreclosure  of  the  mortgage. — Bishee  v, 
Carey 224 

3.  Same — In  an  action  by  a  mortgagee  to  foreclose  a  mort- 
gage and  have  the  proceeds  of  Insurance  policies  applied 
in  satisfaction  thereof,  upon  which  payments  had  been 
made  to  the  attorneys  representing  the  mortgagee  and  the 
insured  in  compromise  of  a  Joint  suit  by  them  against  the 
companies,  such  attorneys  are  proper  parties  defendant. 
Burrows  v,  McCalley 269 

See  ELKcrroNS  and  Votebs,  3. 

AFFIDAVITS.     See  Appeal,  6, 12, 33 ;  Attachmbnt,  2 ;  Evidence,8. 

AMENDMENT.    See  Appeal,  12. 

APPEAL. 

1.  Review  on  Appeal-- Refusal  to  Admit  Testimony— Eafcep- 
tions.  Where  an  appeal  is  from  an  error  of  the  court  in 
refusing  to  admit  testimony  and  such  refusal  is  duly  ex- 
cepted to  at  the  time,  it  is  not  necessary  for  the  appel- 
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lant,  in  order  to  procure  a  review  of  such  error,  to  except 
also  to  the  findings  of  fact  (Rice  v.  Stevens,  9  Wash.  298, 
distinguished).— iSfc^to/reWt  v.  Bull 6 

2.  Amount  in  Controversy.  Although  a  complaint  for  the  re- 
covery of  the  value  of  certain  stock  killed  by  the  cars  of 
defendant  may  have  been  based  upon  a  statute  awarding 
double  damages  as  a  penalty,  yet  where,  prior  to  trial, 
in  view  of  the  unconstitutionality  of  such  provision,  the 
plaintiff  dismisses  from  his  complaint  the  paragraphs  re- 
lating to  such  penalty  and  confines  his  recovery  and 
prayer  for  relief  to  the  actual  value  of  the  stock,  thereby 
reducing  the  amount  in  controversy  below  the  sum  of 
$200,  no  appeal  will  lie  from  a  Judgment  rendered  in  the 
action. — Euber  t?.  Brown 4 

3.  Eifect — Subsequent  Proceedings  in  Court,  The  fact  that  an 
appeal  is  pending  from  an  order  of  the  court  In  a  pro- 
ceeding to  have  one  attached  for  contempt  for  refusing 
to  comply  with  a  decree  adjudging  that  he  pay  a  specified 
sum  monthly  as  alimony  to  his  divorced  wife  for  the  sup- 
port of  his  children,  is  not  ground  for  the  court's  declin- 
ing to  assume  Jurisdiction  of  a  similar  proceeding  to  com- 
pel payment  of  another  installment  of  alimony  subse- 
quently becoming  due  and  payable.— /8f*ate,  ex  rel.  Smith, 

V.  McClinton 45 

4.  Stay  Bond-- Sufficiency  of,  A  stay  bond  conditioned  that 
appellant  "  will  abide  the  order  of  the  court  on  such  ap- 
peal, and  pay  all  rents  and  other  damages  accruing  to  the 
plaintiff  during  this  appeal,  not  exceeding  the  amount  of 
four  hundred  dollars,"  etc.,  substantially  accords  with  the 
requirements  of  Laws  1893,  p.  123,  §7,  which  provides  that 
''  an  appeal  bond  shall  not  stay  proceedings  on  the  Judg- 
ment or  order  appealed  from  .  .  .  unless  the  original 
or  a  subsequent  appeal  bond  be  further  conditioned  that 
the  appellant  will  satisfy  and  perform  the  Judgment  or 
order  appealed  from  in  case  it  shall  be  affirmed,  and  any 
Judgment  or  order  which  the  supreme  court  may  render 
or  make,  .  .  .  and,  (where  such  condition  Is  ap- 
plicable), shall  pay  all  rents  of  or  damages  to  property  ac- 
cruing during  the  pendency  of  the  appeal,  out  of  the 
possession  of  which  any  respondent  shall  be  kept  by  rea- 
son of  the  a.pj)eeiV*— Northwestern  d  Pacific  Hypothec 
Bank  v.  Griffltts 98 
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6.  Dismissal  of  AppeaJ—SutlUHency  of  Bond.  The  action  of 
the  lower  court  in  permitting  the  second  appeal  bond  filed 
in  a  case  to  be  amended  by  the  substitution  of  a  new 
surety  in  place  of  one  found  to  be  insufficient  upon  the 
bond  as  filed,  is  contrary  to  Laws  1893,  p.  125,  §  11,  pro- 
viding that,  in  case  a  second  appeal  bond  be  found  insuffi- 
cient, no  new  bond  can  be  given  in  lieu  thereof.  State, 
ex  rel.  Brevoer,  v.  Chapman 109 

6.  Sufflcienoy  of  Appeal  Bond,  Where  no  exceptions  to  the 
sufficiency  of  an  appeal  bond  have  been  taken  in  the  trial 
court,  the  appellate  court  will  not  pass  upon  its  suffici- 
ency.—»^e»fcifw  t?.  Jenkins  University 160 

7.  Same.  Affidavits  in  support  of  an  objection  to  the  suf- 
ficiency of  an  appeal  bond,  first  raised  in  the  appellate 
court,  will  not  be  considered  by  the  court,  if  objected  to. 

Id 160 

8.  Errors  Against  Resptmdent,  The  respondent  is  not  pre- 
cluded from  questioning  the  right  of  an  attorney  to  ap- 
pear for  an  appellant  and  prosecute  his  appeal,  in  conse- 
quence of  a  failure  to  himself  appeal  from  the  order  of 
the  court  when  made.— /d 160 

9.  Statement  of  Facts — Sufficiency  of.  Whether  or  not  a 
statement  of  facts  is  properly  certified  is  an  immaterial 
matter,  when  the  findings  of  fact  and  conclusions  of  law 
are  sufficiently  full  to  give  the  appellate  court  an  under- 
standing of  the  merits  of  the  case. — State,  ex  rel.  Orr,  v. 
Fawcett 188 

10.  Taxation  of  Costs.  Where  two  appeals  are  prosecuted  in 
an  action  and  the  respondent  in  answering  both  files  but 
one  brief,  it  is  not  erroneous  upon  affirmance  as  to  one 
appeal  and  reversal  as  to  the  other,  to  tax  the  cost  of  the 
respondent's  brief  against  the  appellant  whose  Judgment 
was  affirmed,  when  the  matters  relating  to  the  several  ap- 
peals are  Intermingled  in  the  brief  and  no  request  for  a 
segregation  of  the  cost  has  been  made  before  Judgment. 
Commercial  National  Bank  v.  Johnson 264 

11.  DisnUssal  of  Appeal^ Exceptions  to  Findings— When  Must 
he  Taken.  Under  Laws  1893,  p.  112,  §  3,  providing  that 
exceptions  to  findings  of  fact  or  conclusions  of  law  must 
be  taken  within  five  days  after  the  filing  of  the  decision 
or  within  five  days  after  service  of  a  copy  of  such  decision 
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or  of  written  notice  of  its  filing,  the  party  objecting  mnst 
file  exceptions  within  five  days  after  acquiring  knowledge 
in  any  way  of  the  existence  of  the  decree,  as  actual  knowl- 
edge is  equivalent  to  written  notice. — Fisher  v.  KirscJi- 
herg  290 

12.  Statement  of  Facta — Inclusion  of  Matters  Subsequent  to  Ap- 
peal, A  supplemental  affidavit  in  aid  of  attachment 
should  be  stricken  from  the  record  on  appeal,  when  it 
was  not  filed  in  the  lower  court  until  after  the  appeal 
had  been  taken,  as  Code  Proc.,  §  322,  allowing  amend- 
ments of  that  character  applies  only  to  proceedings  dur- 
ing the  tTiaX.—Brandenstein  v.  Way 293 

13.  Interrogatories  to  Jury — Conclusiveness  of  Answers  on 
Party  Requesting,  A  defendant  cannot  urge  the  objection 
that  there  was  no  evidence  to  support  the  verdict  against 
him,  after  he  has  propounded  interrogatories  to  the  Jury 
upon  points  necessary  to  be  established  to  sustain  a  Judg- 
ment against  him,  and  the  findings  of  the  Jury  thereon 
are  adverse  to  defendant — Dixon  v.  Bausman 304 

14.  Record — Sufficiency  to  Raise  Question,  Upon  an  appeal 
from  a  Judgment  in  an  action  to  enforce  a  condemnation 
award,  the  absence  from  the  record  of  the  assessment  roll 
is  immaterial,  although  it  may  have  been  in  evidence  in 
the  court  below. — Seavey  v,  Seattle 361 

15.  Grounds  of  Reversal — Abuse  of  Discretion,  While  the  mat- 
ter of  vacating  a  Judgment  in  accordance  with  the  pro- 
visions of  Code  Proc,  §  221,  is  a  matter  within  the  sound 
discretion  of  the  court,  the  refusal  of  the  court  to  grant 
a  motion  seasonably  made  therefor  is  such  an  abuse  of 
discretion  as  to  warrant  reversal,  where  it  appears  that 
the  moving  party  has  a  meritorious  defense  against  the 
rendition  of  a  personal  Judgment  against  him  in  foreclos- 
ure proceedings,  but  that  it  had  not  been  interposed  by 
him  owing  to  an  agreement  of  the  mortgagee's  attorney 
not  to  take  personal  Judgment;  and  when  it  further  ap- 
pears that,  if  the  application  is  denied,  the  aggrieved 
party  will  be  forever  barred  from  asserting  or  claiming 
any  legal  benefit  of  the  facts  constituting  his  defense. 
Hull  V,  Vining 352 

16.  Appeal  Bond — Oamishee  as  Party,  A  garnishee  is  not 
such  an  adverse  party  as  to  require  the  giving  of  a  bond 
to  him  upon  an  appeal  by  plaintiff  from  a  Judgment  in 


INDEX— Vol.  17.  695 


APPEAL— Continued. 

the  principal  actloa  in  favor  of  defendant,  as  the  gamlsh- 
ment  proceeding  is  merely  incidental  to  the  principal 
action  and  the  garnishee  has  no  interest  in  the  subject 
matter  of  the  appeal  which  will  be  affected  by  a  reversal 
or  modification  of  the  Judgment  appealed  from. — Seattle 
Trust  Co.  V.  Pitncr 865 

17.  Mandate  and  Proceedings  Below,  Upon  a  mandate  from  the 
supreme  court  reversing  the  Judgment  of  the  superior 
court  upon  an  interlocutory  order  made  in  the  foreclosure 
of  a  mortgage,  as  to  the  right  of  priority  between  secured 
and  certain  unsecured  creditors,  the  superior  court  has 
power  to  vacate  a  decree  of  sale  made  by  it  pending  the 
appeal,  and  direct  other  unsecured  creditors,  who  had  not 
been  parties  to  the  appeal,  to  file  their  claims  to  priority, 
if  they  assert  any  such  claims. — State,  ex  rel,  Manhattan 
Trust  Co.,  t?.  Superior  Court 880 

18.  Weight  of  Evidence,  Where  the  evidence  is  contradictory, 
the  supreme  court  will  not  interfere  with  the  verdict  of 
the  Jury,  however  the  weight  of  the  testimony  may  ap- 
pear to  the  court— i)u  Clos  v,  Batclteller 889 

19.  Effect  of  Partial  Reversal.  Where  all  the  parties  holding 
mortgages  upon  the  property  of  a  certain  railway  are  be- 
fore the  court  seeking  foreclosure  of  their  liens  and  a 
decree  is  rendered  ordering  a  sale  of  the  entire  property  in 
solido  and  awarding  priority  to  one  of  the  mortgagees, 
a  reversal  of  the  decree,  to  the  extent  of  adjudging  that 
another  mortgagee  is  entitled  to  an  exclusive  lien  upon  a 
portion  of  the  property,  would  not  affect  the  title  of  a 
purchaser  under  foreclosure  sale  nor  nullify  that  portion 
of  the  decree  directing  a  sale  of  the  property  as  an  en- 
tirety, but  would  merely  affect  the  rights  of  the  parties 
in  the  application  of  the  proceeds,  which  was  the  real 
contention  between  them.— Hinchman  v.  Point  Defiance 
Ry.    Co 899 

20.  Re-Hearing — Matters  Occurring  Subsequent  to  Original  Afh 
peal.  The  supreme  court  will  not  by  its  order  attempt 
to  direct  the  action  of  the  superior  court  upon  the  rights 
of  parties  in  regard  to  facts  occurring  subsequent  to  an 
appeal,  and  which  the  lower  court  has  not  had  an  oppor- 
tunity, or  been  moved,  to  pass  upon.— /d 399 

21.  Sufftdenop  of  Evidence.  Where  the  testimony  is  confiict- 
Ing,  the  verdict  of  the  Jury  will  not  be  disturbed  unless 
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there  was  error  in  the  admtaion  or  rejection  of  testi- 
mony.— JI.  O,  Mahrt  Co.  v.  Hyman-HaU  Co 415 

22  Diatnisaal — Cessation  of  Controversy.  An  appeal  should 
be  dismissed  when  the  real  controversy  between  the 
parties  haa  ceased,  as  the  appellate  court  will  not  hear 
and  determine  abstract  questions  of  law,  nor  permit  a 
mere  question  of  costs  to  be  litigated  before  it— State,  em 
rel.    Scottish- American  Mtge.  Co,y  v,  Meacham 429 

23.  SuflMenoy  of  Evidence,  Where  the  material  facts  of  the 
case  are  supported  by  competent  evidence,  although  it 
may  be  very  conflicting  and  the  preponderance  may  ap- 
pear to  be  the  other  way,  a  court  for  the  review  of  errors 
on  appeal  cannot  disturb  the  verdict — Tacoma  v,  Tacoma 
Light  d  Water  Co 458 

24.  Error  not  Urged  Below.  Where  the  ezcessiveness  of  a 
Judgment  has  not  been  called  to  the  attention  of  the 
lower  court  on  motion  for  new  trial,  it  will  not  be  consid- 
ered on  appeal.— JJarrfo  v.  Van  de  Yanter 489 

26.  Joinder.  Laws  1893,  p.  121,  §  5,  providing  that  parties 
similarly  affected  may  Join  in  an  appeal  within  ten  days 
after  service  of  notice  of  appeal  does  not  apply  in  a  case 
where,  after  an  appeal  has  been  taken  by  one  party,  the 
adverse  party  also  desires  to  prosecute  an  appeal  from 
the  same  Judgment. — Damon  v.  Leque 673 

26.  Independent  Appeals,  The  supreme  court  will  entertain 
more  than  one  appeal  from  the  same  Judgment  in  an 
equity  cause,  where  the  appeals  are  all  perfected  and  the 
cause  submitted  to  the  court  at  one  time,  so  the  wluriie 
matter  may  be  finally  disposed  of  on  one  hearing.    (HiU 

V.  Bawyer,  14  Wash.  276,  distinguished).— W 678 

27.  Appealahle  Order — Vacating  Judgment.  An  order  of  the 
superior  court  vacating  a  Judgment  of  dismissal  of  an 
action  for  failuro  of  plaintiff  to  appear  at  the  trial,  on 
the  groimd,  as  authorized  by  Code  Proc.,  S  221,  that  the 
Judgment  was  obtained  against  plaintiff  through  mistake, 
inadvertence,  surprise  or  excusable  neglect,  does  not  con- 
stitute an  order  granting  a  new  trial;  and  hence  is  not 
an  appealable  order  on  the  ground  of  being  one  awarding 

a  new  trial.— V.  F.  Hart  Lumber  Co,  v,  Rucker 600 

28.  Notice  of  Filing  Statement —Waiver,  The  voluntary  ap- 
pearance of  a  respondent  with  a  motion  to  strike  a  pro- 
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posed  statement  of  facts  is  a  waiver  of  notice  of  its  filing. 
Hansen  v.  NiUan 606 

29.  Same,  Notice  to  respondent  of  the  settlement  and  certi- 
fication of  a  statement  of  facts  is  unnecessary,  when  there 
are  no  objections  or  amendments  to  the  proposed  state- 
ment as  filed  by  appellant,  the  fact  of  the  respondent  hay- 
ing made  a  motion  to  strike  the  statement,  which  had 
been  overruled  by  the  lower  court,  not  constituting  the 
character  of  objection  contemplated  by  the  law  on  ap- 
peals.—/d  606 

30.  Amount  in  Controversy.  An  action  for  breach  of  warranty 
against  incumbrances  upon  real  estate  by  reason  of  the 
lien  of  unpaid  taxes  thereon  at  the  time  of  conveyance, 
the  complaint  alleging  the  lien  judgment  thereon  and  sale 
of  the  property,  redemption  by  the  grantee  and  demand 
upon  grantor  for  the  amount,  the  answer  being  a  gen- 
eral denial,  does  not  raise  any  constitutional  question 
as  to  the  legality  of  a  tax  or  validity  of  a  statute;  and 
where  the  amount  involved  in  such  action  is  less  than 
1200  no  appeal  will  lie  from  the  judgment.— /d 606 

8L  Notice  of  Appeal—Proof  of  Service,  Failure  to  file  proof 
of  service  of  a  written  notice  of  appeal  within  five  days 
after  service,  as  required  by  Laws  1893,  p.  121,  ^  4,  is  not 
excused  by  the  fact  that  oral  notice  was  given  in  open 
court,  where  the  appeal  bond  was  not  filed  until  the  giv- 
ing of  the  second  notice  which  was  more  than  twenty 
days  after  such  oral  notice  had  been  given. — Puckett  v. 
Moody  609 

32.  Same,  An  admission  by  respondent  of  notice  of  the  fil- 
ing of  appellant's  proposed  findings  and  his  exception  to 
those  found  by  the  court  does  not  obviate  proof  of  service 
of  an  appeal  notice. — Id 609 

83.  Same—Ajypellate  Jurindiction.  Notice  of  appeal  and  proof 
of  service  thereof  are  jurisdictional  matters,  and  where  the 
record  does  not  show  such  proof  of  service  the  fact  of  ser- 
vice cannot  be  established  subsequently  in  the  appellate 
court  by  the  introduction  of  affidavits.— Id 609 

34.  Appealable  Order.  An  order  fixing  the  compensation  of  an 
administrator  of  a  decedent's  estate  is  a  final  one,  within 
the  meaning  of  the  statute  authorizing  appeals   (Laws 

p.  119,  ID,— Morion  d: Barlo 675 
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36.  Record— Presentation  of  Questions  for  Review.  Where  a 
hearing  is  had  upon  the  final  account  of  an  administrator 
and  the  exceptions  thereto,  no  formal  findings  of  fact  are 
necessary,  but  the  order  of  the  court  sustaining  certain 
of  the  exceptions  and  disallowing  others  is  sufficient  to 
present  the  questions  raised. — Id 675 

See  Criminal  Law,  8;   Justice  op  the  Peace;   Municipal 
Corporations,  22;  Tide  Lands,  1,  2. 

APPEARANCE.     See  Appeal,  28, 

APPROPRIATIONS.      See    States    and    State    Officers,    1,    2; 

Statutes,  5. 

ASSIGNMENT. 

Claim  Against  State  Upon  Public  Contract.  The  fact  that  a 
contractor  for  the  erection  of  a  normal  school  building  has 
assigned  a  portion  of  the  sum  due  aim  therefor  in  pay- 
ment  of  his  personal  debts,  while  claims  in  connection 
with  the  construction  of  the  building  remain  unpaid,  will 
not  Justify  the  state  auditor  in  refusing  to  issue  warrants 
in  payment  of  the  orders  issued  by  the  contractor. —  State 
ex  ret.  Fairhaven  Land  Co,  v.  Ckeetham 131 

See  Franchises,  2 ;  Vendor  and  Purchaser. 
ASSIGNMENT  FOR   BENEFIT  OF  CREDITORS.     See  Fbaud- 

ULENT  CONVKYANCES,  2. 

ATTACHMENT. 

1.  When  May  Issue  —  Damages  Arising  from  Commission  of 
Felony.  Code  Proc,  §  289,  subd.  9,  allowing  an  attachment 
when  the  damages  for  which  the  action  is  brought  are  tor 
injuries  arising  from  the  commission  of  some  felony  or 
for  the  seduction  of  some  female,  warrants  the  issuance  of 
the  writ  in  civil  actions  against  an  agent  for  embezzle- 
ment.— Brandenstein  v.  Way 293 

2.  Same  — Sufficiency  of  Showing.  An  affidavit  in  attach- 
ment is  sufficient  to  support  the  writ,  under  a  statute  al- 
lowing it  in  cases  of  felony,  where  the  affidavit  alleges 
that  defendant  was  the  agent  of  plaintifiP  under  a  contract 
by  which  defendant  was  intrusted  with  goods  for  sale  upon 
a  stipulated  commission,  that  title  was  to  remain  in  plain- 
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tiff  and  the  proceeds  of  sales  belong  to  him,  and  remit- 
tance thereof  made  at  stated  intervals;  and  that  defendant 
converted  the  moneys  so  received  to  his  own  use  and  there- 
by committed  'the  crime  of  larceny  by  embezzlement. — Id.  293 

See  Appeal,  12. 

ATTORNEYS. 

Authority  to  Appear  for  EdticoUional  Corporation,  Where  the 
trustees  of  an  educational  institution  neglect  by  resolu- 
tion of  the  board  or  otherwise  to  authorize  the  employ- 
ment of  an  attorney  to  appear  for  the  institution  in  a  suit 
in  equity  in  which  it  is  defendant,  the  court  has  power  to 
authorize  an  attorney  to  appear  for  such  defendant,  espe- 
cially when  request  therefor  is  made  by  some  of  its  trus- 
tees.— Jenkins  v.  Jenkins  University. .  160 

See  Appeal,  8;  Evidence,  8;  Executors  and  Administra- 
tors, 4 ;  Logs  and  Loggino,  3. 

BANKS  AND  BANKING.     See  Taxation.  9. 

BILLS  AND  NOTES. 

1.  Fromissoyy  Note  —  Defenses  —  Purchase  With  Notice.  One 
who  acquires  a  negotiable  note  after  maturity  with  notice 
of  defenses  thereto  stands  in  no  better  position  than  the 
payee  himself.— Jlfun-ai/  t;  Reed.. 1 

2.  Action  on  Promissory  Notes— -Defenses.  In  an  action  upon 
promissory  notes,  the  answer  states  a  defense  when  it  al- 
leges that  the  notes  were  procured  by  fraud,  setting  up 
In  substance  that  plaintiff  had  for  a  number  of  years 
claimed  to  be  a  spiritualistic  medium  and  have  supernat- 
ural power;  that  by  reason  of  his  acts  and  representa- 
tions he  had  obtained  an  undue  influence  over  defendants 
who  belonged  to  the  denomination  of  spiritualists,  and 
that  he  induced  them  to  believe  that  there  were  certain 
spirits  which  demanded  that  they  execute  the  note  in 
question  for  the  purposes  of  a  materialization;  that  the 
notes  were  never  understood  to  be  executed  for  the  plain- 
tiff's benefit  in  any  way,  but  simply  for  the  purpose  of  ac- 
complishing the  spiritualistic  object  represented  by  plain- 
tiff; and  that  all  of  said  representations  were  false  and 
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fraudulent;  and  testimony  tendln«^  to  support  such  defense 
Is  admissible  in  eyldenee.— Du  CIob  v.  BatcheUer 889 

See  Tbndkb;  Trial,  4;  Vjbndob  and  Pithchasbr. 
BONDS.    See  Appjcal,  4,  6.  6. 

BROKERS. 

1.  Action  for  Commission — Instructions.  In  an  action  by  a 
broker  to  recoyer  his  commission  for  the  sale  of  a  mine 
which  was  to  be  paid  him  monthly  until  payment  in  full 
of  his  commission  of  |10,000,  in  proportion  to  a  certain 
percentage  of  the  gross  earnings  of  the  mine,  which  his 
principal  was  to  receive  upon  the  purchase  price  for  a 
period  of  three  years,  unless  sooner  paid  in  full,  and  which 
contract  between  seller  and  purchaser  had  been  abrogated 
and  a  new  one  entered  into,  under  which  payment  of  com- 
mission was  refused,  it  is  error  for  the  court  to  charge  in 
efiPect  that  plaintiff  cannot  recover  unless  the  Jury  find 
that  in  the  usual  course  of  business  the  purchaser  would 
have  fully  paid  the  purchase  price  and  that  plaintiff  would 
have  received  the  full  amount  of  his  commission  but  for 
the  subsequent  contract,  since  plaintiff  had  a  right  to  have 
the  contract  continue  in  force  the  full  period  at  three 
years  and  to  receive  his  percentage  of  his  principal's 
share.— Bw^op  v,  Averill 209 

2.  Same.  In  such  an  action,  a  charge  that  the  whole  ques- 
tion is  one  of  fraud,  and  that  unless  defendants  made  the 
subsequent  contract  of  sale  with  the  dishonest  and  cor- 
rupt purpose  of  preventing  plaintiff  from  getting  his  com- 
mission due  under  the  original  contract,  he  could  not  re- 
cover, is  erroneous. — Id 209 

CARRIERS. 

Ejection  of  Passengers  —  Action  Against  Receiver  for  Per- 
sonal Injuries  —  Sufficiency  of  Complaint.  A  complaint 
against  the  receivers  of  a  railroad  company  to  recover 
damages  for  the  wrongful  act  of  a  servant  states  a  cause 
of  action  against  the  receivers,  when  it  alleges  they  were 
duly  appointed  receivers  and  were  operating  the  road  as 
such  for  the  purpose  of  transporting  passengers  as  com- 
mon carriers,  and  that  an  employee  of  theirs,  acting  for 
himself  and  for  the  receivers  and  in  the  course  of  his  em- 
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ployment,  assaulted  In  a  yiolent,  rude,  malicious  and  in- 
sulting manner  the  plaintifiP,  who  was  attempting  to  take 
passage  upon  the  train,  by  virtue  of  a  ticket  purchased  by 
him  prior  to  the  appointment  of  the  receivers,  and  that 
such  employee  beat  plaintiff,  pushed  him  away  from  the 
train  and  forced  him  to  leave  the  depot,  in  a  loud,  angry 
and  insulting  manner  informing  plaintiff  that  he  should 
not  ride  upon  said  ticket;  as  such  action  is  one  sounding 
in  tort  and  not  on  contract— Ca««y  v.  Oakes 409 

CHATTEL  MORTGAGES. 

Priority  of  Lien — Preference  Given  Labor  Claimants,  Where 
a  chattel  mortgage  is  given  upon  partnership  furniture  to 
secure  the  payment  of  rent  under  a  lease  of  hotel  property, 
with  an  agreement  that  all  furniture  subsequently  added 
should  be  included  within  the  mortgage;  and  by  a  disso- 
lution of  the  partnership  one  of  the  partners  continues  the 
business  alone  with  the  consent  of  the  lessors,  but  with- 
out any  new  agreement  being  entered  into  between  them, 
and  places  his  individual  furniture  in  the  hotel,  the  mort- 
gagee is  not  entitled  to  a  lien  thereon  as  against  claim- 
ants having  a  preference  for  labor  performed  within  sixty 
days,  accorded  them  by  the  terms  of  Gen.  Stat.,  §  3122,  in 
case  of  the  insolvency  of  their  employer.— -3foor€  v,  Terry, . .  185 

CLERKS  OF  COURTS. 

Probate  Jurisdiction  —  Examination  by  Court  Clerk  of  Guar- 
dian's Account — Fees.  The  clerk  of  the  superior  court  has 
no  authority  to  examine  the  accounts  offered  for  filing  by 
the  guardian  of  an  insane  person  and  collect  a  fee  there- 
fbr,  under  Laws  1893,  p.  421,  §1,  subd.  27,  providing  that 
such  clerks  may  charge  as  a  fee  "  for  examining  accounts, 
counting  each  two  figures  as  one  word,  per  folio  15c.," 
since  such  duty  is  by  Code  Proc.,  §845,  imposed  on  the 
judge  of  the  superior  court. — Denny  t\  Holloway 487 

COMMUNITY  PROPERTY.     See  Estoppel,  2;   Husband  and 
Wife,  2. 

CONSTITUTIONAL  LAW. 

1.  Due  Process  of  Law.  Where  a  property  owner  has  notice 
and  an  opportimity  to  defend  before  his  title  is  actually 
divested  by  the  issuance  of  a  tax  deed,  the  issuance  of  a 
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tax  certificate  without  notice  to  him,  which  the  statute  de- 
clares shall  have  the  same  force  and  effect  as  a  Judgment, 
execution  and  sale,  will  not  constitute  a  taking  of  property 
without  due  process  of  l&w.—State  ex  reL  Amencan  Savings 
Union  v,  Whittleuy 447 

2.  Impairment  of  Contracts.  Where  the  law  in  force  at  the 
time  of  the  execution  of  a  mortgage  provides  for  the  im- 
mediate sale  of  the  mortgaged  premises  upon  decree  of 
foreclosure,  subject  only  to  the  right  of  redemption,  and 
contains  no  provision  requiring  that  the  sale  shall  be  for  a 
sum  within  a  certain  percentage  of  the  appraised  value  of 
the  premises,  a  subsequent  law  providing  for  a  year's  stay 
of  sale  under  the  foreclosure  decree  and  requiring  the  sale 
to  bring  within  eighty  per  cent,  of  the  appraised  value  of 
the  premises,  is  unconstitutional  and  void  as  to  existing 
contracts  for  the  reason  that  it  is  an  impairment  of  their 
ohlieaXionB.— Swinburne  v.  Mills. 611 

3.  Same,  Inasmuch  as  the  laws  existing  at  the  time  of  a  con- 
tract enter  into  and  form  a  part  of  it,  the  person  entitled 
to  enforce  the  obligation  of  a  contract  is  entitled  to 
protection  against  a  change  in  existing  remedies,  when 
their  nature  and  extent  are  so  changed  as  to  materially  af- 
fect his  rights  and  interests  under  his  contract— 7d 611 

See  Criminal  Law,  6;  Fishekiks,  3;  Municipal  Cok- 
poEATioNS,  4;  Schools  and  School  Distbictb;  Sta- 
tutes, 10;  Taxation,  1,  2,  4,  6;  Wh-nebsks,  4. 

CONTEMPT. 

Contempt  of  Court  — Burden  of  Proof  The  action  of  a  court 
in  dismissing  a  proceeding  for  contempt  is  erroneous, 
when  an  affidavit  showing  the  failure  of  the  party  in 
contempt  to  comply  with  a  decree  awarding  alimony  has 
been  filed  and  an  order  to  show  cause  served  upon  him, 
as  it  is  the  duty  of  courts  to  enforce  obedience  to  their 
orders  and  the  burden  of  showing  inability  to  comply 
therewith  is  upon  the  one  alleged  to  be  in  contempt 
State,  ex  ret.  Smith  v.  Smith 430 

See  Appeal,  3. 

CONTRACTS. 

1.  Contracts  for  Advances  —  Construction.  Where  one  en- 
gaged in  the  logging  business  has  become  indebted  tar 
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money  and  supplies  to  a  lumber  company  to  which  he 
furnished  logs,  and,  to  secure  said  indebtedness  and  any 
further  indebtedness  to  a  specified  amount,  a  mortgage  is 
given  to  the  lumber  company,  under  an  agreement  that 
further  advances  shall  be  made  to  the  mortgagor  from 
time  to  time  during  a  period  of  two  years  for  the  purpose 
of  carrying  on  his  logging  business,  which  the  said  mort- 
gagor is,  upon  demand,  to  repay  to  said  company,  the  con- 
tract between  the  parties  must  be  construed  as  imposing 
an  obligation  on  the  lumber  company  to  make  advances 
for  the  full  period  of  two  years  from  date  of  contract 
Graham  v.  McCoy  i 63 

2.  Slate  Contract— Unauthorized  Provision,  Under  Laws  1895, 
p.  55,  providing  for  the  construction  of  a  state  normal 
school  building  and  making  appropriation  therefor,  the 
contractor  and  his  assignees  are,  upon  completion  of  the 
building,  entitled  to  warrants  for  the  amount  due  upon 
the  contract  price,  though  the  contract  may  provide  that 
the  contractor  must  first  show  that  all  debts  due  for  labor 
and  material  have  been  paid,  as,  in  the  absence  of  such 
a  requirement  in  the  statute,  there  is  no  privity  between 
the  state  and  claimants  on  account  of  labor  and  material. 
State,  ex  rel.  Fairhaven  Land  Co,f  v.  Cheetham 131 

3.  Employment — Effect  of  Monthly  Payment  of  Salary.  Tlie 
fact  that  compensation  for  services  is  payable  monthly 
would  not  affect  a  contract  of  employment  in  drawing 
plans  and  superintending  the  construction  of  a  building 
which,  from  its  very  nature,  would  indicate  that  the  con- 
tract of  employment  was  an  entirety  and  not  one  merely 
of  monthly  service. — Nason  v.  Northwestern  Milling  &  Power 

Co 142 

4.  Consideration.  That  a  j?rantee  assumes  an  additional  bur- 
den or  sustains  a  loss,  does  not  constitute  a  consideration 
for  a  deed,  if  there  was  no  understanding  to  that  effect  be- 
tween the  parties. — Jenkins  v,  Jenkins  University 160 

5.  Reformation  of  Mortgage.  A  mortgage  describing  the  tract 
Intended  to  be  mortgaged  by  metes  and  bounds  may  be  re- 
formed, when  it  appears  that  it  was  the  intention  of  the 
parties  to  mortgage  a  tract  upon  which  certain  buildings 
stood,  and  that  by  mutual  mistake  the  land  was  described 

so  as  to  indicate  only  a  portion  of  the  buildings.— /d 160 

6.  Performance  — Disability  of  PaHy.    A  party  to  a  contract 
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cannot  disable  himself  from  complying  with,  any  condi- 
tion, and  thereby  derive  any  benefit  or  escape  any  liabil- 
ity.—^w/iop  V.  Averill 209 

7.  Prospector's  Agreement  —  Statute  of  Frauds,  An  agrree- 
ment  between  two  parties  to  prospect  together  and  share 
alike  the  benefits  of  any  discovery  or  location  of  mining 
properties  is  not  within  the  statute  of  frauds. —  Raymond 

V.  Johnson, .    232 

8.  Validity— Against  Public  Policy,  A  contract  with  county 
commissioners  to  procure  a  good  and  sufficient  deed  to 
certain  premises  without  expense  to  the  county,  if  such 
premises  should  be  chosen  by  them  as  a  court-house  site, 
is  not  void  as  being  against  public  policy,  as  the  benefits 
accruing  from  the  contract  would  be  to  the  public  and  not 
to  the  commissioners  as  individuals.— /«2an(2  County  v. 
Babcock 438 

See  Constitutional  Law,  2,  3 ;  Fbanchibbb,  1. 

CORPORATIONS. 

1.  Powers.  Where  a  complaint  alleges  that  a  certain  corpor- 
ation was  one  having  power  to  loan  money,  the  introduc- 
tion in  evidence  of  its  articles  of  incorporation  shbwing 
that  it  had  general  powers,  does  not  constitute  a  variance, 
as  the  right  to  loan  money  is  included  within  its  general 
powers. — Broxvn  v.  ElweJl 442 

2.  Same.  Transacting  Business  Before  Capital  Subscribed, 
The  provisions  of  Gen.  Stat.,  tit.  18,  ch.  1,  requiring  all  the 
capital  stock  of  a  corporation  to  be  subscribed  before  it  it 
authorized  to  transact  business,  does  not  apply  to  corpora- 
tions, either  foreign  or  domestic,  engaged  exclusively  in 
loaning  money  upon  real  estate. — Id 442 

3.  Same.  The  mere  fact  that  a  corporation  had  power  under 
its  articles  to  engage  in  other  business  than  that  of  loan- 
ing money  would  not  deprive  it  of  the  right  to  do  business 
before  the  whole  amount  of  its  capital  stock  had  been  sub- 
scribed, if,  in  fact,  its  business  was  confined  to  the  loan- 
ing of  money  upon  real  estate. — Id 442 

4.  Proof  of  Corporate  Character — Acceptance  of  Charter.  In- 
asmuch as  the  acceptance  of  a  charter  of  incorporation 
granted  by  a  legislature  may  be  shown  by  user,  as  well  as 
by  formal  acceptance,  proof  of  acceptance  is  sufficiently 
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established  by  evidence  of  the  purchase  and  taking  of  an 
assignment  of  a  note  and  mortgage  and  bringing  suit 
thereon  in  the  corporate  name. — Lancaster  Savings  Bank 
V.  Elwell. ^6 

See  Attorneys  ;  Taxation,  9. 

COSTS  AND  PEES. 

1.  Mandamus  to  Judge — Liability  for  Costs*  Where  a  writ  of 
mandate  issues  out  of  the  supreme  court  to  a  judge  of  the 
superior  court  to  compel  him  to  reinstate  an  appeal  from 
a  justice  of  the  peace,  which  he  had  improperly  dismissed, 
judgment  for  costs  should  be  rendered  against  the  real 
party  in  interest  and  not  against  the  superior  judge,  except 
in  case  of  wilful  misconduct  or  dereliction  of  duty  on  his 
part  warranting  it—Statey  ex  rel.  Middlebrook  v.  Reid 267 

2.  Security  for  Payment.  The  order  of  the  court  overruling 
a  motion  for  a  cost  bond  is  not  matter  of  complaint,  when 
the  court  subsequently  sustains  an  objection  to  the  pro- 
ceeding in  which  the  cost  bond  is  demanded. —  State,  ex 
rel.  Hanna  v.  Superior  Court 564 

3.  Same  —  Non-Resident  Defendant  —  Affirmative  Relief  ^Va- 
cating Judgment,  Where  judgment  against  a  non-resi- 
dent defendant  has  been  vacated  upon  her  petition  there- 
for, and  an  answer  filed  by  her  traversing  the  complaint 
and  seeking  affirmative  relief  against  the  plaintiffs,  the 
plaintifiFs,  at  that  stage  of  the  proceedings,  have  no  right 
under  the  statute  to  demand  a  cost  bond,  as  the  defendant 
stands  in  the  same  position  as  if  she  had  answered  the 
complaint  originally,  and  her  status  as  defendant  would 
not  be  affected  by  her  demand  for  affirmative  relief.— /d. .  664 

4.  Witness  Fees.  Where  plaintifiP,  in  order  to  meet  issues  of 
fact  tendered  by  defendant,  has  witnesses  in  attendance  at 
the  trial,  he  is  entitled  to  an  allowance  of  their  fees  as 
costs,  although  their  presence  may  in  fact  prove  unneces- 
sary by  reason  of  the  defendant's  failure  to  introduce  tes- 
timony upon  such  issues. — Ivall  <fe  Willis 645 

See  Appbal,  10,  22;  Clerks    op    Courts;    Logs  and 
LoooiNQ. 
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Claims  Against  County  —  Allowance  by  Commissioners  —  Duty 
of  Auditor  to  Draw  Warrant.  Under  Gen.  Stat,  5281,  au- 
thorizing boards  of  county  commisaioners  "  to  allow  all 
accounts  legally  chargeable  against  such  county  not  other- 
wise provided  for,"  and  Laws  1893,  p.  280,  §1,  providing 
that  such  claims  as  it  is  not  the  auditor's  duty  to  audit 
shall  be  presented  to  the  board  of  county  commissioners 
for  their  examination  and  allowance,  and  that  for  claims 
allowed  by  the  county  commissioners,  the  auditor  shall 
draw  a  warrant  on  the  county  treasurer,  payable  to  the 
claimant  or  his  order,  when  the  board  has  approved  bills 
which  they  have  the  legal  right  to  approve,  it  is  the  duty 
of  the  auditor,  without  further  question,  to  issue  the  war- 
rants for  the  BBme,—Statey  ex  reU  Sheehan  v.  HeadUe 637 

See  Mandamus,  6. 
OOURTS.    See  Clerks  of  Oouktb;  Contempt. 
CREDITORS'  BILL.    See  Judgment,  1 ;  Kemaindebb. 

CRIMINAL  LAW. 

1.  When  Court's  Duty  to  Set  Aside  Verdict.  While  it  is  the 
plain  province  of  the  jury  under  the  law  to  weigh  the  tes- 
timony, yet,  when  it  becomes  evident  that  the  accused  has 
been  convicted  of  a  crime  without  any  testimony  having 
been  introduced  against  him,  it  becomes  the  duty  of  the 
courts  to  interfere  and  set  aside  such  verdict. —  StcUe  v. 
O'Hara 526 

2.  Instructions  on  Re-Trial — Unnecessary  to  Give  Those  Ap- 
proved by  Appellate  Court.  The  lower  court,  upon  a  re- 
trial, is  not  bound  to  give  a  requested  instruction,  which 
the  supreme  court  had  on  appeal  declared  to  have  been 
improperly  refused,  in  the  exact  language  as  it  was  passed 
upon  and  approved  by  the  supreme  court,  but  it  is  within 
the  discretion  of  the  trial  court  to  add  language  explana- 
tory thereot—StaU  v.  Cushing 544 

3.  Requested  Instructions.  It  is  not  error  to  refuse  a  request 
for  an  instruction,  when  the  one  given  by  the  court  upon 
the  point  covers  the  ground,  although  in  other  language. 

Id 644 

4.  Same— Good  Character.  A  request  to  charge  that  proof 
of  good  character  is  admissible  not  only  in  a  case  where 
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doubt  otherwise  exists,  but  may  be  offered  for  the  purpose 
of  creating  a  doubt  was  properly  refused,  where  evidence 
of  good  character  had  been  admitted  by  the  court  and  the 
Jury  charged  to  consider  it  with  the  other  evidence,  since 
it  is  not  incumbent  upon  the  court  to  enlighten  the  Jury 
upon  abstract  propositions  of  law.— /rf 644 

5.  Charges  Should  be  to  Jury  Collectively.  In  charging  the 
Jury  in  a  criminal  case  it  is  not  the  duty  of  the  court  to 
address  its  instructions  to  each  one  of  the  Jury  as  individ- 
uals, but  it  is  sufficient  to  state  the  law  as  it  applies  to 
the  duties  of  the  Jury  as  a  collective  body;  the  proper  re- 
course when  there  is  doubt  as  to  whether  the  verdict  was 
concurred  in  by  each  individual  Juror  is  to  poll  the  Jury. 

Id 544 

6.  Testimony  of  Deceased  Witness  Given  on  Former  Trial. 
The  constitutional  provision  that  the  accused  in  a  crim- 
inal prosecution  shall  have  the  right  to  meet  the  witnesses 
face  to  face  will  not  exclude  evidence  of  the  testimony 
given  by  a  deceased  witness  upon  a  former  trial,  as  the 
accused  has  once  had  the  advantage  of  seeing  the  witness 
face  to  face  and  of  subjecting  him  to  cross-examination. 

Id 544 

7.  Same.  One  testifying  on  a  subsequent  trial  to  what  a  de- 
ceased witness  testified  to  on  a  former  trial,  may  prop- 
erly identify  an  exhibit  which  had  been  identified  by  the 
deceased  witness  at  the  former  trial  and  offered  in  evi- 
dence at  that  time. — Id 544 

8.  Time  of  Appeal  Under  Laws  1895,  p.  82,  an  appeal  in  a 
criminal  case  is  ineffectual  unless  taken  within  ninety 
days  after  the  entry  of  final  judgment—State  v.  Symes 596 

9.  Power  of  Court  to  Reduce  Findings  of  Jury.  Where,  upon 
a  motion  for  a  new  trial  upon  the  ground  that  a  verdict 
of  murder  in  the  first  degree  is  contrary  to  the  evidence, 
the  court  finds  the  evidence  insufficient  to  support  the  ver- 
dict, it  is  beyond  the  power  and  discretion  vested  in  the 
court  to  substitute  its  own  finding  that  the  crime  was  mur- 
der in  the  second  degree  and  give  Judgment  accordingly. 

Id 596 

10.  Right  to  Conviction  of  Lesser  Offense  Than  Charged.  In 
a  prosecution  for  assault  with  intent  to  commit  murder, 
it  is  error  to  refuse  a  requested  instruction  to  the  effect 
that  the  Jury,  may  in  case  the  evidence  warrants  it,  find 
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the  defendant  guilty  of  aesault,  or  of  assault  and  battery, 
since  Code  Proc.,  §  1320,  provides  that  a  defendant  may  be 
found  guilty  of  any  offense  necessarily  included  within 
the  crime  charged. — State  v.  Dolan. 499 

11.  Intoxication  of  Accused— Evidence  of.  Where  a  witness 
has  testified  as  to  seeing  defendant  intoxicated  and  as  to 
his  condition,  appearance  and  action  at  the  time  he  noted 
him  in  such  state  of  intoxication,  the  witness  is  compe- 
tent to  testify  as  to  the  extent  of  the  intoxication  and 
state  whether  defendant  appeared  to  be  so  intoxicated 

that  he  did  not  know  what  he  was  doing.— /ef 499 

♦ 

SeeEMBBzzLBMRNT;  EviDBNCB,  1;  Forgbry;  Homicide; 
Larceny;  Witnesses,  4. 

DAMAGES. 

1.  Breach  of  Contract — Measure  of  CompenscUion.  The  meas- 
ure of  damages  for  the  breach  of  a  contract  to  advance 
money  and  supplies  for  the  carrying  on  of  a  logging  busi- 
ness, for  a  given  period,  when  it  is  known  by  the  obligor 
that  it  is  impossible  for  the  obligee  to  procure  the  ad- 
vances elsewhere,  is  the  value  of  the  logs  that  could  have 
been  put  into  market,  less  the  expense  of  cutting  and  fur- 
nishing them.— Gra/iam  v,  McCoy.  63 

2.  Personal  Injuries  —  Excessive  Damages.  A  verdict  for 
$5,100  damages  is  not  excessive,  where  it  appears  that 
plaintiff  was  injured  in  his  back,  right  shoulder  and  arm, 
and  across  the  abdomen,  in  consequence  of  which  injuries 
the  muscles  of  the  arm  and  shoulder  had  become  shrunken 
and  weakened,  and  the  abdomen  was  much  distended  and 
his  bowels  paralyzed;  that  he  had  suffered  intense  and  ex- 
cruciating pain  for  several  days  following  the  accident; 
that  the  injury  to  his  arm  and  shoulder  would  probably 
be  permanent;  that  at  the  time  of  the  injury  he  was  a 
robust,  vigorous  man,  fifty-seven  years  of  age,  enjoying 
good  health  and  capable  of  earning  two  dollars  per  day, 
while  as  a  result  of  his  injuries  he  was  unable  to  perform 
any  labor  and  his  earning  capacity  had  been  greatly  im- 
paired.—^prowZ  V.  Seattle 266 

3.  Death  by  Wrongful  Act — Measure  of  Damages.  The  meas- 
ure of  damages  for  the  death  of  a  husband  and  father 
through  the  wrongful  act  or  neglect  of  another,  should  in- 
clude not  alone  the  pecuniary  value  of  his  wage-earning 
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abilities,  but  also  the  value  of  his  daily  services,  attention 
and  care  bestowed  on  his  family,  the  loss  of  comforts, 
conveniences  and  of  education  suffered  by  minor  children, 
or,  in  other  words,  the  loss  of  nurture,  of  intellectual, 
moral  and  physical  training  which  only  a  parent  can  give 
to  children;  but  damages  by  way  of  solace  to  the  affec- 
tions of  wife  or  children  should  not  be  allowed.—  Walker 
V.  McNeill 7 582 

4.  Same— Excessive  Damages.  An  award  of  $40,000  to  a  wife 
and  minor  children  for  the  wrongful  death  of  the  husband 
and  father  is  excessive  and  should  properly  be  reduced 
to  $26,000,  when  it  appears  that  decedent,  a  kind  and  af- 
fectionate husband  and  father,  was,  at  the  time  of  his 
death,  twenty-five  years  of  age,  in  good  health,  sober,  in- 
dustrious, a  good  business  manager  and  earning  $150  per 
month.— Id.    582 

See  Faaud,  5. 
DEATH  BY  WRONGFUL  ACT.     See  Damages,  3,  4. 

DISCOVERY. 

1.  Interrogatories,  Where  interrogatories  are  directed  to  the 
discovery  of  facts  material  to  the  defense,  a  motion  to 
strike  them  is  properly  denied,  under  the  authority  of 
Code  Proc,  §  1661.— Z)u  Clos  v.  BatcheUer. 889 

2.  Bame.  Error,  if  any,  in  striking  interrogatories  pro- 
pounded by  plaintiff,  is  not  prejudicial,  where  all  of  them 
are  covered  by  statements  in  defendant's  answer  verified 
by  him  personally,  and  defendant  was  also  a  witness  at 
the  trial.- /d 389 

DIVORCE.    See  Appeal,  3;  Husband  and  Wife,  1. 

ELECTIONS  AND  VOTERS. 

1.  Nomination  of  Candidates  —  Electors^  Certificate.  Under 
Oen.  Stat,  §  367,  providing  that  candidates  for  office  may 
be  nominated  by  certificate  "  signed  by  electors  residing 
within  the  district  or  politcal  division  in  and  for  which 
the  officer  or  officers  are  to  be  elected,"  the  fact  that  the 
signers  were  all  residents  of  one  county,  though  the  dis- 
trict is  composed  of  several  counties,  constitutes  no  objec- 
tion to  the  certificate.— Siate,  ex  reh  Hewen  v.  EUiotU 18 
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2.  Same,  Under  the  election  laws  of  this  state  (Gen.  Stat., 
§§368-396),  a  candidate  nominated  by  electors  is  not  the 
nominee  of  a  political  paf ty,  but  of  the  individual  electors 
nominating  him,  and  is  entitled  to  go  on  the  official  ballot 
only  as  an  independent  candidate  and  not  as  the  nominee 

of  a  political  party. — Id 18 

3.  Correction  of  Ballot  —  Duty  to  Proceed  Before  Elec- 
tion, Where  a  candidate  for  public  office,  with 
knowledge  of  the  proposed  use  of  improper  bal- 
lots, fails  to  take  steps  to  correct  the  errors  in 
the  ballots  by  instituting  an  action  to  enforce  or  protect 
his  rights,  he  cannot,  after  defeat  at  the  polls,  be  heard  to 
complain  of  errors  whose  correction  he  might  have  pro- 
cured prior  to  election;  and  the  fact  that  the  Judge  of  the 
superior  court  for  that  district,  had.  by  writ  of  mandate, 
in  a  proceeding  to  which  the  candidate  was  not  a  party, 
directed  the  incorporation  of  the  errors  in  the  ballots  used 
on  election,  affords  no  excuse  for  a  failure  to  resort  to  pro- 
ceedings in  court  for  their  correction. — Id 18 

4.  Same.  The  right  of  a  candidate  to  examine  ballots  before 
they  are  sent  out,  make  objections  thereto  and  apply  to 
the  courts  for  the  purpose  of  compelling  the  use  of  proper 
ballots,  is  a  right  existing  independent  of  statute. — Id 18 

5.  Australian  System  —  Statutory  Provisions  —  Marking  BaU 
lots.  The  laws  of  this  state,  directing  the  manner  of  vot- 
ing under  the  so-called  Australian  system,  must  be  re- 
garded as  directory  rather  than  mandatory  In  their  pro- 
visions, since  Gen.  Stat.,  §  413,  provides  that  "  no  ticket 
shall  be  lost  for  want  of  form,  if  the  board  of  judges  can 
determine  to  their  satisfaction  the  person  voted  for  and 
the  office  intended,"  and  Laws  1895,  p.  393,  §  10,  provides 
that  "  when  a  ballot  is  sufficiently  plain  to  gather  there- 
from a  part  of  the  voter's  intention,  it  shall  be  the  duty  of 
the  judges  of  election  to  count  such  part." — Staie^  ex  rel. 
Orr  V.  Fawcett 188 

6.  Same.  Ballots  are  not  invalidated  by  failure  to  strictly 
comply  with  the  statutory  directions  for  marking  them, 
under  the  liberal  rule  for  arriving  at  the  voter's  intention 
allowed  by  our  statutes;  but,  when  the  markings  are  evi- 
dently intended  for  the  purpose  of  expressing  the  voter's 
intention,  the  ballot  should  be  counted. — Id 188 

7.  Same,    Under  this  rule,  ballots  are  entitled  to  be  counted 
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although  haying  a  X  to  the  left.  Instead  of  the  right,  of 
the  name  of  the  candidate  voted  for;  when  having  a 
double  XX  opposite  a  name;  when  having  a  X  opposite 
names  of  candidates  of  one  party  and  lines  drawn  through 
names  of  opposing  candidates;  when  having  a  X  opposite 
one  candidate  and  an  obliterated  X  opposite  the  opposing 
candidate;  when  having  pencil  marks  run  through  lines 
of  amendments  submitted,  or  a  X  over  all  of  them,  or  the 
words  "no,"  "yes,"  "against,"  "for,"  written  opposite. 

Id 188 

lots  or  whereby  the  same  may  be  known  or  designated," 
8.  Same,  Under  Laws  1895,  p.  393,  §11,  providing  that  "no 
ballot  shall  bear  any  Impression,  device,  color  or  thing 
designated  to  distinguish  such  ballot  from  other  legal  bal- 
ballots  cannot  be  counted  when  they  have  written  thereon 
the  names  of  Individuals  who  are  not  candidates  or  such 
expressions  as  "  rats  "  and  "  don't  want  any  king." — Id. .  188 

See  Statutes,  1. 

EMBEZZLEMENT. 

Embezzlement  by  Public  Officer — Making  Profit  Out  of  Pub- 
lic Funds— Sufficiency  of  Evidence.  A  verdict  finding  de- 
fendant guilty  of  unlawfully  using  public  money  In  order 
to  make  a  profit  out  of  It  Is  warranted  by  proof  showing 
that,  In  addition  to  his  account  with  a  certain  bank  as  city 
treasurer,  he  also  had  a  personal  account  with  the  bank, 
and  that  his  personal  account  was  from  time  to  time,  by 
direction  of  the  cashier,  credited  with  different  sums,  in 
amount  equivalent  to  Interest  at  five  per  cent,  per  annum 
on  the  average  dally  balance  of  his  account  as  treasurer; 
that  the  expense  account  of  the  bank  was  debited  with  the 
amount  so  credited  to  the  personal  account  of  defendant; 
that  the  amounts  so  credited  to  defendant  were  all 
checked  out  by  him;  and  that  these  various  amounts  were 
all  entered  in  defendant's  individual  pass  book,  which  was 
usually  balanced  once  a  month,  at  which  time  the  checks 
drawn  against  his  individual  account  were  returned  to 
him.— 5(ate  V,  McCauUy. 88 

EMINENT  DOMAIN.     See   Estoppel,  6;  Municipal  Cobpor- 

ATIONS,  18,  19. 
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1.  Laches  on  Part  of  Wife— Right  to  Maintenance,  The  fact 
that  a  wife  has  neglected  for  a  period  of  thirty  years  to 
make  demand  for  support  and  maintenance  upon  a  hus- 
band who  has  abandoned  her  does  not  work  an  estoppel 
against  her  right  to  maintenance.— ^im6{«  v.  KimhU 75 

2.  Same —  Conveyance  by  Husband  of  Community  Property. 
A  conveyance  of  community  lands  by  a  husband  to  a 
woman,  with  whom  he  was  living  In  adultery  as  his  wife, 
may  be  set  aside  In  an  action  by  the  lawful  wife,  when 
such  conveyance  had  been  made  for  the  purpose  of  de- 
frauding the  lawful  wife  and  the  grantee  had  knowledge 
of  the  marriage  relation  existing  between  her  grantcx*  and 
such  lawful  wife,  as  no  question  of  estoppel  can  arise  In 
such  a  case. — Id 75 

8.  Recital  in  Mortgage—Estoppel  of  Mortgagee,  The  recital 
in  a  mortgage  that  It  was  given  for  a  loan  will  not 
estop  the  mortgagee,  as  against  a  judgment  creditor  of  the 
mortgagor  claiming  a  Hen,  from  proving  that  It  was  In 
fact  a  purchase  money  mortgage,  when  there  Is  no  show- 
ing that  the  judgment  creditor  knew  of  such  recital  and 
acted  upon  the  faith  of  It  to  his  detriment — Bisbee  v, 
Carey 224 

4.  Re-Issuance  of  Paid  Warrants — Estoppel  of  City  by  Acts  of 
Officers.  A  city  Is  not  estopped  from  disputing  Its  liabil- 
ity upon  warrants  once  paid  by  Its  treasurer  and  subse- 
quently re-Issued  by  him,  from  the  fact  that  the  funds 
received  thereby  had  been  transferred  to  the  city's  credit. 
If  there  Is  no  proof  that  any  of  the  city  officers,  aside  from 
the  treasurer,  knew  that  the  warrants  had  been  once  paid 
and  subsequently  re-Issued  by  the  treasurer. —  Bardsley  v. 
SUmberg 243 

5.  By  Conduct.  Where  the  Insured  and  the  mortgagee  to 
whom  the  policy  of  Insurance  was  made  payable  as  his 
Interest  might  appear  joined  In  an  action  to  enforce  pay- 
ment for  loss,  In  which  the  complaint  alleged  ownership 
In  the  Insured,  the  Insured  and  his  attorneys  are  both 
estopped  from  setting  up  the  Invalidity  of  the  policy  as 
against  the  mortgagee  on  the  ground  that  the  Insured  had 

no  interest  in  the  premises. — Burrows  v,  McCalley 269 

6.  Acquiescence,  The  fact  that  judgments  for  damages  by 
reason  of  the  appropriation  of  land  had  been  awarded 
against   the  city  In   certain  condemnation   proceedings 
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would  not  estop  the  city  from  questioning  the  right  of 
another  claimant  to  judgment  under  similar  circum- 
stances.— Seavey  v.  Seattle 361 

7.  By  Deed.  A  grantee  who  assumes  the  payment  of  a  mort- 
gage debt  as  part  consideration  for  the  conveyance  of 
land,  is  estopped  to  dispute  the  validity  of  the  mortgage. 
Brown  v.  Elwell 442 

See  Appeal,  13;    Mandamus,  3;    Municipal   Cobpok- 

ATION8,  26. 

EVIDENCE. 

1.  Secondary  Evidence  —  AdmissibilUy.  Where  the  evidence 
in  a  case  shows  that  the  accused  is  in  possession  of  a 
document  which  is  needed  in  evidence,  the  state  is  not 
obliged  to  give  notice  to  produce  in  order  to  lay  the 
ground  for  the  introduction  of  secondary  evidence. —  State 

V.  MeCauley 88 

2.  Relevancy  —  Admissibility  of  Bank  Books  to  Show  Amount 
of  Checks  Drawn  by  Depositor.  The  production  of  checks 
drawn  on  a  bank  is  not  necessary  in  order  to  render  the 
books  of  the  bank  admissible  in  evidence  for  the  purpose 
of  showing  that  the  charges  made  upon  the  books  to  the 
account  of  defendant,  because  of  checks  drawn  thereon, 
are  proper,  when  the  proof  shows  that  defendant's  pass 
book  was  balanced  from  time  to  time  with  the  books  of 
the  bank  and  found  to  agree  therewith  and  that  thereafter 
the  pass  book  and  checks  were  returned  to  defendant. — Id.    88 

3.  Affidavits    Used   in    Another    Action  —  Admissibility.     Affi- 

davits charging  fraud,  used  in  an  action  of  attachment, 
are  inadmissible  in  evidence  in  another  action  between 
other  parties,  for  the  purpose  of  proving  fraud. —  Price 
Baking  Powder  Co.  v.  Rinear 96 

4.  Presumption  as  to  Malice.  Where  one  recklessly  makes 
defamatory  remarks  concerning  another,  stating  as  true 
what  he  does  not  know  to  be  true,  by  reason  of  anger  or 
spite,  malice  will  be  presumed. — Stewart  v.  Major 238 

5.  Action  Against  City—Notice  of  Claim.  Where  proof  that 
a  claim  of  damages  had  been  served  upon  a  city  is  ad- 
mitted without  objection,  the  presumption  arises  that  the 
service  fully  complied  with  the  charter  provision  requir- 
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ing  th^  claim  to  be  presented  to  the  council  and  filed  with 
the  clerk,  prior  to  action  thereon. — Sprcml  v.  Seattle 256 

6.  Relevancy  —  Impeachment  of  Witness.  In  an  action  for 
the  recovery  of  damages  for  Injuries  received  by  reason  of 
a  defective  sidewalk,  it  is  not  error  to  admit  testimony  on 
the  part  of  plaintiff  as  to  the  condition  of  the  walk  on 
the  next  day,  when  it  is  stated  that  the  sole  object  of  such 
testimony  is  for  the  purpose  of  impeaching  a  witness  for 
the  city  who  had  given  testimony  upon  that  subject. — Id.  256 

7.  Declarations  —  Expressions  of  Pain.  In  an  action  to  re- 
cover for  personal  injuries,  evidence  as  to  the  condition  of 
plaintiff  some  time  after  the  accident  and  his  exclama- 
tions of  pain  and  suffering  is  competent  and  material. 
Bothell  V.  Seattle. 263 

8.  Presumptions  —  AUomey's    Fee,      In  an  action  to  recover 

an  attorney's  fee  which  had  been  allowed  in  an  action, 
the  presumption  is  that  the  fee  was  fair  and  reasonable 
between  the  party  and  his  attorney  and  that  there  was  a 
contract  of  employment  between  them,  and  the  burden  is 
upon  defendant  to  overthrow  the  presumption  and  estab- 
lish that  the  compensation  was  to  be  paid  by  another 
than  the  nominal  plaintiff  in  the  original  action. —  Ramage 
V.  LittUjohn 386 

See  Corporations,  4 ;  Highways,  2;  Homicide,  5-11; 
MoHTOAOBs,  6;  N^eglioence;  Principal  and 
Agent;  Trdbts. 

EXCEPTIONS.     See  Appeal,  1,  6,  11,  29. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Appointment  —  Insufficiency  of  Showing — Effect,  The  in- 
sufficiency of  the  showing  made  for  the  appointment  of  a 
special  administrator,  under  Code  Proc,  §931,  is  nothing 
more  than  an  irregularity,  which  would  not  affect  the 
question  of  the  jurisdiction  of  the  court. —  State^  ex  rel. 
Warren  v.  Ayer 127 

2.  Final  Settlement  —  Compensation  of  Administrator.  Un- 
der Code  Proc,  §956,  authorizing  an  administrator  to  take 
possession  of  and  care  for  the  real  and  personal  estate 
of  a  decedent,  and  Code  Proc.,  §  1056,  providing  for  a  com- 
mission to  the  administrator  on  the  whole  estate  ac- 
counted for  by  him,  according  to  a  percentage  of  the 
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money  value,  an  administrator,  upon  final  accounting,  Is 
entitled  to  a  commission  upon  the  unsold  realty  of  the 
estate  according  to  its  actual  value  at  the  time  of  ac- 
counting, and  not  according  to  its  appraised  value  as  in- 
ventoried.—JJorfon  V.  Barto. .   675 

8. /Same  —  A\Xornty^%  Fees — Distribution — Order  of  Sale  to 
Pay  Costs.  An  administratrix  is  entitled  to  the  statutory 
commission  for  administering  upon  the  realty  belonging 
to  a  decedent's  estate  according  to  the  appraised  value 
thereof,  in  the  absence  of  any  showing  that  that  was  not 
its  actual  YBlue,— Wilbur  v.  Wilbur 683 

4.  Same  —  Attorney* s  Fees.  A  decedent's  estate  cannot  be 
charged  with  the  expense  of  attorney  fees  incurred  by  the 
administratrix  in  securing  her  appointment  as  such. — Id.  683 

5.  Same.  A  decedent's  estate  cannot  be  charged  with  an 
attorney's  fee  contracted  by  the  administratrix  for  liti- 
gating her  right  to  inherit,  in  an  attempt  by  her  to  estab- 
lish a  claim  as  sole  heir. — Id 683 

6.  Distribution  of  Estate.  A  decree  upon  distribution  of  an 
estate,  that  unless  the  parties  interested,  within  thirty 
days  from  the  entry  of  the  order,  paid  the  costs  of  ad- 
ministration, sufficient  of  the  real  estate  should  be  sold 
to  satisfy  the  same,  is  not  open  to  the  objection  of  being 

a  decree  distributing  the  estate  subject  to  a  lien. — Id  . . .  683 

7.  Same —  Lien  on  Estate  for  Commissions.  A  court  has  no 
authority  to  make  a  decree  of  distribution  of  real  estate 
subject  to  a  lien  in  favor  of  the  administrator  for  his  com- 
missions.— Horton  v,  Barto 675 

See  Appeal,  34,  35;  Mortoaoeb,  1 ;  Prohibition,  Writ 
OF,  4. 

FISHERIES. 

1.  Fishery  Regulations  —  Construction  of  Statutes.  Laws  1891, 
p.  171,  regulating  salmon  and  sturgeon  fishing,  and  Laws 
1893,  p.  15,  regulating  the  catching  of  salmon  and  provid- 
ing for  the  licensing  thereof  are  upon  the  same  subject 
matter,  and  should  be  construed  together  so  far  as  possi- 
ble.—fTaU-er  t;.  iS«on« 578 

2.  Same.  The  act  of  1893  limiting  the  right  to  licenses  for 
catching  salmon  to  residents  and  citizens  of  the  state  must 
be  interpreted  in  the  light  of  the  act  of  1891  providing  that 
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it  shall  be  unlawful  for  any  person  to  catch  salmcm  in  the 
waters  of  the  state  or  over  which  the  state  has  concur- 
rent jurisdiction,  unless  such  person  be  a  citizen  of  the 
United  States,  or  has  declared  his  intention  to  become 
such  one  year  prior  thereto,  and  has  been  for  six  months 
an  actual  resident  of  the  state.— /d 578 

S.  Same  — Legislative  Control  of  Waters.  The  legislature  has 
power  to  license  fishing  within  the  waters  of  the  state  and 
give  exclusive  control  for  the  period  of  one  year  for  the 
operation  of  fixed  appliances  therefor,  without  violating 
the  inhibition  against  granting  exclusive  privileges  to 
such  waters. — Id 578 

See  Injunction,  2. 

FORGERY. 

1.  YHiat  Constitutes—  UUering  False  Account.  Under  a  stat- 
ute defining  forgery  and  enumerating  the  subjects  thereof, 
the  use  of  the  words,  "other  instrument  in  writing,"  can- 
not be  construed  to  include  a  mere  account  or  statement 
of  indebtedness  of  one  person  to  another.  —  <State  v. 
Heaton 310 

2.  Same,  Under  §63,  Penal  Code,  defining  forgery  as  the 
act  of  **  every  ];>erson  who  shall  falsely  make,  .  .  . 
forge  or  counterfeit  .  .  .  any  record,  deed,  will,  codi- 
cil, bond,  writing  obligatory,  promissory  note  for  money 
or  property,  receipt  for  property  ...  or  assignment 
of  any  bond,  writing  obligatory,  or  promissory  note  for 
money  or  property,  or  any  other  instrument  in  writing," 
the  clause,  "  or  any  other  instrument  in  writing,"  has  as- 
signment as  its  antecedent,  and  must  be  construed  as 
meaning  instruments  of  like  character  with  "  bond,  writ- 
ing obligatory  or  promissory  note." — Id 310 

FRANCHISES. 

1.  Right  of  City  to  Revoke,  An  ordinance  granting  a  fran- 
chise is  in  the  nature  of  a  contract  and  It  is  not  in  the 
power  of  the  city  council  to  destroy  rights  and  property 
thus  granted  by  the  passage  of  an  ordinance  repealing  the 
franchise  ordinance.  —  Com7ii«rctaZ  Electric  Light  <fc  Power 
Co.  V.  Tacoma 661 

2.  Assignment.  The  rule  that  a  quasi  public  corporation 
cannot  assign  its  corporate  privileges  and  franchises  with- 
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out  legislative  assent,  does  not  apply  to  assignments  of 
franchises  granted  by  a  city  to  a.  corporation,  as  such 
franchises  or  privileges  belong  to  the  class  of  property 
that  may,  under  Oen.  Stat.,  §  1500,  be  bought,  held,  mort- 
gaged, sold  and  conveyed  by  corporations  organized  in 
accordance  with  the  laws  of  the  state.— /(f 661 

See  Injunction,  2, 3;  Municipal  Cobporations,  24, 25. 

FRAUD. 

1.  Action  on  Fraud  —  Contract  Between  Private  Parties  and 
Public  Corporation  —  Right  to  Inquire  Into  Capacity  of 
Parties.  In  the  consideration  of  questions  of  fraud  and 
misrepresentation  arising  upon  a  contract  for  the  sale  of 
property  by  a  private  corporation  to  a  municipal  corpora- 
tion, it  is  a  fact  properly  for  the  consideration  of  the  jury 
that  the  less  exert  business  capacity,  skill  and  experience 
may  be  with  the  municipal  corporation.  —  Tacoma  v,  Ta- 
coma  Light  &  Water  Co 468 

2.  Same  —  Reliance  on  Misrepresentation.  When  false  repre- 
sentations are  made  by  a  vendor  concerning  the  subject 
of  sale,  and  the  purchaser  has  no  knowledge  of  their  fal- 
sity and  has  been  reasonably  prudent,  but  such  statements 
are  not  so  openly  and  palpably  false  that  their  untruth  is 
apparent  to  an  ordinarily  prudent  person,  he  has  a  right 
to  rely  thereon,  and,  if  injured  in  consequence  of  such  re- 
liance, is  entitled  to  recover  damages. — Id 458 

3.  Same-- Evidence.  In  an  action  by  a  city  to  recover  dam- 
ages for  deceit  and  fraudulent  representations,  whereby  it 
was  induced  to  purchase  a  water  plant  at  a  price  greatly 
in  excess  of  its  value,  a  verdict  in  favor  of  the  city  is 
warranted  when  there  is  evidence  tending  to  show  that  the 
defendant  knowingly  made  false  representations  as  to  the 
amount  of  land,  the  miles  of  pipe  laid  and  the  quantity  of 
flow  of  water  included  in  the  plant;  also  false  statements 
as  to  the  original  expenses  of  the  plant  to  the  vendor  and 
the  net  income  derived  therefrom;  that  an  attorney  of  the 
defendant  was  president  of  the  city  council,  and  as  such 
worked  for  the  purchase  of  the  plant,  always  voting 
against  any  reduction  of  the  price  at  which  it  was  offered 
to  the  city,  and  receiving  pay  for  his  services  as  attorney 
proportioned  to  the  amount  of  purchase  price  paid  by 
the  city;     that  an  engineer  of  the  defendant  had  stated 
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as  a  positive  fact  that  the  dally  flow  of  water  from  certain 
springs,  upon  which  a  high  valuation  was  placed  in  the 
negotiations,  was  four  times  the  amount  actually  flowing 
therefrom;  and  that  the  representations  made  by  the  de- 
fendant and  its  agents  for  the  purpose  of  inducing  the 
sale,  had  been  believed  and  relied  on  by  the  city  council 
and  had  induced  that  body  to  enter  into  the  contract  of 
purchase. — Id 458 

4.  Same  —  Question  for  Jury  —  Materiality  of  RepreBentation. 
Whether  a  representation  as  to  vsQue  is  merely  an  ex- 
pression of  opinion,  or  an  affirmation  of  a  material  fact  to 

be  relied  upon,  is  a  question  for  the  jury. — Id 458 

5.  Same  —  Measure  of  Damages,  The  measure  of  damages 
for  false  representations  inducing  the  purchase  of  a  water 
and  light  plant  is  the  difference  between  the  whole  pur- 
chase price  paid  and  the  actual  value  of  the  whole  prop- 
erty at  the  date  of  sale,  when  the  sale  was  of  the  plant 
and  all  property  pertaining  thereto  as  an  entirety,  and 
there  was  no  agreement  between  the  parties  upon  the 
value  of  any  specific  portion. — Id 468 

See  Bills  and  Notes,  2 ;  Evidencb,  3 ;  Mortgages,  1 ; 
Pleading,  1 ;  Sale,  1,  2. 

FRAUDS,  STATUTE  OF.    See  Contbacts.  7. 

FRAUDULENT  CONVEYANCES. 

1.  Rights  of  Creditors — Payment  of  Valid  and  Invalid  Claims. 
Where  a  conveyance  is  made  by  a  debtor  for  the  payment 
of  several  debts,  some  valid  and  others  fraudulent,  and 
the  parts  are  clearly  severable,  the  conveyance  will  be 
sustained  as  to  those  creditors  holding  valid  claims.—  Vie- 

tor  V.  Olover 37 

2.  Same  —  Preferences,  A  conveyance  by  a  debtor  in  embar- 
rassed circumstances  of  all  his  property  for  the  payment 
of  certain  preferred  creditors  does  not  amount  to  a  gen- 
eral assignment  with  preferences,  which  is  voidable  under 
the  insolvency  statutes  of  this  state. — Id 37 

See  Estoppel,  2;  Pabtnership,  2. 
GARNISHMENT.    See  Appeal,  16. 


INDEX— Vol.  17.  719 


HIGHWAYS. 

1.  Establishment  Over  Tide  Lands.  Where  the  board  of  tide 
land  appraisers  had  no  power  under  the  existing  statute 
at  the  time  of  appraising  tide  lands  to  lay  out  and  plat 
streets  thereon,  and  there  is  nothing  on  their  plat  as  filed 
to  indicate  that  they  attempted  to  perform  such  an  act, 
a  subsequent  statute  validating  streets  theretofore  located 
and  platted  on  tide  lands,  has  no  application  to  the  cir- 
cumstances of  the  case.— Town  of  Ilwaco  v.  Hwaco  Ry.  <ic 
Nav,  Co 652 

2.  Same—Evidence.  Where  a  particular  tract  of  tide  land 
has  been  platted  and  appraised  by  the  board  of  tide  land 
appraisers  as  other  tracts  were  platted  and  appraised  and 
is  not  marked  as  a  street  nor  contains  any  intrinsic  evi- 
dence of  an  intent  on  the  part  of  the  board  to  lay  it 
out  as  a  street,  the  evidence  of  members  of  the  board  is 
inadmissible  for  the  purpose  of  explaining  and  contradict- 
ing the  plat—Jd 652 

HOMESTEAD. 

1.  How  Acquired.  The  mere  occupancy  of  a  dwelling-house 
as  a  residence  and  homestead  constitutes  a  selection  as  a 
homestead,  under  Code  Proc,  §481,  and  affords  notice  to 
subsequent  purchasers  or  incumbrancers,  of  the  right  to 
assert  the  exemption,  even  by  the  wife  in  the  separate 
property  of  the  husband.— ^nd«r«on  t;.  Stadlmann 433 

2.  Same  —  Mortgage  by  Husband  —  Rights  of  Wife.  A  mort- 
gage by  the  husband  alone  of  his  separate  property  in 
which  the  wife  has  a  right  to  claim  a  homestead  exemp- 
tion, is  void  as  to  her,  under  Code  Proc,  §  483,  providing 
that  no  mortgage  of  the  homestead  shall  be  valid  against 
the  wife,  unless  she  shall  join  therein.— /d 433 

3.  Abandonment.  A  failure  to  select  a  homestead  in  the 
manner  designated  by  Laws  1896,  p.  109,  does  not  estab- 
lish an  abandonment  of  the  homestead,  as  under  Code 
Proc.,  §  481,  the  selection  may  be  made  at  any  time  before 
sale.— /d 433 

4.  Incumbrance  of  Homestead.  A  mortgage  of  homestead 
premises  Joined  in  by  husband  and  wife  need  not  expressly 
mention  the  homestead  in  order  to  create  a  mortgage  lien 
thereon,  but  a  mortgage  in  the  ordinary  form,  purporting 
to  convey  the  whole  right,  title  and  interest  of  husband 
and  wife.  Is  sufficient —  Brown  v.  Elwell 442 
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1.  Assault  With  Intent  to  Kill — Instructions.  An  instruc- 
tion that  malice  includes  not  only  anger,  hatred  and  re- 
venge, "  but  any  other  unlawful  and  unjustifiable  motive," 
is  not  prejudicial,  when  the  succeeding  portions  of  the 
charge  immediately  qualify  and  explain  such  definition 
by  adding  that,  *'  a  thing  done  with  a  wicked  mind  and 
attended  with  such  circumstances  as  plainly  indicate  a 
heart  regardless  of  social  duty  and  fully  bent  on  mlschi^ 
indicates  malice  within  the  meaning  of  the  \b.w"— State 

v.  Dolan 499 

2.  Same.  An  instruction  is  misleading  and  liable  to  confuse 
a  Jury  as  to  the  distinction  between  murder  and  man- 
slaughter, when  it  charges  "  that,  if  without  such  provoca- 
tion as  is  apparently  sufficient  to  excite  reasonable  appre- 
hension, a  person  shoots  another  in  such  a  way  as  is 
likely  to  occasion  death,  although  he  had  no  previous  mal- 
ice against  the  person,  yet  he  is  presumed  to  have  had 
such  malice  at  the  moment  of  shooting,  and  if  death  re- 
sults from  such  shooting  it  will  be  murder."— /(i 499 

3.  Same.  In  a  prosecution  for  an  assault  with  intent  to  mur- 
der, the  intent,  as  well  as  the  assault,  is  a  necessary  ele- 
ment of  the  crime,  and  cannot  be  inferred  as  a  legal 
presumption  from  the  use  of  a  deadly  weapon;  conse- 
quently an  instruction  is  erroneous  in  such  a  case  which 
charges  that  if  the  defendant  did  shoot  the  prosecuting 
witness  and  that  the  natural  and  ordinary  consequences 
of  such  shooting  would  be  the  death  of  the  person  as- 
saulted, then  the  presumption  of  law  is  that  the  shooting 
was  done  with  intent  to  kill.— /d 499 

4.  Same— Intoxication  as  a  Defense.  While  voluntary  intoxi- 
cation is  not  an  excuse  for  a  crime  actually  committed, 
yet  where  a  crime  consists  of  an  act  and  of  an  intent  to 
perform  an  ulterior  act,  which  was  in  fact  not  accom- 
plished, intoxication  of  the  accused  may  be  considered  in 
determining  whether  he  actually  entertained  the  specific 
intent  charged.— Jd 499 

5.  Evidence.  Where  defendant  in  a  homicide  case  sets  up 
that  he  was  assaulted  by  deceased  with  a  club,  and  a  wit- 
ness who  was  upon  the  ground  immediately  succeeding 
the  killing  could  find  nothing  of  that  character  beyond  a 
piece  of  lath  sprinkled  with  blood,  the  lath  is  admissible 
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in  evidence  on  the  part  of  the  prosecution.  —  State  v,  Cush- 
ing 544 

6.  Same.  Testimony  of  a  witness  that  certain  holes  in  de- 
ceased's clothing  corresponded  to  the  holes  in  his  body  as 
seen  and  examined  by  the  witness  soon  after  the  homicide 
is  admissible  as  evidence  of  facts  and  not  merely  the  ex- 
pression of  an  opinion.— -/d 644 

7.  Same,  Proof  of  an  isolated  fact,  tending  to  show  the  great 
physical  strength  of  deceased,  is  inadmissible  where  self- 
defense  is  set  up  in  a  case  of  homicide,  when  such  alleged 
exhibition  of  strength  was  never  communicated  to  defend- 
ant, or  is  not  a  material  issue  in  the  case. — Id 544 

8.  Same  —  Threats.  A  remark  by  deceased  made  to  others 
than  defendant  that,  if  defendant  after  hiring  him  should 
undertake  to  run  him  off  with  a  shotgun,  one  or  the  other 
would  die,  does  not  constitute  a  threat;  and  the  manner 
of  deceased  in  using  such  language,  and  the  reason  the 
conversation  was  carried  no  further  on  that  subject  were 
properly  excluded  by  the  court.— /tf 644 

9.  Same.  When  self-defense  is  set  up  as  justifying  a  homi- 
cide, an  alleged  threat  by  deceased  which  was  not  com- 
municated to  defendant  is  inadmissible,  as  it  could  have 
no  influence  upon  his  mind  In  determining  the  danger  he 
believed  himself  to  be  in  at  the  time  of  the  alleged  attack 
upon  him  by  deceased.  (State  v.  Coella,  3  Wash.  99,  dis- 
tinguished).—7d 644 

10.  Same,  Evidence  of  threats  or  of  the  dangerous  character 
of  deceased  are  inadmissible  until  there  has  been  proof 
made  of  an  overt  act  of  attack  on  the  part  of  the  de- 
ceased, and  that  defendant's  life  was  in  apparent  immi- 
nent danger  therefrom. — Id 644 

IL  Same,  It  is  within  the  discretion  of  the  trial  Judge  to  de- 
termine when  a  proper  foundation  is  laid  for  the  introduc- 
tion of  threats,  and  that  necessarily  involves  the  discre- 
tion to  disregard  testimony  which  he  cannot,  under  the 
circumstances,  reasonably  believe. — Id 544 

12.  Instructions — Definition  of  Manslaughter.  The  fact  that 
the  court  in  explaining  to  the  jury  what  constitutes  man- 
slaughter states  that  if  the  killing  was  done  in  a  sudden 
excitement,  without  thinking  of  what  effect  his  act  may 
have  upon  his  adversary,  the  act  would  constitute  man- 

46—17  WA8H. 
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slaughter,  would  not  be  prejudicial  when  followed  by  the 
language  of  the  statute  defining  the  crime.— -Id 544 

HUSBAND  AND  WIFE. 

1.  Action  for  Maintenance.  A  wife  who,  without  cause,  has 
been  abandoned  by  her  husband,  may  maintain  an  action 
for  maintenace  independent  of  an  action  for  divorce. 

Kimble  v,  Kimble 75 

2.  Wife's  Separate  Estate — Inerease  of  Live  Stock,  Under 
Gen.  Stat,  S 1397,  investing  the  wife  with  a  separate  estate 
in  the  "  rents,  issues  and  profits  "  of  her  separate  prop- 
erty, she  is  entitled  to  the  increase  of  live  stock  belong- 
ing to  her;  and  such  increase  cannot  be  subjected  to  the 
debts  of  the  community  although  the  husband  may  have 
returned  the  stock  for  taxation  in  his  own  name  and  may 
have  otherwise  held  himself  out  as  owner  thereof,  when 
there  are  no  acts  on  the  part  of  the  wife  estopping  her 
from  claiming  the  stock  as  her  separate  property.— J3ar- 

ris  V,  Van  de  Vanter 489 

See  Estoppel,  1,  2;  Homestead,  1,  2. 

INJUNCTION. 

1.  ProUction  of  De  Facto  Officer.  The  superior  court  has  ju- 
risdiction to  restrain  by  injunction  any  interference  with 
a  de  facto  officer's  possession  of  office  by  an  adverse 
claimant,  but  cannot  in  such  action  determine  the  title 

to  the  office. — State,  ex  rel.  Fairbanka,  v.  Superior  Court 12. 

2.  Invasion  of  Rights  Under  Fishing  License  —  May  be  En- 
joined. A  license  to  fish  is  a  franchise  which  entitles  the 
holder  to  maintain  an  action  for  injunction  against  any 
Infraction  of  his  rights.— FTaZJter  v.  Stone 578 

3.  Same,  The  fact  that  any  trespass  upon  one's  rights  under 
a  franchise  constitutes  a  misdemeanor  punishable  crim- 
inally does  not  militate  against  the  holder's  right  to  pro- 
tection in  equity.— Id 578 

See  Prohibition,  Writ  of,  1. 

INSOLVENCY.    See  Feaudulent  Conveyances,  2;  Pabtnbb- 
SHip,  2 ;  Taxation,  9. 

INSTRUCTIONS.    See  Brokers,  1,  2;  Criminal  Law,  2-5,  10; 
Homicide,  1-4, 12 ;  Trial,  4. 
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INSURANCE. 

1.  Breach  of  Conditions — Change  of  Ownership,  A  policy  of 
fire  insurance  issued  to  a  mortgagee  will  not  be  invali- 
dated by  failure  to  notify  the  insurer  of  a  change  of  own- 
ership, as  required  by  the  policy,  where  such  change  oc- 
curs between  the  time  of  application  for,  and  the  issuance 
of,  the  policy. — Pioneer  Savings  dc  Loan  Co.  v.  Providence' 
Washington  Ins.  Co. 175 

2.  Same  —  Rights  of  Mortgagees.  Where,  pending  foreclosure 
proceedings,  a  deed  of  the  mortgaged  premises  is  deliv- 
ered to  the  mortgagee  upon  the  agreement  between  the 
parties  that  title  should  pass  to  the  mortgagee  only  on 
condition  that  the  title  be  approved  by  its  attorneys  and 
that  the  foreclosure  suit  be  dismissed  and  the  mortgage 
debt  satisfied,  the  mortgagee  is  entitled  to  treat  the  mort- 
gage as  in  full  force  until  the  dismissal  of  the  suit  and 
satisfaction  of  the  debt;  and,  in  case  of  a  loss  by  fire  be- 
tween the  delivery  of  the  deed  and  satisfaction  of  the 
debt,  under  a  policy  providing  for  payment  to  the  mort- 
gagee as  its  interest  may  appear,  the  right  of  the  mort- 
gagee to  recover  as  mortgagee  remains  unimpaired,  al- 
though the  policy  may  provide  that  a  change  in  ownership 
without  notice  to  the  insurer  would  invalidate  the  policy. 

Id 175 

3.  Condition  in  Policy  as  to  Ovmership  of  Premises—  Rights 
of  Mortgagee.  A  policy  of  fire  insurance  payable  to  a 
mortgagee  as  his  interest  may  appear  is  valid  as  to  him, 
although  procured  by  a  person  having  no  interest  in  the 
premises  insured,  and  the  policy  was  conditioned  that  it 
should  be  void  in  the  latter  case. — Burrows  v,  McCalley. . .  269 

4.  Same.  Where  a  policy  of  insurance,  conditioned  that  it 
should  be  void  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership,  is  procured  by  one  not 
having  title  to  the  premises,  the  insured  cannot  set  up 
the  invalidity  of  the  policy  in  an  action  against  him  to 
recover  the  proceeds  of  a  loss  by  a  mortgagee  to  whom 
the  policy  was  made  payable  as  his  interest  might  ap- 
pear.—/d 269 

INTEREST. 

Rate  Upon  Delinquent  Taxes.  The  fact  that  there  is  a  gen- 
eral law  in  the  state  limiting  interest  charges  within 
twelve  per  cent,  would  not  preclude  the  legislature  from 
authorizing  a  charge  of  fifteen  per  cent,  interest  upon  the 
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redemption  of  delinquent  tax  certificates.— iStato,  ex  rel. 
American  Savings  Union,  v,  Whittlesey 447 

INTERROGATORIES.     See  Appeal,  13;  Discovery;  Trial,  6. 

INTERVENTION.    See  Action  or  Suit,  1. 

JUDGES.    See  Costs  and  Fees,  1. 

JUDGMENT. 

1.  Rendition —Ordering  Sale  of  Vested  Remainder,  While 
the  vested  interest  in  an  estate  of  a  devisee  having  a 
future  right  of  possession,  but  no  beneficial  interest  mean- 
while, may  be  reached  by  his  creditors,  yet  where  an  ac- 
tion in  the  nature  of  a  creditor's  bill  is  brought  for  the 
purpose  of  subjecting  such  vested  interest  to  the  lien  of 
a  Judgment,  the  court,  in  ordering  sale  of  his  Interest  in 
the  estate,  is  warranted  in  decreeing  that  sale  be  post- 
poned until  his  intangible  interest  is  reduced  to  posses- 
sion, when  it  appears  that  an  immediate  sale  would  cause 
an  inequitable  sacrifice  of  his  property,  and  that  the  credi- 
tor would  be  compelled  to  wait  but  a  few  years  in  conse- 
quence of  such  postponement.— Jfear«  v.  Lamona 148 

2.  Conclusiveness  of  Judgment  —  Reassessment  for  Street 
Improvements.  In  an  action  to  enforce  the  collection  of 
a  re-assessment  upon  land  benefited  by  k  street  improv- 
ment,  in  pursuance  of  charter  and  statutory  provisions 
therefor,  the  decision  of  the  court  in  a  former  cause  de- 
claring the  original  assessment  invalid  for  any  reason,  is 
not  conclusive  of  any  fact  appearing  in  issue  at  the  trial 
upon  the  re-assessment.— iJyan  t;.  Town  of  Sumner 228 

3.  Vacating  Judgment  —  Excusable  Neglect.  Where  a  party 
to  a  mortgage  foreclosure  has  been  induced  not  to  appear 
and  interpose  a  meritorious  defense  by  reason  of  the  state- 
ment of  the  attorney  for  plaintiff  that  no  personal  judg- 
ment would  be  taken  against  him,  and  that  he  had  been 
made  a  party  defendant  merely  for  the  purpose  of  clear- 
ing the  record,  the  party  aggrieved  may  properly  pursue 
his  remedy  under  Code  Proc,  §221,  which  affords  relief 
from  a  judgment  taken  against  a  party  through  his  mis- 
take. Inadvertence,  surprise  or  excusable  neglect.— ^uZ/  v. 
ViniJig 352 

4.  Notice  of  Entry.     It  is  not  necessary  for  the  validity  of  a 
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decree  or  judgment  that  it  be  served  upon  any  party  to  the 
cause,  after  the  same  is  filed.  ^Western  Security  Co.  v.  La- 
fleur 406 

5.  Vacation  of  Judgment  —  Sufficiency  of  Application.  A  mo- 
tion to  vacate  a  decree  of  foreclosure  is  not  based  upon 
a  meritorious  defense,  when  the  mover  has  been  made  a 
party  to  foreclosure  proceedings  on  the  allegation  that  he 
claims  some  interest  or  lien  inferior  to  the  mortgage,  and 
his  answer  offered  in  support  of  his  motion  is  merely  a 
denial  on  information  and  belief  of  the  material  facts  in 
the  complaint  and  an  admission  that  he  claims  some  right 
or  lien  in  the  mortgaged  premises  without  setting  up 
what  such  interest  is. — Id ^. 406 

6.  Collateral  Attack  ^Judgment  in  Tax  Suit,  A  judgment  in 
a  suit  for  taxes,  where  the  court  has  jurisdiction  of  the 
subject  matter  and  of  the  parties,  is  not  subject  to  collat- 
eral attack  for  mere  irregularities. ITtzer  v.  Caufield 417 

See  Action  or  Suit,  2;  Appeal,  15,  17,  27;  Ogsts  and 
Fees,  3. 

JURISDICTION.  See  Executors  and  Administrators,  1; 
Justice  of  the  Peace;  Mandamus,  1;  Prohibi- 
tion, Writ  of,  3,  4. 

JURY. 

How  Summoned  After  Exhaustion  of  Panel.  Where  the  reg- 
ular panel  has  become  exhausted  before  the  completion  of 
the  jury,  the  court  is  authorized,  under  Laws  1895,  p.  140, 
§  3,  to  order  a  second  panel  of  jurors  to  be  drawn  and  sum- 
moned from  the  regular  jury  list,  and  is  not  required  to 
have  the  jury  completed  from  among  the  bystanders,  or 
by  the  issuance  of  an  open  venire. — State  v.  Cushing 644 

See  Trial,  6. 

JUSTICE  OP  THE  PEACE. 

Appeal— -How  Taken  ^Notice,  Under  Code  Proc,  §1631,  pro- 
viding that  an  appeal  from  a  justice  of  the  peace,  in  a  civil 
action,  shall  be  taken  **  by  filing  a  notice  of  appeal  with 
the  justice  and  serving  a  copy  on  the  adverse  party  or  his 
attorney,"  it  is  essential,  in  order  to  confer  jurisdiction  on 
the  superior  court,  that  the  notice  of  appeal  be  filed  with 
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the  justice  prior  to  the  service  of  a  copy  thereof  upon  the 
adverse  party— iS<a<«,  ex  rel.  AUadio  v.  Superior  Court 54 

See  Prohibition,  Writ  of,  3. 

LANDLORD  AND  TENANT. 

Covenant  to  Keep  in  Repair — Tenant^ s  Duty  to  Rebuild.  A 
covenant  in  a  lease  that  the  lessee  "  will  maintain  the 
said  mill  machinery  and  buildings  in  as  good  condition 
and  repair  as  the  same  are  now  in,  and  return  the  same 
to  lessor  at  the  expiration  or  termination  of  this  lease  in 
as  good  condition  as  the  same  are  now  in,  reasonable  wear 
and  tear  from  ordinary  use  alone  excepted,"  imposes  the 
duty  on  the  lessee  to  rebuild  in  case  of  the  destruction  of 
the  buildings  by  accidental  fire. — Armstrong  v,  Maybee.. .    24 

LARCENY. 

Embezzlement  by  Agent.  The  fact  that  an  agent  is  entitled 
to  a  commission  upon  goods  consigned  to  him  for  sale  the 
title  of  which  is  to  remain  in  the  consignor,  would  not 
give  him  a  Joint  title  with  his  consignor  in  the  proceeds 
of  sales  to  such  an  extent  as  to  protect  him  from  the  op- 
eration of  the  statute  making  larceny  by  an  agent  a  fel- 
ony.— Brandenstein  v.  Way. 293 

LIBEL  AND  SLANDER. 

1.  Slander^  Charges  of  Whoredom,  Under  Code  Proc,  §798, 
making  every  charge  of  fornication  or  whoredom  falsely 
made  against  a  female  actionable  as  slanderous,  such  com- 
munications to  third  parties  as,  "  She  is  nothing  but  an 
old  whore,"  "  This  woman  acknowledges  that  you  sleep 
with  her  every  night  and  I  have  reason  to  know  that  you 
are  not  the  only  one,"  and  "She  is  an  objectionable  char- 
acter; that  man  Adams  is  keeping  her,"  if  false  entitle  the 
woman  injured  thereby  to  a  right  of  action  for  defama- 
tion of  character. — Stewart  v.  Major 288 

2.  Same— Privileged  Communications.  Defamatory  words 
spoken  of  another  to  an  officer  of  the  law  are  not  priv- 
ileged communications,  unless  made  for  the  purpose  of 
preventing  a  crime  or  for  the  purpose  of  detecting  and 
bringing  a  criminal  to  punishment — Id 238 

See  Evidence,  4;  Pleading,  5. 
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LIENS.  See  Action  or  Suit,  1,  2;  Chattel  Mortgages;  Ex- 
ecutors AND  Administrators,  6,  7 ;  Logs  and  Log- 
ging; Mechanics'  Liens;  Mortgages,  1,  2,  7,  8, 
10;  Vendor  and  Purchaser. 

LIMITATION  OF  ACTIONS. 

1.  Assessment  for  Street  Improvements  —  Enforcement  — 
When  Barred.  The  bar  of  the  statute  of  limitations  upon 
an  action  to  enforce  collection  of  a  street  assessment  does 
not  apply  until  the  city  has  made  a  valid  assessment,  or 
re-assessment,  which  can  be  enforced. — Bowman  v.  Colfax  344 

2.  Same—WJien  Begins  to  Run.  Although  the  statute  of  lim- 
itations should  be  regarded  as  commencing  to  run  from 
the  time  a  cause  of  action  could  have  been  perfected  by 
the  exercise  of  reasonable  diligence,  yet  the  time  that  a 
city  was  in  good  faith  proceeding  with  an  invalid  assess- 
ment scheme  should  be  excluded,  and  the  bar  only  deemed 
to  commence  running  from  the  expiration  of  that  time. 

Id 844 

3.  Same,  Under  the  act  of  1895  (Laws  1895,  p.  270),  extend- 
ing the  statute  of  limitations  in  actions  for  the  enforce- 
ment of  assessments  for  street  improvements  to  ten  years, 
and  making  it  applicable  to  existing  causes  of  action, 
which  had  accrued  while  a  two-year  limitation  was  in 
force,  the  right  of  the  city  to  proceed  with  the  assess- 
ments, and  of  warrant  holders  to  compel  the  enforcement 
of  the  assessment  scheme,  would  be  exteifded  for  ten  years 
longer  in  all  cases  in  which  the  bar  of  the  former  statute 
had  not  been  completed  at  the  time  of  taking  effect  of  the 
later.— Id 344 

4.  Enforcement  of  Assessment  for  Street  Improvements  — 
What  Statute  Governs.  Actions  to  enforce  collection  of 
assessments  by  foreclosure  of  the  lien  upon  the  property 
benefited  were,  prior  to  the  passage  of  the  act  of  March 
20,  1895,  prescribing  a  ten-year  limitation,  governed  by 
Code  Proc,  §  120,  which  provides  that  "  an  action  for  re- 
lief not  hereinbefore  provided  for  shall  be  commenced 
within  two  years  after  the  cause  of  action  shall  have  slc- 
crued.  "—/Scattfe  v.  De  Wolfe 349 

5.  Revival  of  Barred  Action.  The  act  of  March  20,  1895. 
(Laws  1895,  p.  270),  prescribing  a  ten-year  limitation  upon 
actions  to  enforce  the  collection  of  assessments  for  street 
improvements  does  not  revive  the  right  of  action  in  cases 
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where  the  bar  of  the  former  statute  fixing  a  two-year 
limitation  had  become  complete. — Id 349 

6.  lUmoval  of  Bar  by  Payment — Open  Account.  Where  the 
several  items  of  an  account  have  been  furnished  under  an 
agreement  that  payment  would  be  made  therefor  when- 
ever the  earnings  from  the  operation  of  a  line  of  railway 
would  permit,  the  different  items  composing  the  account 
would  constitute  a  single  legal  demand,  and  a  partial  pay- 
ment applied  thereon  within  the  period  limited  by  statute 
for  the  commencement  of  action  thereon  would  operate  to 
extend  the  bar  of  the  statute  from  the  date  of  such  pay- 
ment as  to  the  whole  account — Bellingham  Bay  Imp. 
Co,  V,  Fairhaven,  etc.,  Ry.  Co  871 

7.  Equitable  Remedies—Laches.  The  right  to  priority  of  lien 
over  a  mortgage  debt  in  favor  of  a  claim  for  supplies  fur- 
nished a  railway  company  is  not  lost  by  laches  in  assert- 
ing it«  if  an  action  at  law  to  enforce  the  demand  has  not 
been  barred  by  the  statute  of  limitations. — Id 371 

S.  How  Raised  —  Pleading.  The  defense  of  the  statute  of 
limitations  is  properly  raised  by  answer,  instead  of  by  de- 
murrer, when  the  defect  does  not  clearly  appear  on  the 
face  of  the  complaint. — Damon  v.  Leque 678 

9.  By  Wfiom  Defense  May  Be  Raised.  Where  a  mort- 
gage has  been  foreclosed  without  including  certain  parties 
claiming  an  interest  in  the  premises,  and  a  subsequent 
suit  is  brought  against  the  omitted  parties  to  foreclose 
their  interest,  the  fact  that  the  claim  secured  by  mortgage 
had  been  merged  in  the  judgment  in  the  original  foreclos- 
ure proceeding  would  not  deprive  them  of  the  right  to 
plead  the  statute  of  limitations  against  the  claim. — Id. .  673 

See  MoBTGAGBs,  8. 

LOOS  AND  LOGGING. 

1.  Foreclosure  of  Stumpage  Lien — Immaterial  Variance.  In 
an  action  to  foreclose  a  lien  upon  sawlogs,  where  no  rights 
of  third  parties  are  involved,  the  allegations  of  the  com- 
plaint showing  that  the  contract  was  to  pay  "  the  sum  cus- 
tomary and  usual  for  saw  logs  in  that  vicinity,  to-wit,  the 
sum  of  one  dollar  per  thousand  feet,  which  said  sum  was 
a  reasonable  price  for  stumpage  in  said  vicinity  at  said 
time,"  while  the  notice  of  lien  sets  out  that  the  defendants 
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"  agreed  to  pay  one  dollar  per  thousand  feet  stumpage" 
to  plaintiff,  constitutes  but  an  immaterial  variance.  ^Ifar- 
leUe  V.  Crawford    603 

2.  Same.  A  description  of  saw  logs  in  a  lien  notice  as 
marked  "Cs  and  O/'  when  they  were  in  fact  marked  ^ 
is,  as  between  the  original  parties,  when  the  logs  in  con- 
troversy were  actually  cut  upon  plaintiff's  premises  and 
no  rights  of  innocent  third  parties  are  involved,  an  imma- 
terial variance,  under  the  provisions  of  Laws  1893,  p.  433, 
§  15,  which  provides  that  no  mistake  or  error  in  the  state- 
ment of  the  demand,  nor  in  the  description  of  the  prop- 
erty, shall  invalidate  the  lien,  unless  the  court  finds  such 
mistake  made  with  intent  to  defraud,  or  that  an  innocent 
third  party  has  become  the  bona  fide  owner  of  the  property 
liened  upon,  etc. — Id 603 

3.  Foreclosure  of  Lien  —  Attorney  Fees,  Laws  1893,  p  433, 
§  17,  providing  that  the  court  shall  allow  a  reasonable  at- 
torney's fee  upon  foreclosure  for  each  person  claiming  a 
logger's  lien,  is  not  unconstitutional  in  any  sense,  but  is 
permissible  upon  the  same  theory  that  costs  are  allowed. 
Ivall  V.  Willis 645 

4.  Same -- Assignment  of  Lien.  An  offer  by  the  purchaser  of 
saw  logs  to  pay  a  lienor  the  amount  of  his  claim  for  labor 
thereon  if  he  would  assign  his  claim  to  the  purchaser  is  a 
conditional  tender  of  the  sum  due  and  insufficient  to  de- 
feat the  lienor's  claim  for  costs  and  attorney  fees  upon 
foreclosure. — Id 645 

See  Contracts,  1 ;  Damages,  1. 

MANDAMUS. 

1.  When  May  Issue— To  CouHs.  Mandamus  is  the  proper 
remedy  to  compel  a  court  to  proceed,  where  its  Jurisdiction 
is  manifest,  and  it  evades  hearing  the  proceeding  by  hold- 
ing that  it  has  no  jurisdiction.  —  jSto<e,  ex  rel  Smith,  v. 
McClinton 45 

2.  When  Lies  —  Compelling  Payment  of  City  Warrants.  Man- 
damus will  lie  to  compel  the  payment  of  warrants  only 
when  the  action  presents  merely  a  question  of  law,  or 
involves  questions  of  fact  which  are  conceded  and  pre- 
sents substantially  a  question  of  law  upon  such  conceded 
facts. — Bardsley  v.  Sternberg 243 
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3.  Same,  Mandamus  to  compel  the  payment  of  warrants, 
will  not  He  when  the  claim  involves  a  question  of  estoppel. 

Id 248 

4.  To  City  Officers  —  Collection  of  AsBestmenU,  The  holder 
of  a  warrant  drawn  upon  a  special  fund  to  be  raised  from 
assessments  made  for  a  street  improvement  may  by  man- 
damus compel  the  city  officers  to  proceed  with  the  collec- 
tion of  the  assessments.  —  Oerman- American  Savings  Bank 

V.  Spokane 315 

5.  Same,  In  case  the  remedy  by  mandamus  prove  inade- 
quate, a  court  of  equity  has  power  to  make  and  enforce 
the  assessment.— J(2 815 

6.  To  County  Auditor — Pleading.  In  mandamus  to  compel 
the  auditor  to  draw  a  warrant  for  a  claim  allowed  by  the 
county  commissioners,  where  the  complaint  sets  forth  that 
the  claim  was  duly  and  legally  presented  to  the  board  of 
county  commissioners,  that  they  duly  and  legally  passed 
upon  the  same  and  that  the  amount  claimed  was  duly  ap- 
proved by  the  board,  the  auditor  cannot  demur  thereto  on 
the  ground  that  the  complaint  is  not  in  such  form  as  to 
enable  him  to  raise  an  issue  of  fact  as  to  the  merits  of 
the  claim  and  the  rightfulness  of  the  items  charged  for, 
but  if  there  are  any  legal  objections  to  the  payment  of  the 
claim,  they  should  be  set  up  by  answer.  —  State^  ex  rel. 
Sheehan,  v.  Headlee 637 

See  Tide  Lands,  2. 

MASTER  AND  SERVANT. 

1.  Injuries  to  Servant  —  Defective  Appliances.  The  receiver 
of  an  electric  railway  company  is  liable  for  injuries  to 
an  employee  resulting  from  the  breaking  of  a  trolley  wire, 
which  he  was  repairing,  and  which  had  been  weakened 
by  having  kinks  in  it  pounded  out,  when  the  condition 
of  the  wire  was  known  by  the  master  and  not  by  the  ser- 
vant.— Dixon  V,  Bailsman 304 

2.  Same  —  ContHbutory  Negligence,  An  employee  is  not  guilty 
of  contributory  negligence  as  a  matter  of  law,  from  the 
fact  that,  in  drawing  on  a  trolley  wire  for  the  purpose  of 
getting  it  into  proper  position,  he  had  mounted  a  box 
upon  top  of  a  construction  car,  and,  owing  to  the  rotten 
condition  of  the  wire,  which  was  unknown  to  him,  it 
parted  and  threw  him  to  the  ground,  when  the  methods 
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and  appliances  used  by  him  were  such  as  were  usually 
employed  in  that  kind  of  work,  and,  while  his  elevated 
position  was  not  necessary  for  all  the  details  of  the  re- 
pairs, It  was  necessary  to  the  proper  completion  of  the 
work.— Id '. 304 

3.  Liability  of  Master  for  Injuries  to  Servant  —  Defective  Ap- 
pliances, Where  a  complaint  for  personal  Injuries  re- 
ceived from  the  wreck  of  an  engine  charges  that  defendant 
carelessly  and  negligently  failed  to  provide  a  safe  road- 
bed and  a  safe  and  suitable  engine  to  do  the  work  by  rea- 
son of  Its  being  too  heavy  for  the  road,  and  carelessly 
and  negligently  permitted  the  grades  and  curves  In  the 
road  and  especially  the  fills  and  embankments  thereon  to 
be  and  remain  too  narrow,  and  permitted  the  road  to  be- 
come and  remain  out  of  repair  and  permitted  the  ties  on 
which  the  rails  rested  to  become  rotten  and  loose,  so  that 
the  road  was  unnecessarily  dangerous  and  unsafe,  the  fact 
that  the  engine  first  left  the  track  In  a  cut  before  It 
reached  and  plunged  over  the  embankment.  If  a  variance 

at  all,  would  be  an  Immaterial  one.—Walker  v.  McNeill. . .  582 

4.  Same -- Assumption  of  Risks.  In  an  action  against  the 
master  for  Injuries  to  the  servant,  assumption  of  the  risk 
of  employment  Is  a  matter  of  defense  to  be  pleaded  and 
proven,  and  if  not  urged  In  the  court  below  cannot  be 
raised  as  ground  of  objection  to  an  Instruction  that  It 
falls  to  Include  such  matter  as  an  element  for  considera- 
tion upon  the  question  of  negligence  or  contributory  negli- 
gence of  the  parties. — Id 582 

6.  Same  —  Reasonable  Care.  The  question  of  whether  defend- 
ant has  used  reasonable  care  and  prudence  in  sending  a 
heavy  engine  over  the  road.  In  the  condition  of  the  track 
at  the  time,  is  properly  one  for  the  jury. — Id 582 

6.  Same.  Reasonable  care  has  reference  to  all  the  circum- 
stances and  conditions  surrounding  the  railroad  and  Its 
operation,  the  amount  of  traffic,  the  expense  attending 
the  precautions  which  should  be  used,  and  the  purpose  of 
the  road.— /d 582 

7.  Master's  Knowledge  of  Defective  Appliances  —  Question  for 
Jury.  The  fact  that  a  majority  of  the  ties  in  a  railroad 
bed  were  rotten  at  a  point  where  an  engine  was  derailed, 
that  they  were  so  decayed  that  the  spikes  holding  the  rails 
upon  the  ties  were  loose  and  easily  slip];>ed  out,  permitting 
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the  rails  to  spread  In  case  of  considerable  pressure,  and 
that  defendant  had,  or  ought  to  have  had,  knowledge  of 
this  condition,  is  such  proof  of  negligence  as  to  preclude 
the  court's  taking  the  case  from  the  Jury.— /d 582 

MECHANICS'  UBNS. 

Priority  Over  Mortgage  —  Enforcement.  Under  Laws  1893,  p. 
33,  §§  4,  5,  providing  that  when  a  claim  of  lien  for  lahor  or 
material  performed  or  furnished  upon  a  building  Is  filed 
within  ninety  days  from  the  date  of  cessation  of  the  per- 
formance of  such  labor  or  of  the  furnishing  of  such  mate- 
rial, the  lien  shall  be  preferred  to  any  lien,  mortgage  or 
other  incumbrance  which  may  attach  subsequently  to  the 
time  of  the  commencement  of  the  performance  of  the 
labor  or  the  furnishing  of  the  material,  when  a  claim  of 
lien  for  labor  is  filed  within  the  statutory  time,  the  lien 
therefor  relates  back  to  the  time  of  commencement  of  the 
labor  and  has  priority  over  a  mortgage  subsequently  ex- 
ecuted on  the  premises,  although  the  claim  of  lien  may 
not  be  filed  until  after  foreclosure  proceedings  have  been 
instituted  by  the  mortgagee  and  after  notice  of  lis  pendens 
filed. — Xason  v.  Northwestern  Milling  &  Power  Co 142 

See  Action  or  Suit,  1. 
MINES  AND  MINERALS.    See  Bbokbrs,  1 ;  Contracts,  7. 

MORTGAGES. 

1.  Administrator's  Release  of  His  Own  Mortgage  Due  EstcUe 
—Rights    of  Subsequent  Mortgagee.       The  cancellation  by 

an  administrator  of  his  ovm  mortgage  due  to  the  estate 
which  he  represents,  not  for  the  purpose  of  applying  any 
moneys  due  thereon  to  the  benefit  of  the  estate,  but  for 
the  purpose  of  procuring  an  individual  loan  by  means  of 
another  mortgage  upon  the  property  released,  is  void,  and 
of  no  effect  against  the  priority  of  the  mortgage  lien  ex- 
isting in  favor  of  the  estate,  even  if  the  subsequent  mort- 
gagee may  have  had  no  intention  of  colluding  with  the 
administrator  in  the  perpetration  of  a  fraud  in  such  dis- 
position of  the  trust  estate^  but  at  the  same  time  had 
knowledge  of  facts  sufficient  to  apprise  him  of  the  fraud. 
EorStham  v.  Landon 48 

2.  Satisfaction  of  Mortgage  —  Right   to  Reinstatement  Against 
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Subsequent  Lien,  Where  a  first  mortgagee  has  released 
his  mortgage  of  record,  sarrendered  his  note  to  the 
mortgagor,  and  taken  a  deed  to  the  property  under  the 
mistaken  belief  that  there  were  no  other  incumbrances 
on  the  premises,  while  in  fact  there  was  a  second  mort- 
gage thereon,  the  first  mortgagee  is  entitled  as  against 
the  debtor  and  the  second  mortgagee  or  the  assignee  of 
the  latter  with  notice,  to  be  restored  to  his  original  rights 
and  Hen  on  the  premises  by  a  court  of  equity. —  Nommen- 
8on  V.  Angle 394 

3.  Foreclosure  of  Mortgage  —  Pleading.  An  allegation  in  a 
complaint  for  foreclosure  of  a  mortgage  that  one  of  the 
defendants  **  claims  some  interest  in  or  title  to  said  prop- 
erty inconsistent  with  the  rights  of  the  plalntlfF,"  does 
not  amount  to  an  allegation  of  adverse  title,  when  taken 
in  connection  with  other  allegations  of  the  complaint 
which  show  that  the  intent  of  the  pleader  was  to  charge 
that  such  Interest,  whatever  it  might  be,  was  subordinate 

to  that  of  plaintiff.— A'tzer  v.  Caufield 417 

4.  Same — Demurrer.  The  denial  of  a  motion  to  strike  alle- 
gations of  a  reply  constituting  a  collateral  attack  upon  a 
Judgment  is  not  error,  as  the  objection  on  that  ground 
should  be  taken  by  demurrer,  which  would  raise  the  ques- 
tion of  the  sufficiency  of  the  facts  stated  to  show  that  the 
Judgment  was  void,  since  it  is  only  void,  and  not  errone- 
ous. Judgments  that  may  be  collaterally  attacked. — Id, .  417 

6.  Same  —  Paramount  Title.  A  tax  title  acquired  under  sale 
decreed  by  a  court  of  competent  jurisdiction  is  a  title  para- 
mount and  hostile  to  that  of  a  mortgagor  and  cannot  be 
litigated  in  a  suit  for  the  foreclosure  of  a  mortgage.— /d. .  417 

6.  Assignment  — Pleading  and  Proof.  Where  a  complaint  in 
foreclosure  alleges  that  plaintiff  is  the  owner  and  holder 
of  the  note  and  mortgage  sued  on  by  purchase  and  as- 
signment for  a  valuable  consideration,  the  complaint  is 
sufficient,  in  the  absence  of  a  motion  to  make  more  defi- 
nite, to  warrant  the  admission  in  evidence  of  an  assign- 
ment by  the  mortgagee  corporation  to  an  Individual,  and 
an  assignment  by  the  latter's  administrator  to  the  plain- 
tiff, the  death  of  plaintiff's  assignor  having  been  estab- 
lished by  the  introduction  of  a  certified  copy  of  the  grant 
of  letters  of  administration  upon  his  estate.  —  Brovm  v. 
Elwell 442 
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7.  Mortgage  of  Railway  Property  —  Sufficiency  of  Description. 

A  mortgage,  decree  of  foreclosure,  and  sheriff's  deed  cov- 
ering the  property  of  a  railway  company,  which  describes 
the  property  as  all  the  property,  real,  personal  and  mixed, 
now  owned  or  hereafter  to  be  acquired  b^  said  railway 
company,  will  not  create  a  lien  upon  or  pass  title  to  a 
piece  of  real  estate  owned  by  the  railway  company  but  not 
used  by  it  in  connection  with  the  operation  of  it«  road, 
as  against  a  purchaser  of  such  real  estate  from  the  mort- 
gagor.— National  Bank  of  Commerce  v.  Lock 628 

8.  Revivor  of  Mortgage  after  Bar  of  Limitation  has  Accrued, 
A  mortgagor  cannot,  by  means  of  a  partial  payment  after 
the  bar  of  the  statute  of  limitations  has  become  complete, 
revive  the  mortgage  as  against  another  party  who  had 
purchased  the  lands  but  was  not  obligated  to  pay  the  debt. 
Damon  v,  Leque 578 

9.  Foreclosure  —  Statute  Governing  Sale.  That  it  was  the  in- 
tent of  the  legislature  to  include  the  subject  of  mortgage 
foreclosures  in  the  body  of  an  act  relative  to  sales  of  prop- 
erty under  execution  and  decree  sufficiently  appears  from 
a  provision  therein  that  "  in  case  of  foreclosure  of  mort- 
gages or  other  liens  nothing  shall  prevent  the  sale  of  the 
entire  premises  Included  within  the  mortgage  or  lien." 

— Swinburne  v.  Mills 611 

10.  Priority  of  Lien—  Waiver.  The  rule  of  law  giving  a  pur- 
chase money  mortgage  priority  over  another  mortgage 
given  by  the  purchaser  at  the  same  time,  may  be  waived 
by  agreement  of  the  vendor,  according  to  the  other  mort- 
gage the  superiority  of  lien.— Skeel  v.  Christenson 649 

See  Action  or  Suit,  2,  3;  Appeal,  17, 19;  Constitutional 
Law,  2;  Contracts,  5;  Estoppel,  3,  7;  Homestead, 
4;  Insurance,  2,  4;  Limitation  of  Actions,  9;  Me- 
chanics' Liens;  Railroads;  Statutes,  6,  11. 

MUNICIPAL  CORPORATIONS. 

1.  City  Warrants— Payable  in  Gold.  In  the  absence  of  legis- 
lative restriction  a  city  has  power  to  make  its  warrants 
drawn  on  a  special  fund,  in  payment  of  borrowed  money, 
payable  in  gold  coin,  although  the  sums  paid  into  the 
fund  may  be  payable  in  any  kind  of  lawful  money. — Ken- 
yon  V.  Spokane 57 

2.  Same,    Laws  1895,  p.  297,  authorizing  municipalities  to 
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provide  temporary  funds  for  current  expenses  in  antici- 
pation of  future  revenues,  and  providing  for  the  payment 
of  the  obligations  issued  therefor  in  lawful  money  of  the 
United  States,  does  not  apply  to  warrants  issued  to  refund 
an  outstanding  warrant  indebtedness.— /d 57 

3.  Same— Periodic  Payment.  A  city  has  power,  in  the  ab- 
sence of  legislative  restriction,  to  make  its  warrants, 
drawn  on  a  special  fund  derived  from  the  receipts  of  its 
water  works  system,  payable  at  yearly  periods.— Jd 57 

4.  Funding  of  Warrants  —  Effect  on  Obligation  of  Contracts. 
The  refunding  by  a  city  of  interest-bearing  warrants  which 
had  been  issued  for  money  borrowed  to  construct  a  water 
works  system,  under  an  ordinance  which  provided  that 
sixty  per  cent,  of  the  revenues  derived  from  the  receipts 
of  the  system  should  be  set  aside  for  the  payment  of  the 
original  warrants,  is  not  a  violation  of  the  contractual 
rights  of  the  holders  of  the  original  warrants,  although 
they  may  have  had  in  contemplation  the  length  of  time 
the  warrants  would  probably  run,  when  they  advanced  the 
moneys  for  which  they  were  issued. — Id 57 

5.  Same  —  Repeal  of  Ordinance  Authorizing  Warrants,  The 
repeal  of  an  ordinance  under  which  outstanding  valid 
warrants  have  been  issued,  would  not  affect  the  right  of 
the  holders  to  payment. — Id 57 

6.  Assessment  for  Street  Improvement  —  Validity.  Where 
an  assessment  for  a  street  improvement  must  be  made  in 
proportion  to  frontage  thereon  and  in  accordance  with 
the  benefits  received  by  the  property  assessed,  an  assess- 
ment against  a  tract  of  forty  acres,  wholly  unplatted  and 
used  exclusively  for  farm  purposes,  is  invalid,  when  only 
a  portion  of  the  land  abuts  upon  the  improvement. — Ryan 

v>  Town  of  Sumner, 228 

7.  Same,  In  assessing  land  according  to  benefits,  it  is  not 
competent  to  tax  land  not  fronting  on  the  improvement, 
or  to  take  into  consideration  the  benefit  such  portion 
might  derive  by  improving  the  street  in  front  of  other 
portions.— /d 228 

8.  City  Warrants  —  Negotiability.  Warrants  issued  by  a  city 
are  not  negotiable  in  the  sense  of  excluding  inquiry  into 
the  legality  of  their  issue  or  of  excluding  defenses  thereto, 
and  a  subsequent  holder  does  not  occupy  the  position  of  an 
innocent  purchaser. — Bardsley  v.  Sternberg 243 
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9.  Same  —  Re-issuance  After  Payment  A  city  treasurer  has 
no  authority  to  obtain  the  warrants  of  the  city  by  paying 
the  city's  money  therefor,  and  then  subsequently  re-issue 
the  warrants  to  purchasers;  and  in  such  case  the  city, 
in  the  absence  of  knowledge  or  ratification  of  such  action, 
is  not  liable  on  the  warrants,  but  the  right  of  action  of 
the  purchasers  is  against  the  treasurer. — Id 248 

10.  Same.  Where  a  city  treasurer  has  paid  out  the  city's 
money  to  obtain  its  warrants  from  holders  thereof,  his 
Intention  to  carry  them  as  cash  and  afterwards  re-issue 
them  to  third  parties  would  not  defeat  the  city's  right 

to  treat  the  matter  as  a  payment  of  such  warrants. — Id. .  243 

11.  Sam^.  The  duties  of  a  city  treasurer  are  fixed  by  law  and 
all  parties  dealing  with  him  are  bound  to  take  notice  of 
the  limitation  upon  his  powers,  and  that  as  such  he  has 
no  authority  to  issue  municipal  obligations,  nor  to  re- 
issue city  warrants  once  paid  by  him.— Id 243 

12.  Bight  of  City  Council  to  Fix  Salaries  —  Limitation  of 
Power.  Salary  warrants  issued  by  the  city  of  Tacoma  in 
pursuance  of  an  ordinance  of  the  city  council  fixing  sal- 
aries, under  the  provisions  of  the  freeholders'  charter  of 
of  1890  delegating  such  power  to  the  city  council,  are  il- 
legal, since  the  act  enabling  the  city  to  frame  its  own 
charter  required  that  the  salary  of  elective  officers  be  pro- 
vided for  in  the  charter  itself.^/tf 248 

13.  Liability  for  Defective  Sidewalk.  The  fact  that  a  city  has 
granted  a  permit  to  the  owner  of  abutting  property  to  ex- 
cavate a  sidewalk,  will  not  excuse  the  city  for  his  acts  in 
rendering  it  unsafe  and  dangerous  to  the  public,  if  the  city 
had  either  actual  or  constructive  notice  of  its  condition 
and  failed  to  cause  it  to  be  made  safe. — Sproul  v.  Seattle. .  256 

14.  Street  Improrem^^nt  —  Liability  of  General  Fund.  When 
a  municipality  has -reached  the  limit  of  its  indebtedness, 
there  can  be  no  general  liability  contracted  or  established 
on  account  of  the  expense  of  street  improvements. — Ger- 
man-American  Savings  Bank  v.  Spokane 316 

15.  Same.  Where  there  is  no  power  in  a  municipality  to 
construct  street  improvements  out  of  the  general  fund, 
it  cannot  be  made  liable  for  a  failure  to  provide  a  special 
fund.— /d 315 

16.  Same.    Where  the  cost  of  a  street  improvement  is  to  be 
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paid  out  of  a  special  fund  raised  by  the  city  from  assess- 
ments upon  the  property  benefited,  there  can  be  no  recov- 
ery against  the  city  for  failure  to  cause  such  fund  to  be 
raised,  as  long  as  the  assessment  plan  can  be  enforced 
in  any  way,  although  the  city  may  have  expressly  con- 
tracted that  it  would  proceed  with  the  collection  of  the 
assessments  in  the  shortest  time  possible.  (McEwan  v, 
Spokane^    16  Wash.  212,  overruled).— Id 315 

17.  Same — Enforcement  of  Assessments  —  Mandamtts.  Hold- 
ers of  warrants  drawn  by  a  city  upon  a  special  street 
improvement  fimd  may  compel  the  city  officers  to  pro- 
ceed diligently  to  collect  the  assessments  from  which  the 
fund  is  to  be  raised,  notwithstanding  the  city  council 
may  have  provided  for  payment  of  the  assessments  in 
installments  extending  over  a  period  of  years.— /<* 315 

18.  Liability  for  Condemnation  Awards,  Under  charter  pro- 
visions requiring  that  the  entire  expense  of  the  improve- 
ment, where  land  is  appropriated  for  the  widening  of  a 
street,  should  be  assessed  upon  the  property  benefited, 
the  city  cannot  be  made  liable  to  pay  condemnation 
awards,  if  it  has  not  actually  collected  the  money  due 
upon  the  assessments,  at  least  until  after  it  has  been  fully 
moved  to  prosecute  the  collection  of  the  assessments  and 
has  failed  and  the  further  right  to  enforce  collection  has 
become  lost. — Seavey  v.  Seattle 361 

19.  Same  —  Enforcement  of  Award  —  Defenses.  Where  a  mo- 
tion for  judgment  upon  an  award  in  condemnation  pro- 
ceedings for  the  appropriation  of  land  for  widening  a 
street  is  sought  against  the  city,  the  latter  may,  as  a 
defense,  set  up  the  abandonment  of  the  improvement 
scheme. — Id 361 

20.  Legislative  Control  of  Liabilities — Municipal  Guaranty  of 
Interest  on  Void  Taxes.  It  is  within  the  power  of  the 
legislature  to  require  municipalities  to  guarantee  the  re- 
payment with  interest  of  money  paid  for  delinquent  tax 
certificates  in  case  the  tax  be  void. —  State  ex  rel.  Amer- 
ican Savings  Union  v.  Whittlesey 447 

21.  Same.  The  provision  of  the  revenue  law  of  1897  requir- 
ing counties  and  mTmici pal i ties  to  guarantee  the  pay- 
ment of  interest  upon  void  tax  certificates  does  not  ren- 
der that  portion  invalid  on  the  ground  that  it  might, 

47—17  WASH. 
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under  some  contingeiicies,  cause  the  constitutional  limit 
of  indebtedness  to  be  exceeded.— /d 447 

22.  Confirmation  of  Assessment  RoU  —  Appeal  to  Superior 
Court—  When  Premature.  An  appeal  from  the  action  of 
the  city  council  to  the  superior  court,  authorized  by  Laws 
1893,  p.  230,  §9  8.  9.  to  be  taken  within  ten  days  after  the 
confirmation  and  approval  of  an  assessment  roll,  is  pre- 
mature, when  such  confirmation  and  approval  have  not 
been  made  in  conformity  with  a  city  ordinance  requiring 
that  the  method  of  approving  assessment  rolls  should  be 
by  the  passage  of  ordinances  to  that  eftect. —  Bellingham 
Bay  Imp,  Co,  v.  New  Wkatcom 496 

23.  Power  to  Extend  Streets  Over  Tide  Lands,  Under  the 
authority  given  municipal  corporations  by  art.  15,  §3,  of 
the  constitution,  to  extend  their  streets  over  tide  lands 
intervening  between  the  harbor  area  and  the  corporate 
limits,  it  is  only  contemplated  that  the  extension  shall 
be  in  a  direct  line  and  of  the  same  width  as  the  street 
thus  extended,  and  where  a  city  attempts  to  run  such 
street  extension  across  the  tide  lands  at  an  angle  instead 
of  a  direct  course,  the  attempted  exercise  of  power  is 
void. — Town  of  Ilwaco  v.  Hwaco  Ry,  <fc  Nav,\Co fi52 

24.  Franchises  —  Forfeiture.  Where  an  ordinance  granting  a 
franchise  to  an  electric  company  required  it,  within  fifteen 
months  after  the  passage  of  the  ordinance,  to  construct 
so  much  of  its  electric  plant  as  would  furnish  power,  heat 
and  light  to  all  the  business  portion  of  the  city,  and  to 
expend  in  said  construction  not  less  than  $50,000  the  first 
year,  and  declared  that  "  if,  at  the  expiration  of  the  time 
given  by  this  ordinance  to  make  such  improvements  and 
expenditures,  the  same  have  not  been  made,  then  this 
franchise  is  hereby  declared  to  be  forfeited,"  the  failure 
to  expend  $50,000  the  first  year  would  not  be  ground  for 
forfeiture,  if  the  required  expenditures  and  improvements 
were  actually  made  before  the  expiration  of  fifteen  months. 
Commercial  Electric  Light  6c  Power  Co,  v,  Tacoma 661 

26.  Same  —  Waiver,  Although  a  franchise  granted  by  a  muni- 
cipal corporation  may  have  been  subject  to  forfeiture  for 
failure  to  comply  with  the  terms  of  the  ordinance,  yet 
fiuch  right  to  forfeit  is  waived  by  the  city's  acts  showing 
a  recognition  of  the  continued  existence  of  the  franchise 
for  several  years  after  the  right  to  declare  a  forfeiture 
had  accrued. — Id 661 
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26.  Use  of  Streets  —  Estoppel.  Where,  during  the  .erm  of  a 
contract  existing  between  two  light  companies  allowing 
each  to  use  the  poles  of  the  other  to  string  wires,  the 
plant  of  one  light  company  was  sold  to  the  city,  which 
enjoyed  the  fruits  of  that  contract  thereafter  by  receiv- 
ing rental  for  the  use  of  its  own  poles  and  in  being  al- 
lowed to  continue  its  wires  upon  the  other  company's 
poles,  the  city  is  estopped  from  cutting  down  the  wires  of 
the  light  company  on  its  poles,  without  having  given 
the  notice  required  by  contract,  on  the  assumption  that 
the  right  to  use  the  poles  given  by  one  company  to  the 
other  was  a  mere  license,  which  had  been  revoked  ipso 
facto  by  the  sale  of  one  light  plant  to  the  city.— Id 661 

See  Estoppel,  3 ;  Eviobngb,  6-7 ;  Franchises,  1 ;  Judo- 
MBNT,  3;  Limitation  op  Actions,  1-5;  Mandamus, 
2-5 ;  Neoligence  ;  Taxation,  3,  5 ;  Tual,  2. 

NEGUOENCE. 

Defective  Sidewalks — Action  for  Injuries  —  Contributory  Neg- 
ligence. The  fact  that,  within  three  or  four  months 
prior  to  the  time  of  receiving  injuries  by  reason  of  a  de- 
fective sidewalk,  the  person  injured  had  traveled  over  the 
sidewalk  is  not  of  itself  sufficient  to  establish  contribu- 
tory negligence.— ^o<A«tt  v.  SeaUU 263 

See  Damages,  2-4 ;  Master  and  Servant,  1-7 ;  Munici- 
pal Corporations,  13. 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes;  Mu- 
nicipal Corporations,  8. 

NEW  TRIAL. 

Notice  —  Sufficiency  of.  A  motion  for  a  new  trial,  designat- 
ing the  grounds  therefor,  filed  and  served  upon  the  ad- 
verse party  within  two  days  after  the  rendition  of  a  ver- 
dict, is  sufficient  notice  of  a  motion  for  a  new  trial  as  re- 
quired by  Code  Proc,  §  404. — Boarman  v.  Hinckley 126 

See  Appeal,  27 ;  Criminal  Law,  9. 

OFFICE   AND   OFFICERS.     See  Injunction,  1;  Municipal 
Corporations,  9-12;  PROHiemoN,  Wrff  of,  1. 
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PAKTIES.     See  Action  or  Suit,  2   3;  Appeal,  16,  25;  Gobtb 

AND  FSKS,  1. 

PARTNERSHIP. 

1.  Rights  of  Creditors,  A  partnership  creditor,  aa  such,  has 
no  Hen  upon,  or  right  to  priority  in,  partnership  property, 
but  merely  has  the  right  to  reduce  his  claim  to  Judgment 
and  to  sell  the  partnership  property  on  execution.  —  Vietor 

t».  Glover 37 

2.  Same  —  Insolvency  —  Preferences.  Partners,  although  in- 
solvent, have  a  right  to  transfer  partnership  property  to 
any  creditor  or  class  of  creditors,  in  payment  of  bona  fide 
indebtedness,  if  such  disposition  of  the  property  is  made 
merely  as  a  preference,  and  not  for  the  purpose  of  delay- 
ing or  defrauding  other  creditors. — Id 37 

3.  Same.  Where  partners  are  Jointly  liable,  they  may  trans- 
fer partnership  property  to  pay  such  liability,  even  though 

it  was  incurred  outside  of  the  partnership  business. — Id.    37 

See  Chattel  Mobtoagbs. 
PLEADING. 

1.  Amendment — Change  of  Issues,  In  an  action  for  the  re- 
scission of  a  contract  of  sale  on  the  ground  of  fraudulent 
representations,  the  refusal  of  the  court  to  allow  plain- 
tiff to  amend  his  complaint  so  as  to  conform  to  the  proof, 
is  not  error,  when  the  complaint  has  alleged  generally 
that  the  purchasers  represented  themselves  to  be  solvent, 
and  in  good  financial  condition,  and  the  testimony  offered 
by  plaintiff  tended  to  show  specific  misrepresentations 
on  the  part  of  the  purchaser,  as  such  amendment  would 
materially  change  the  issues. — Price  Baking  Powder  Co.  v. 
Rinear 95 

2.  Same — Harmless  Error.  The  refusal  of  the  court  to  al- 
low an  amendment  to  a  complaint,  if  erroneous,  is  harm- 
less, where  no  other  result  could  have  been  reached  un- 
der the  evidence  than  the  verdict  rendered. — Id 95 

3.  Construction  of  Complaint  —  Sufficiency  after  Judgment 
After  Judgment,  and  in  the  absence  of  a  demurrer,  a 
complaint  should  be  liberally  construed.— ft^/iop  v.  .^vmZZ.  209 

4.  Denial  of  Knowledge  —  Sufficiency.  Where  the  complaint 
avers  an  agreement  between  plaintiff  and  defendant,  a 
denial  of  information  or  knowledge  sufficient  to  form  a 
belief  as  to  the  facts  alleged  is  not  sufficient  to  raise  any 
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issue  of  fact,  as  the  presumption  is  that  the  defendant  has 
positive  knowledge  whether  or  not  the  averment  is  true. 
Baymond  v.  Johnson 282 

5.  Action  for  Slander — Sufficiency  of  Charge  of  Malice,  In 
an  action  for  defamation  of  character,  the  failure  to 
charge  in  the  complaint  that  the  words  were  maliciously 
spoken  is  not  objectionable,  if  other  words  expressive  of 
malicious  intent  are  UBe^.^Stewart  v.  Major 238 

6.  Demurrer  —  Right  to  File  a  Second  Demurrer.  After  a  de- 
fendant has  once  demurred  to  a  complaint  he  cannot  sub- 
sequently demur  upon  other  grounds. — Burraws  v.  McCal- 

Uy 269 

7.  Demand — Waiver,  In  such  a  case,  where  the  mortgagee's 
right  to  the  funds  was  denied  by  the  attorneys  and  they 
were  purposing  to  make  payment  to  others  parties,  no 
demand  was  necessary  prior  to  suit  against  them. — Id, .  269 

8.  Demurrer— Claim  Valid  in  Part.  A  demurrer  to  a  com- 
plaint asserting  priority  of  lien  over  a  mortgage  upon 
an  unsecured  account  for  materials  and  supplies  is  prop- 
erly overruled,  if  any  item  of  the  account  is  such  as  en- 
titles the  creditor  to  a  preferred  clsiim.  —  Bellingham  Bay 
Imp.  Co.  V.  Fairhaven,  etc.t  By.  Co 371 

9.  Sufficiency  of  Complaint  —  Aider  by  Judgment.  Where 
the  specific  ground  upon  which  objection  is  raised  to  a 
complaint  as  not  stating  facts  sufficient  has  not  been 
urged  in  the  lower  court,  the  complaint  will  be  liberally 
construed  upon  that  ipoint  on  appeal — Island  County  v. 
Babcock 438 

10.  Inconsistent  Defenses.  Plaintiff  is  not  entitled  to  judg- 
ment on  the  pleadings  on  the  ground  that  the  answer  sets 
up  contradictory  defenses,  when  one  paragraph  thereof 
alleges  that  the  real  estate  in  controversy  was  the  sepa- 
rate property  of  defendant's  ancestor,  while  the  answer, 
taken  as  a  whole,  plainly  intends  to  plead  the  community 
character  of  the  property.— jSp«nc«r  v.  Terrel 514 

11.  Departure  — Matters  in  Avoidance.  In  an  action  by  a  light 
company  to  enjoin  a  city  and  its  officers  from  interfering 
with  the  company's  franchise  to  which  a  defense  has  been 
Interposed  that  the  franchise  was  forfeited,  a  reply  setting 
up  matters  showing  a  waiver  of  forfeiture  on  the  part  of 
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the  city  does  not  constitute  a  departare  in  pleading. 
— Commercial  Electric  Light  <fc  Power  Co,  v.  Tctcoma 661 

See  Appeal,  30 ;  Oarbibrs  ;  Corporations,  1 ;  Liicita- 
TioN  OF  Actions.  8;  Mandamus,  6;  Master  and 
SsRYANT,  3,  4 ;  Mortgages,  3,  4,  6. 

PRINCIPAL,  AND  AGENT. 

Agency— Evidence  of.  For  the  purpose  of  establishing 
agency,  evidence  is  admissible  tending  to  show  that  one 
charged  with  entering  into  a  contract  as  the  agent  of 
another,  in  the  sale  of  goods,  had  made  like  contracts 
with  other  customers.— jET.  C.  Mahrt  Co,  v.  Hyman-Hdll 
Co 415 

PRINCIPAL  AND  SURETY.    See  Subrogation. 

PROHIBITION,  WRIT  OP. 

1.  When  Lies  —  Not  for  Errors  Reviewable  on  Appeal,  Pro- 
hibition will  not  lie  to  restrain  the  superior  court  in  the 
exercise  of  its  preventive  Jurisdiction  for  the  protection 
ot  &  de  facto  officer  in  the  possession  of  his  office  under 
color  of  right  from  intrusion  or  molestation  by  one  claim- 
ing the  office  de  jure,  since  the  findings  and  conclusions 
of  the  court  as  to  the  facts  which  constitute  color  of  ris^t 
and  possession  can  only  be  reviewed  on  appeal— ^tof«, 

ex  rel,  Fairbanks,  v.  Superior  Court 12 

2.  Affidavit  by  AUorney.  The  fact  that  the  affidavit  filed 
upon  an  application  for  a  writ  of  prohibition  was  made 
by  the  attorney  of  petitioner,  instead  of  by  the  peti- 
tioner himself,  does  not  render  the  application  insuffi- 
cient under  the  staute  requiring  the  affidavit  to  be  made 
by  the  person  beneficially  interested,  when  the  affidavit 
was  made  in  behalf  of  the  petitioner  by  his  attorney,  who 
was  more  cognizant  of  the  facts  in  the  case.  —  State,  ex 
rel,  AllctdiOf  v.  Superior  Court 54 

3.  To  Superior  Court —Want  of  Jurisdiction.  The  supreme 
court  has  Jurisdiction  to  prohibit  the  superior  court  from 
proceeding  with  the  trial  of  an  appeal  from  a  Justice  of 
the  peace,  when  the  superior  court  has  not  properly  ac- 
quired Jurisdiction  of  the  appeal — Id 54 

4.  Appointment  of  Administrators  —  Conflicting  Jurisdictions, 
Where  the  superior  court   of  one  county   has    assumed 
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jarisdiction  of  the  administration  of  a  decedent's  es- 
tate, upon  facts  shown  in  an  application  therefor,  pro- 
hibition will  not  lie  to  restrain  its  exercise  of  jurisdiction 
on  the  ground  that  the  court  of  another  county,  which  has 
subsequently  a£sumed  Jurisdiction,  is  properly  entitled 
thereto. — State,  ex  reL  Warren,  v.  Ayer 127 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PUBLIC  LANDS. 

1.  Selection  of  State  Lands — Compensation  of  Agents,  A 
land  agent  appointed  under  the  act  of  March  10,  1891, 
which  provides  that  for  selecting,  viewing  and  apprais- 
ing timber  lands,  he  shall  receive  ten  cents  per  acre  and 
for  prairie  lands,  two  and  one-half  cents  per  acre,  is  en- 
titled to  receive  compensation  for  timber  lands  selected 
by  him,  on  which  the  timber  is  worth  less  than  two  dol- 
lars per  acre,  at  the  rate  of  ten  cents  per  acre,  although 
the  state  land  commission,  under  authority  of  the  same 
act,  may  have  adopted  a  rule  classifying  all  lands  con- 
taining timber  of  less  value  than  two  dollars  per  acre  as 
prairie  lands,  but  had  designedly  kept  land  agents  in  ig- 
norance of  such  rule  until  after  their  selections  had  been 
reported. — Strobach  v.  State 123 

2.  Pfiblic  Surveys  —  Mistakes  —  Correction  by  Courts.  Courts 
will  not  correct  mistakes  in  original  government  surveys 
except  the  mistake  be  established  by  clear  and  convincing 
testimony;  and  will,  moreover,  give  great  consideration  to 
the  construction  placed  upon  any  disputed  survey  by  the 
United  States  land  department  and  their  decision  in  ref- 
erence to  it.  —  Blair  v.  Brown 570 

See  TiDB  Lands. 
RAILROADS. 

Receivers -- Preferred  Claims.  A  debt  incurred  on  account 
of  the  operating  expenses  of  a  railroad  for  material  and 
supplies  necessary  to  keep  the  road  a  "  going  concern," 
conserving  its  property,  preserving  the  franchise  and  pro- 
tecting the  interests  of  the  mortgage  creditors  and.&ll 
others,  is  a  preferential  claim  entitled  to  be  paid  before 
payments  are  made  by  a  receiver  upon  the  principal  and 
interest  of  a  prior  mortgage  upon  the  property.  — Belling- 
ham  Bay  Imp>  Co,  v.  Fairhaven,  etc.,  Ry.  Co 371 

See  Mortgages.  7. 
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ReverHon  —  Oift  for  Educational  Purposes,  Where  a  deed  of 
lands  to  a  corporation  expressly  provided  that  it  con- 
veyed the  property  as  an  endowment  for  educational  pur- 
poses, and  it  is  apparent  from  the  whole  tenor  of  the  deed 
that  the  land  was  intended  as  a  gift  and  no  consideration 
therefor  moved  from  the  grantee  to  the  donor,  upon  a 
failure  of  the  objects  of  the  endowment,  the  land  would 
revert  to  the  grantor,  even  though  no  provision  for  re- 
vision was  contained  in  the  deed. — Jenkins  v.  Jenkins 
University 160 

RECEIVBRS. 

Action  Against  Receiver — Leave  to  Sue.  An  action  against 
a  receiver  of  a  railroad  company  appointed  by  a  court  of 
the  United  States,  to  quiet  title  to  lands  claimed  by  plain- 
tiff under  the  homestead  laws  of  the  United  States,  but 
which  had  been  subsequently  patented  to  the  railroad, 
cannot  be  maintained  without  leave  of  the  court  appoint- 
ing the  receiver,  as  the  bare  allegation  in  the  complaint 
that  the  receiver  claims  some  interest  in  the  lands  ad- 
verse to  plaintiff  will  not  bring  the  case  within  the  pro- 
visions of  26  U.  S.  St.  at  Large,  p.  436,  §3,  permitting 
suit  against  any  such  receiver  without  the  previous  leave 
of  the  court  in  which  he  was  appointed,  when  the  suit 
is  "in  respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  property."— ^en- 
nett  V.  Northern  Pacific  R.  R,  Co 534 

See  Gabbiers  ;  Master  and  Servant,  1 ;  Taxation.  9. 
REFORMATION  OF  INSTRUMENTS.     See  Contracts,  5. 

REMAINDERS. 

Vested  Remainder —SaU  for  Debts  — Rights  of  Parties^  When 
an  action  in  the  nature  of  creditors'  bill  is  brought 
for  the  purpose  of  subjecting  to  the  Hen  of  a  Judgment  the 
vested  interest  of  the  debtor  in  his  mother's  estate,  in 
which  he  had  a  future  right  of  possession,  with  no  bene- 
ficial interest  meanwhile,  and  an  Immediate  sale  of  his 
interest  would  cause  an  inequitable  sacrifice  of  his  inter- 
ests, the  court  should  refuse  to  order  a  sale  of  his  inter- 
est prior  to  the  reduction  of  his  estate  to  possession. 
Hears  v.  Lamona 148 

See  Judgment,  1. 
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RESCISSION.    See  Sale,  1,  2. 
REVERSIONS,    See  Real  Pbopehty. 

SALE. 

1.  Resci8$ion  for  Fraud,  One  who  has  been  Induced  by  fraud- 
ulent representations  to  sell  goods  to  another  has  a*  right 
to  reclaim  them  from  persons  to  whom  the  latter  has 
sold  or  transferred  them  for  the  purpose  of  satisfying  pre- 
existing debts.—  Woonsocket  Rubber  Co,  v,  Loewenberg  Bros.    29 

2.  Same  —  Ratification  of  Contract,  Where  the  vendor  of 
goods  upon  credit  has  the  right  to  rescind  the  sale  for 
fraud  on  the  part  of  the  vendee,  the  fact  that  the  vendor's 
agent,  without  knowledge  of  the  fraud,  but  aware  of  the 
financial  embarrassment  of  the  vendee,  attempts  to  get  his 
claim  secured,  will  not  operate  as  a  ratification.— /d 29 

3.  Operation  and  Effect  ^  Conditional  and  Absolute,  Where 
a  sale  of  sewer  pipe  was  made  to  a  contractor,  who  was 
engaged  in  putting  in  a  ditch  for  a  county,  and  payment 
for  the  pipe  was  only  to  be  made  by  orders  drawn  on 
the  county  periodically,  as  the  work  progressed,  accord- 
ing to  a  certain  percentage  of  the  value  of  the  pipe  laid 
in  the  ditch,  the  title  to  the  pipe  did  not  remain  in  the 
seller  till  paid  for,  since  the  agreement  amounted  to 
nothing  more  than  a  sale  and  delivery  to  the  contractor 
to  be  by  him  delivered  to  the  county  and  not  paid  for  by 
the  latter  till  such  delivery  had  been  completed  by  plac- 
ing the  pipe  in  the  ditch.  —  Baker  v.  Heidinger 679 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  School  Districts  —  Maintenance  of  Schools  —  Limit  of  Indebt- 
edness, Wheire  it  appears  that  the  indebtedness  of  a 
school  district,  including  its  bonded  and  warrant  indebt- 
edness, exceed  the  one  and  one-half  per  cent,  limitation 
allowed  by  the  constitution,  and  that  the  bonded  indebted- 
ness has  not  been  created  under  a  vote  of  the  people 
authorizing  the  incurring  of  indebtedness  in  excess  of 
such  limitation,  and  that  there  are  no  moneys  on  hand  for 
school  purposes,  the  directors  of  the  district  cannot  be 
compelled  to  open  and  maintain  a  public  school.  ^Stanley 

V,  McGeorge 8 

2.  Bonds  — Payment  of  Interest.  Oen.  Stat,  §2702.  declaring 
that  the  county  treasurer  must  pay  out  of  any  moneys 
belonging  to  the  school  district  the  interest  upon  any 
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bonds  issued  by  the  school  district  under  §§2697-2701,  au- 
thorizing districts  to  borrow  money  and  issue  coupon 
bonds  therefor,  when  the  same  become  due  and  are  pre- 
sented at  the  treasurer's  office,  is  applicable  only  to 
moneys  belonging  to  the  school  district  in  the  special  in- 
terest fund  for  payment  of  interest  upon  bonds,  and  is 
unconstitutional,  in  so  far  as  it  purports  to  command  the 
treasurer  to  pay  interest  coupons  from  moneys  raised  by 
taxation  for  other  school  purposes.  (Munson  v.  Mudgetl, 
15  Wash.  321,  distinguished.)—  SMdon  v,  Purdy 135 

STATES  AND  STATE  OFFICERS. 

1.  Power  of  State  Auditor  to  Issue  Certificate  of  Indebtedness — 
Repeal  of  Statute,  Section  22  of  the  act  of  March  27, 
1890;  empowering  the  state  auditor  to  issue  certificates 
of  indebtedness  in  cases  where  there  is  no  appropriation 
for  claims  audited  and  allowed  by  him,  was  repealed  by 
Laws,  1895,  p.  58,  providing  that  "  it  shall  be  unlawful  for 
any  of  the  state  officers  or  trustees,  managers,  directors, 
superintendents  or  boards  of  commissioners  of  any  of  the 
public  institutions  of  the  state  of  Washington,  or  for  the 
officers  of  any  of  the  departments  of  the  state  of  Wash- 
ington, to  create  a  deficiency,  incur  liability,  or  to  ex- 
pend a  greater  sum  of  money  than  is  appropriated  by  the 
legislature  for  the  use  of  said  public  institution  or  depart- 
ment.**— State f  ex  rel.  Pippetoe,  v.  Cheetham 483 

2.  Same,  I^ws  1895,  p.  58,  applies  to  cases  in  which  no  ap- 
propriation has  been  made,  and  to  those  in  which  an 
appropriation  by  the  legislature  has  been  vetoed  by  the 
governor. — Id 488 

3.  Arid  Land  Commissioner.  The  oflSce  of  commissioner  of 
arid  lands  provided  for  in  the  act  of  March  22,  1895  (Laws 
1895,  p.  452),  is  not  abolished  or  abrogated  by  the  act  of 
March  16,  1897  (Laws  1897,  p.  263,  §70),  which  contains 
a  clause  purporting  to  repeal  said  act  of  1895,  nor  by  the 
act  of  March  19,  1897  (Laws  1897,  p.  345),  which,  in 
amending  said  act  of  1895,  while  attempting  to  impose  the 
duties  of  arid  land  commissioner  upon  an  officer  to  be 
known  as  the  commissioner  of  irrigation,  does  not  in 
fact  abrogate  the  office  of  arid  land  commissioner,  as  the 
section  providing  for  the  appointment,  qualification  and 
compensation  of  the  latter  is  left  undisturbed  and  no  pro- 
vision for  the  appointment  of  a  commissioner  of  irrigation 
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is  made,  thus  manifesting  the  legislative  intent  to  regatd 
the  terms  as  synonymous  and  made  in  reference  to  the 
same  officer. — Howlett  v,  Cheeiham 626 

See  Assignment  ;  Contracts,  2;  Public  Lands,  1. 


STATUTES. 

1.  Bepeal  by  Implication.  Sec.  413,  Gen.  Stat,  providing  that 
"  no  ticket  shall  be  lost  for  want  of  form,  or  mistake  in 
initials  of  names,  if  the  board  of  judges  can  determine  to 
their  satisfaction  the  person  voted  for  and  the  office  in- 
tended," is  not  repealed  by  Implication  by  the  act  of 
March  21,  1895  (Laws  1895,  p.  386),  relating  to  elections, 
as  such  act  does  not  purport  to  be  a  complete  law  upon 
the  subject,  but  confines  itself  to  amending  certain  speci- 
fied sections  of  the  General  Statutes  upon  that  subject 
State,  ex  rel.  Orr,  v.  Fawcett  188 

2.  Subject  and  Title,  Where  an  act  of  the  legislature  is  en- 
titled "  an  act  to  provide  for  the  assessment  and  collec- 
tion of  taxes  in  the  state  of  Washington,"  the  title  is 
sufficiently  comprehensive  to  embrace  provisions  in  the 
act  providing  for  the  Issuance  of  delinquency  tax  certifi- 
cates to  any  applicant,  with  a  guaranty  by  the  county  or 
municipality  that  the  sum  paid  for  the  certificate  will  be 
refunded  with  six  per  cent  interest  in, case  the  tax  be 
void. — State  f  ex  rel,  American  Savings  Union,  v,  Whittlesey..  447 

3.  Retroactive  Laws,  A  statute  respecting  the  collection  of 
delinquent  taxes  may  be  retroactive  in  its  operation,  if 

so  expressly  declared  by  the  legislature. — Id 447 

4.  Same,  The  act  of  1897  (Laws  1897,  p.  181,  §§94,  95)  in 
regard  to  the  issuance  of  delinquency  certificates  is  ap- 
plicable to  delinquent  taxes  for  the  year  1896,  though  not 
expressly  in  terms  made  retrospective  in  that  particular, 
since  such  taxes  did  not  become  delinquent  until  after 
the  passage  of  the  act,  and  therefore  fall  within  its  pro- 
spective   operation. — Id 447 

5.  Veto  of  Appropriation  for  Normal  School — Effect  of  Oen- 
eral  Law  Providing  for  Maintenance  of  Institution.  The 
subsequent  passage  at  the  same  legislative  session  of  a 
general  act  establishing  a  general  uniform  system  of  pub- 
lic schools,  which  covers  the  method  of  conducting  nor- 
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mal  schools  and  the  auditing  and  allowance  of  claims  for 
expenses  incorred,  would  not  work  a  nullification  of  the 
veto  of  a  special  item  in  the  general  appropriation  bill 
providing  for  the  maintenance  of  one  of  the  state  normal 
schools. — StaUf  ex  rel,  Rippetoe^  v.  Cheetham 483 

6.  Subjects  Embraced  in  Title  and  Body  of  Act.  The  title 
of  an  act  declaring  that  it  is  "  an  act  relating  to  the  sale 
of  property  under  execution  and  decree,  and  the  con- 
firmation of  sheriffs  sales/'  etc.,  is  comprehensive  enough 
to  embrace  provisions  in  the  act  relating  to  decrees  of 
foreclosure  of  mortg&ges.— Swinburne  v,  MiUs 611 

7.  Retroactive  Operation.  A  statutory  provision  that  "  this 
act  shall  not  apply  to  Judgments  entered  prior  to  the 
taking  eflect  thereof,  nor  to  executions  which  shall  issue 
thereupon,  but  proceedings  thereunder  shall  be  had  in  all 
respects  in  the  manner  now  provided  by  law,  and  redemp- 
tioners  shall  have  the  same  right  to  redeem  property  sold 
upon  Judgments  or  decrees  rendered  prior  to  the  taking 
effect  of  this  act,  as  if  this  act  had  not  been  passed," 
clearly  indicates  the  legislative  intent  to  make  the  act 
retroactive  and  to  subject  Judgments  entered  subsequent 
to  the  taking  effect  of  the  act  to  the  operations  of  the  new 
law  without  regard  to  the  date  of  the  contract. — Id 611 

8.  Repeal  of  Statutes  —  Intent  of  Legislature.  When  it  ap- 
pears from  the  construction  of  an  act  as  a  whole,  espe- 
cially in  view  of  the  history  of  the  passage  of  the  act, 
that  a  clause  therein  repealing  a  former  act  was  included 
through  inadvertence,  such  words  of  repeal,  although 
absolute  in  themselves,  will  be  held  to  be  qualified  by  the 
intention  of  the  legislature  as  manifested  in  other  parts 

of  the  same  act.—Howlett  v.  Cheetham. 626 

9.  Same.  The  fact  that  the  legislature,  subsequent  to  the 
passage  of  an  act  purporting  to  repeal  an  existing  law,  at 
the  same  session  also  passed  an  act  amending  the  law 
which  the  prior  act  purported  to  repeal,  tends  to  establish 
that  such  purported  repeal  was  an  oversight,  when  the 
matter  of  getting  at  the  intent  of  the  legislature  is  neces- 
sary in  the  construction  of  a  statute. — Id 626 

10.  Subject  and  Title  of  Act.  That  portion  of  an  act  which 
attempts  to  repeal  a  prior  act  is  unconstitutional  and  void, 
when  the  two  acts  are  not  upon  the  same  subject  matter 
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and  the  subject  of  the  repeal  of  the  prior  act  is  not  ex- 
pressed In  the  title  of  the  subsequent  act.— /d 626 

11.  Repeal  by  Implication — Mortgage  ForecloBure — Necessity 
for  Levy.  Code  Proc,  §  630,  providing  for  the  mode  of  sell- 
ing mortgaged  land  under  foreclosure  is  not  impliedly  re- 
pealed by  Laws  1897,  ch.  50,  p.  70,  making  provisions  for 
levy  upon  property  prior  to  its  sale  on  execution,  since 
a  levy  is  inapplicable  to  foreclosure  sales,  except  for  a 
deficiency.— jStote,  ex  rel.  Purves  v.  Moyer 634 

See  Elections  and  Voters,  5;  Fisheries,  1,  2;   Mort- 
gages, 9 ;  States  and  State  Officers,  1 ,  3. 

SUBROGATION. 

When  Surety  Entitled  to.  Where,  in  the  absence  of  fraud 
or  mutual  mistake,  an  agreement  was  entered  into  be- 
tween  a  city  and  the  sureties  upon  the  bond  of  its  default- 
ing treasurer,  in  compromise  of  suit,  whereby  the  city 
would  accept  certain  securities  and  cash  in  full  settlement 
of  its  claim,  and,  for  the  reimbursement  of  the  sureties, 
would  transfer  to  them  certain  other  securities,  which 
had  come  into  its  possession  through  the  transactions  of 
such  defaulting  treasurer,  the  sureties  are  entitled  to  be 
subrogated  to  the  rights  of  the  city  in  such  securities, 
although,  subsequent  to  the  compromise  of  the  city's 
claim  against  them,  it  may  have  been  discovered  that  the 
indebtedness  of  the  defaulting  treasiHrer  was  larger  than 
had  been  supposed  at  the  date  of  settlement.— P^rHn^  v. 
NoHhEnd  Bank. 100 

TAXATION. 

1,  Exemptions  of  Private  f  Property — Constitutionality,  Only 
public  property,  and  that  of  a  quasi  public  character,  can 
be  exempt  from  taxation  under  the  provisions  of  §1,  art. 
7,  of  the  state  constitution,  declaring  that  "  all  property 
in  the  state  not  exempt  under  the  laws  of  the  United 
States  or  under  this  constitution,  shall  be  taxed  in  pro- 
portion to  its  value;  "  and  under  §2,  art.  7,  declaring  that 
"  the  legislature  shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  on  all  property  in  the 
state,  according  to  its  value  in  money,  and  shall  pre- 
scribe such  regulations  by  general  law  as  shall  secure  a 
Just  valuation  for  taxation  of  all  property,  so  that  every 
person  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
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her  or  its  property,  .  .  .  provided  further,  that  the 
property  of  the  United  States,  and  of  the  state,  counties, 
school  districts  and  other  municipal  corporations,  and 
such  other  property  as  the  legislature  may  by  general 
laws  provide,  shall  be  exempt  from  taxation."— jSto<«, 
ex  ret  Chamherlin,  v.  Daniel llj 

2.  Same,  The  provisions  of  the  revenue  law  of  1897  (Laws 
1897,  p.  139,  §  5,  subds.  6,  8)  exempting  each  person  from 
taxation  on  personal  property  to  an  amount  not  exceed- 
ing $500,  and,  also,  improvements  upon  land  to  a  like 
amount,  are  in  conflict  with  art.  7,  §§1,  2  of  the  consti- 
tution forbidding  the  exemption  of  private  property  from 
taxation,  and  are  therefore  void. — Id Ill 

3.  Delinquent  Taxes  —  Remission  of  Penalties  —  Assessments 
for  Local  Improvements,  Sec.  lis,  Laws  1897,  p.  192,  pro- 
viding that  all  costs,  penalties  and  interest  in  excess  of 
six  per  cent,  per  annum  on  all  taxes  levied  for  the  year 
1895  and  previous  years  be  remitted,  in  case  payment  is 
made  prior  to  November  30,  1897,  does  not  include  assess- 
ments levied  for  local  improvements.  —  Seattle  v.  Whittle- 
sey    292 

4.  Uniformity.  The  provision  in  a  statute  regulating  the 
collection  of  taxes,  that,  whenever  taxes  are  delinquent 
the  treasurer  shall  issue  to  any  applicant  who  shall  pay 
the  taxes  upon  delinquent  property  a  certificate  which 
can  be  redeemed  only  by  paying  the  holder  the  amount 
paid  by  him  thereon  with  fifteen  per  cent,  interest,  thus 
virtually  exacting  compound  interest,  does  not  violate  the 
constitutional  requirement  that  taxes  shall  be  uniform, 
although  other  delinquent  property  owners  against  whom 
no  tax  certificate  has  been  issued  may  be  able  to  clear 
their  property  by  the  payment  of  the  tax  with  simple  in- 
terest.— State  J  ex  rel,  American  Savings  TJniony  v,  Whittlesey.  447 

5.  Collection  and  Enforcement — Issuance  of  Delinquency  Cer- 
tificates to  Municipalities.  Section  98,  of  the  revenue 
law  of  1897,  providing  for  the  issuance  of  delinquency  cer- 
tificates to  counties  or  municipalities,  when  no  certificate 
has  been  sold  to  individuals,  cannot  be  held  to  be  inoper- 
ative and  invalid  on  the  ground  of  impossibility  of  its 
performance. — Id 447 

6.  Tax  Titles  ^Rights  of  Purchaser  at  Tax  Sale.  A  statute 
making  a  tax  deed  prima  facie  evidence  of  certain  matters 
therein  specified  and  providing  that  a  Judgment  for  a  tax 
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deed  shall  be  conclusive  evidence  of  its  regularity  and 
validity  in  collateral  proceeding^  excepting  in  cases 
where  the  tax  had  been  paid  or  the  real  estate  was  not 
liable,  is  valid  as  a  proper  exercise  of  legislative  power 
and  does  not  amount  to  a  taking  of  property  without 
due  process  of  law.— fd 447 

7.  Excessive  Assessment — Remedy.  Under  the  revenue  act 
of  1893,  an  assessment  of  real  estate  for  taxation,  made 
arbitrarily  and  without  regard  to  the  actual,  true  and 
fair  value  thereof,  is  illegal;  and  no  more  than  the  Just 
and  proportionate  amount  of  the  taxes  due  thereon  can 
be  recovered  in  an  action  to  enforce  collection,  even  if 
such  taxes  have  been  equalized  by  a  board  of  equalization. 
fOlympia  Water  Works  v.  Thurston  County,  14  Wash. 
268,  distinguished.)— ^na|>p  v.  King  County 667 

8.  Assessment  of  Personal  Property  —  Finality  of  Equaliza- 
tion. The  action  of  the  assessor  and  of  the  county  board 
of  equalization  as  to  assessments  upon  personal  property 
is  final  in  the  absence  of  fraud  or  malice  on  their  part. 
Baker  v.  King  County 622 

9.  Shares  in  Insolvent  National  Banks — Liability  of  Receiver 
for  Taxes,      The  receiver  of  an  insolvent  national  bank 

cannot  be  required  to  pay  a  state  tax  levied  upon  the 
shares  of  stockholders,  when  the  shares  are  valueless  and 
there  is  no  fund  from  which  the  receiver  can  be  reim- 
bursed for  the  amount  of  the  tax  without  paying  it  from 
the  assets  of  the  bank  to  the  detriment  of  the  bank's 
creditors.— 7<f 622 

See  Constitutional  Law,  1;  Interest;  Judgment,  6; 
mobtgages,  5;  municipal  corpobations,  20,  21; 
Statutes,  2-4. 

TENDER. 

Sufficiency  of  Where  a  promissory  note  has  been  executed 
for  the  purpose  of  covering  the  indebtedness  of  the  maker 
to  the  payee,  and  with  the  understanding  that  when  the 
exact  amount  of  indebtedness  should  be  ascertained  a  new 
note  would  be  substituted  for  the  original  note,  a  tender 
of  a  new  note  is  a  pro  tanto  defense  to  an  action  on  the 
original  note  by  a  purchaser  after  maturity,  with  notice 
of  the  agreement;  and  it  is  not  necessary,  in  such  case, 
that  the  tender  should  be  kept  good. —  Murray  v.  Reed 1 
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TIDE  LANDS. 

1.  Application  to  Purchase -^Appeal.  The  right  of  appeal 
to  the  superior  court  from  the  decision  of  the  board  of 
state  land  commissioners,  giren  by  Laws  1895,  p.  527,  ap- 
plies not  only  to  cases  in  which  the  board  determines  the 
prior  right  of  purchase  between  two  or  more  applicants 
for  tide  lands,  but  also  to  cases  in  which  there  is  but  one 
applicant  and  the  court  determines  that  the  tract  applied 
for  is  not  subject  to  sale.  —  Town  of  Ilwaco  v.  Ilwaco  Ry. 

&  Nav.  Co 662 

2.  Bam^.  Where  the  right  to  purchase  a  particular  tract  of 
tide  land  has  been  tried  before  the  board  of  state  land 
commissioners  upon  an  issue  of  fact  and  decided  ad- 
versely to  the  claimant,  appeal  from  their  decision,  and 
not  mandamus,  is  the  proper  remedy. — Id 652 

See  Highways,  1,  2;  Municipal  Corporations  23. 

TRIAL. 

1.  Sufficiency  of  Evidence  for  Jury.  The  question  of  whether 
or  not  gOQds  have  been  obtained  by  fraudulent  represen- 
tations is  one  of  fact  to  be  determined  by  the  Jury,  when 
it  appears  that,  at  the  time  plaintiffs  agent  was  negotiat- 
ing the  sale  of  the  goods  to  defendants,  they  stated  to 
him  that  they  were  perfectly  solvent,  that  their  real 
estate  alone  was  worth  double  the  amount  of  their  debts, 
and  that  they  had  made  a  statement,  in  writing,  of  their 
assets  and  liabilities  to  a  certain  mercantile  agency,  which 
statement  showed  their  financial  condition,  to  which 
they  directed  his  attention;  that  he  examined  this  state- 
ment and  shipped  the  goods  on  the  faith  of  these  repre- 
sentations; that  in  fact  defendants  were  hopelessly  insol- 
vent and  owed  over  $100,000  more  than  the  indebtedness 
shown  by  their  statement  to  the  mercantile  agency;  and 
that  defendants  admit  such  statement  was  not  true,  but 
claim  it  was  not  for  the  purpose  of  obtaining  credit,  but 
to  avoid  being  blackmailed.  —  Woor^ocket  Rubber  Co.  v. 
Loewenberg  Bros 29 

2.  Same  —  Notice  by  City  of  Defective  Sidewalk,  The  ques- 
tion of  whether  the  city  had  notice  of  the  dangerous  con- 
dition of  a  sidewalk  is  properly  for  the  jury,  when  it 
appears  that  an  excavation  had  been  made  in  the  side- 
walk in  front  of  a  building  in  course  of  erection  in  the 
business  part  of  the  city,  across  which  excavation  stringers 
for  a  new  sidewalk  had  been  laid;  that  the  excavation 
had  been  in  this  condition  for  several  weeks,  guarded  at 
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one  end  by  a  small  scantling  loosely  resting  upon  a  box 
and  a  barrel  and  extending  from  the  building  to  the  outer 
edge  of  the  sidewalk;  and  that  at  the  time  of  the  accident 
and  for  several  hours  prior  thereto,  even  this  barrier  had 
been  r^noved,  leaving  no  protection  against  persons  fall- 
ing into  an  excavation  some  ten  or  twelve  feet  in  depth. 
Sproul  V.  Seattle 266 

5.  Exclusion  *  of  Evidence  —  Materiality.  Where  evidence  is 
uncontradicted,  the  exclusion  of  other  evidence  tending  to 
corroborate  it  is  not  prejudicial  error. — Rarhage  v.  Lit- 
tlejohn 386 

4.  Instructions — Failure  of  Consideration,  In  an  action  upon 
promissory  notes  to  which  is  pleaded  the  defenses  of 
want  of  consideration  and  fraud  in  their  procurement, 
an  instruction  is  not  prejudicial  which  charges  that  "un- 
less the  defendant  has  established  by  a  preponderance  of 
the  evidence  that  the  notes  were  given  without  consid- 
eration, or  that  the  consideration  has  failed  in  whole  or 
in  part,"  the  jury  should  allow  plaintifT  the  full  amount  of 
his  notes,  when  there  is  evidence  tending  to  show  that 
plaintifT  had  represented  that  the  execution  of  the  notes 
was  demanded  by  a  certain  spirit  for  its  purpose  in  the 
matter  of  effecting  a  materialization  and  that  such  mate- 
rialization had  never  come  to  i^bbb.—Du  Clos  v.  Batcheller .  389 

6.  Time  of  Trial.  —  Service  of  Notice.  Notice  of  the  time  a 
cause  will  be  tried  need  not  be  served  upon  the  adverse 
party,  under  Laws  1893,  p.  416,  {  36,  providing  that  notice 
of  setting  the  cause  for  trial  shall  be  served  on  the  opposite 
party  three  days  before  any  time  fixed  by  the  rules  of  court 
for  setting  causes  for  trial,  and  that  the  cause  will  be  brought 
on  for  trial  at  such  time  as  the  court  shall  fix. —  Western 
Security  Co.  v.  Lafieur 406 

6.  Special  Interrogatories  to  Jury.  The  submission  to  the 
jury  of  special  interrogatories  is,  under  Code  Proc,  §  875, 
a  matter  entirely  in  the  discretion  of  the  trial  court,  and 
a  refusal  to  submit  cannot  be  regarded  as  error. —  Walker 
v.  McNeill : 582 

TRUSTS. 

ResuUing  Trust^Parol  Proof.  In  order  to  establish  a  result- 
ing trust  by  parol  evidence,  the  proof  must  be  full,  clear 
and  convincing.— ^jMncer  v.  Terrel 514 

See  Witnesses,  3. 
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VARIANCE.    See  OoRPOBATioNs,  1 ;   Logs  and  Looging,  1,2; 
Mastbb  and  Servant,  3. 

VENDOR  AND  PURCHASER. 

Vendor's  Lien —Assignment.  Upon  assigninent  of  a  prom- 
issory note  for  the  purchase  price  of  land,  the  vendor's 
lien  upon  the  land  passes  also. — National  Bank  of  Com- 
merce V.  Lock 628 

See  Contracts,  4;  Fraud,  2-4. 

WATERS  and' WATER  COURSES. 

1.  Riparian  Rights — Wfien  Attach  —  Appropriation  of  Water. 
While  the  doctrine  of  prior  appropriation  of  water  on 
the  public  lands  obtains  in  this  state,  yet  it  in  no  way  in- 
terferes with  the  rule  of  the  common  law  as  to  the  right 
of  a  riarian  owner  to  be  protected  in  the  use  and  enjoy- 
ment of  the  water  naturally  flowing  by  or  over  his  land, 
as  against  subsequent  appropriation  of  the  water  for  irri- 
gation or  other  purposes. — Benton  v.  Johncox 277 

2.  £fame.  For  the  purpose  of  protection  of  the  riparian 
rights  of  a  grantee  of  the  government,  as  against  subse- 
quent appropriation  of  the  water  flowing  over  his  land, 
his  title  relates  back  to  the  first  act  necessary  on  his  part 

in  the  proceedings  to  acquire  title. — Id 277 

3.  Same  —  Effect  of  StaU  StatuU.  The  act  of  the  territorial 
legislature  of  1873,  regulating  irrigation  and  water  rights 
in  Yakima  county,  and  providing  for  appropriation  of  the 
water  of  streams  for  irrigation  is  not  applicable  in  cases 
where  riparian  rights  had  attached  prior  to  its  passage, 
as  the  doctrine  of  appropriation  applies  only  to  public 
lands.— Id 277 

WITNESSES. 

1.  Examination  of  Witness — Duty  of  Court  to  Warn  Against 
Incriminating  Himself.  When  it  plainly  appears  to  the 
court  that  a  question  propounded  to  a  witness  cannot  be 
answered  affirmatively  without  criminating  him,  it  is  the 
duty  of  the  court  to  caution  him  as  to  his  privilege  of 
not  answering,  without  requiring  the  opinion  of  the  wit- 
ness on  oath  that  his  answer  to  the  question  would  tend 

to  criminate  him.— Perkins  v.  North  End  Bank 100 

2.  Cross  -  Examination.  Where  a  defendant  in  an  action  has 
been  called  as  a  witness  by  the  adverse  party  for  the  pur- 
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pose  of  proving  a  matter,  it  is  prejudicial  error  for  the 
court  to  allow  the  defendant's  attorney,  under  the  guise 
of  cross-examination,  to  go  into  the  whole  subject  of  his 
defense  by  propounding  to  the  defendant  questions  which 
are  leading,  self-serving  and  suggestive. — Bishop  v.  AverilL 
: 209 

3.  CompeUncy  —  Transactions  With  Decedent.  Under  Code 
Proc,  §  1646,  which  provides  that,  in  an  action  where 
the  adverse  party  defends  as  deriving  right  or  title 
by  through  or  from  any  deceased  person,  it  shall  be  in- 
competent for  a  party  in  interest  to  testify  in  his  own  be- 
half as  to  any  transaction  had  by  him  with  such  deceased 
person,  testimony  of  the  plaintifiT  tending  to  establish  a 
resulting  trust  held  by  the  deceased  in  his  favor  is  inad- 
missible.—  Spencer  v,  Terrel 514 

4.  Privilege  of  Witness  —  Compelling  Accused  to  Criminate 
Himself.  Although  a  defendant  in  a  criminal  prosecu- 
tion ofTers  himself  as  a  witness  in  his  own  behalf,  he  can- 
not be  compelled  to  testify  to  matters  tending  to  crim- 
inate him,  under  the  constitutional  guaranty  that  "no 
person  shall  be  compelled  in  any  criminal  case  to  give 
evidence  against  himself."— S^ate  v,  O'Hara 625 

See  Costs  and  Fees,  4;  Criminal  Law,  6,  !!• 
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